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PART  I. 


ASSURANCES  AT  THE  COMMON  LAW". 


FEOFFMENT. 

No.  1. 

Ancient  Charter  of  Feoffment. 

JVnOW  all  MEN^  present  and  to  come  (1)^  That  I  Opendve 
[feoffor]  have  given  and  granted^  and  by  this  my  present  charter  ^*^"^*' 
have  confirmed  (2)  unto  [feoffee'],  for  a  certain  sum  of  money 
in  hand  paid  by  him  to  me^  one  acre  of  my  arable  land  lying  Parcels. 
in >  adjoining  the  land  formerly  of (8) :   To   have 

(1)  It  will  be  obseryedy  that  this  feofiment  is  by  deed-poll,  which,  if  Deeds  poll. 
there  be  no  recital,  usually  speaks  in  the  first  person,  beginning,  ^^Know  all 

iLBN  BY  THESE  PRESENTS  that  I,  A.  B.,  of  &c.,  do  &c."  But  when  recitals 
are  intiodnced,  it  speaks  in  the  third  person,  beginning,  **  To  all  persons 
TO  whom  these  presents  shall  come,  a.  B.,  of  &c.,  sends  greeting," 
and  proceeding,  **  Whereas,  &c.  Now  these  presents  wtfness,"  &c. 

(2)  The  land  passed,  and  still  passes,  by  the  lioeiyy  of  which  the  charter  of  Origin  of  "  hath 
feofiment  was  and  is  merelythe  record  or  written  evidence ;  hence  the  Ian-   granted,"  &c. 
goage  of  the  instrument  **  have  given  and  granted,  and  by  this  my  present 

charter  have  eot^irmedj'**  and  hence,  perhaps,  the  prevailing  practice  of  em- 
ploying operative  words  in  the  past  and  present  tense,  (as,  **  Hath  granted^ 
baigained,  sold,  released,  and  oonjirmedy  and  by  these  presents.  Doth  grant, 
bargain,  sell,  release,  and  confirm"),  which  are  introduced  into  all  modem 
conveyances,  whether  of  real  or  personal  property ,  without  regard  either  to 
the  reason  of  the  ancient  form,  or  to  the  form  itself. 

(3)  The  **  aU  estate  "  clause  would  not  have  been  in  character  with  the   As  to  the  "  all 
aasurance,  of  which  the  livery  was  the  operative  part.  Li  very  was  made  of  f  >tate  "  clsnse 
the  pouesikn,  or  seisin,  and  not  of  the  eHate,  or  interest,  of  the  feoffor.   ^^  ^mnents. 
And  although  the  ^^  all  estate"  clause  is  now  commonly  inserted,  as  well  in 
feofiments  as  in  other  conveyances^  yet  it  is  properly  omitted  where  the     ^ 
feofiment  is  made  with  the  intention  of  creating  a  disseisin,  and  where,  of 

eoniBe,  the  feoffor  contemplates  the  acquisition  of  a  tortious  fee,  and  not 
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Habbndom 
and  Tbnbm- 

DUM. 


Wanrantj. 


Hilt  testibiuk 
Date. 


AND  TO  HOLD  the  aforesaid  acre  of  land,  with  all  its  appurte* 
nances,  to  the  said  \_faoffee\j  his  heirs  and  assigns,  of  (4)  the 
chief  lords  of  the  fee,  rendering  and  doing  yearly  to  the  same 
chief  lords  the  services  therefore  due  and  accustomed.  And 
I,  the  aforesaid  {^feoffor],  and  my  heirs  and  assigns,  all  the 
aforesaid  acre  of  land,  with  all  its  appurtenances,  to  the  afore- 
said \^feoffee\y  and  his  heirs  and  assigns,  against  all  men  will 
warrant  for  ever.  In  witness  whereof  to  this  present  char- 
ter I  have  put  my  seal:  These  being  witnesses  (5),  \name8  of 

uritnesses],  and  others.     Given  at >  on  the day  next 

before  the  feast  of  Saint  Mary  the  Yi^n,  in  the year 

of  the  reign  of  King . 

(L.  S.) 

Memorandum  of  Ltvery- indorsed  on  the  above  Feoffment. 

Be  it  bjbmembebed,  that,  on  the  day  and  year  within  writ- 
ten, full  and  peaceable  seisin  of  the  within-mentioned  acre, 
with  the  appurtenances,  was  given  and  delivered  by  the  within- 
named  [feoffor]  to  the  within-named  [feoffee]  y  in  their  respec- 
tive proper  persons,  according  to  the  tenor  and  effect  of  the 
within-written  charter,  in  the  presence  of  [names  of  witnesses], 
and  others. 


Modern  doc- 
trine as  to  dii- 
■einn.  &c. 


Tcoendnm* 


merely  the  paaaiog  of  his  lawful  estate  and  inteieat.  The  practitioner 
should,  however,  be  cauiioned  against  relying,  at  this  day,  on  the  forcible 
operation  ascribed  to  feofiments  in  the  old  books,  and  particularly  against 
the  experiment  of  making  a  feofiineni  for  the  purpose  of  transforming  a 
long  term  of  years  into  a  fee.  (See  Doe  v.  I4fne9^  3  Bam.  &  Cress.  388;  5 
Dowl.  &  Ryl.  leO;  Doey.  Holly  2  Dowl.  &  Ryl.  38).  The  tortious  ope- 
ration of  assurances  has  been  so  much  discountenanced  of  late,  that  some 
conyeyanoers  of  eminence  appear  to  have  thought  that  the  effect  of  even  a 
fine  9ur  canwanee  de  droit  come  eeoy  df^.,  levied  by  a  legal  tenant  for  life^ 
might,  by  the  deed  leading  or  declaring  the  uses,  have  been  so  corrected  as 
to  prevent  a  forfeiture. 

(4)  The  tenendum,  *^  To  hold,"  is  still  retained  in  ooiiyeyances;  but  aa 
tenure  is  a  consequence  of  law,  which  the  party  cannot  control,  (ante,  YoK 
Qy  Chap,  i.),  words  expressing  of  whom,  and  by  what  services,  &c,  the 
land  shall  be  held,  are  (except  upon  a  sub-grant  or  lease  reserving  zent| 
&c.)  very  rarely,  and  never  use&Uy  inserted. 

(6)  When  a  deed  was  denied,  process  issued  to  bring  in  all  the  witnesses 
named  in  the  deed.  The  names  of  the  witnesses  are  not  now  inserted  in  the 
deed. 
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No.  2. 

FBOPlfMBNT  4jf  a  Tenant  in  Fee,  in  Possession,  to 
ahother  for  Life,  Remainder  for  L\/i,  Remainder 
in  Tail,  Reversion  to  the  Feoffor,  mth  Powers  of 
Attorney  to  deliver  and  receive  Seisin. 

This  indenture,  made  the day  of ,  in  the  Date. 

year  of  oar  Lord ,    Between    Ifeoffor],    of    [residence  Partiei. 

and  quoHiy  of  the  party],  of  the  one  part,  and  Ifeoffee],  of  &c., 
eldest  son  and  heir  apparent  of  the  said  [feoffor'],  of  the  other 
part,  WITNESSETH,  that  the  said  [feoffor],  in  consideration  of  Testatum. 
the  marria^  heretofore  solemnized  between  the  said  [feoffee]   Considendoiu 
and  [Christian  name  offeoffeifs  wife],  his  wife,  formerly  [maiden 
name],  spinster,  and  in  consideration  of  the  natural  love  and 
affection  which  the  said  [feoffor]  bears  towards  his  son,  the 
said  [feoffee'],  and  grandson  [son  of  feoffee],  the  eldest  son  and 
heir  apparent  of  the  said  [feoffee],  and  for  other  good  causes 
and  considerations  him  the  said  [feoffor]   hereunto  moving. 
Hath  given,  granted,  and  enfeoffed,   and  by  these  presents  Operative 
Doth  confirm  unto  the  said  [feoffee],  All  &c.  [parcels],  (of  ^^^^ 
which  said  hereditaments  the  said  [feoffor]  is  seised  in  fee- 
simple).  Together  with  all  the  rights,  members,  and  appurte-    • 
nances  thereunto  belonging;  And  also  all  the  estate,  right,  ^Allesute" 
title,  and  interest,  at  law  or  in  equity,  of  the  said  [feoffor],  in  ®^*""' 
or  to  the  said  hereditaments  and  premises,   and  every  part 
thereof,  with  their  appurtenances;  And  all  deeds  and  mu-  Deedi. 
niments   in  his  possession  or  power    relating   thereto:     To  Habendum. 
HAVE   AND  TO   HOLD    the  Said  hereditaments   and  premises 
hereby  granted  and  enfeoffed,  or  intended  so  to   be,   with 

their  appurtenances,   unto  (6)  the  said   [feoffee]   and  his  as-  Particular  es- 
tate for  life. 

(6)  It  will  be  obmnred  that  all  the  limitations  in  the  text,  consbting  of  Common  law 
a  particular  estate,  remainders,  and  reversion,  arise  at  the  common  law.   limitations 
The  habendum  is  immediate — **  unto''  the  first  taker  for  life,  and  after  his  j^^  them. 
A^ *<unto"  the  next  taker,  &c.    In  order  that  the  limitations  may  be 


valid  in  this  shape,  they  must  conform  strictly  to  the  rules  of  the  common 
law.  The  first  limitation  may  be  for  years  only,  as,  habendum  to  A.  for 
the  term  of  100  years,  and  from  and  after  the  expiration  or  sooner  deter- 
mination of  that  term,  to  B.  for  life,  &c.  (in  which  case  the  lirery  is  made 
to  A.;  Litt.  s.  60);  but  the  first  freehold  limitation  must  confer  a  rested 
estate,  and  the  subsequent  freehold  limitations  mtist  be  so  framed  as  to  ex- 
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RemaiDder  for 
life. 


signs,  during  his  natural  life,  without  impeacliment  of  waste; 
and  immediately  after  his  decease  (7)  nnto  the  said  [CkrUiian 


Practical  Taloe 
of  a  knowledge 
of  those  rules. 


Particular  es- 
tates and  re- 
mainders, how 
to  be  limited. 


pecty  or  depend,  on  the  immediate  determination,  by  natoial  or  legal  meana^ 
of  the  preceding  freehold  limitations.  If  the  habendnm  were  **  to  A.,  from 
Christmas  next,  for  his  life,  and  after  his  death  to  B."  &c.,  or  *'to  the  un- 
born child  of  A.  in  tail,  and  after  the  death  of  sach  child  without  issue,  to 
B."  &c.,  all  the  limitations  would  be  void  at  law:  (Shep.  Touch.  219):  and 
if  the  habendum  were  '*  to  A.  for  a  term  of  years,  and,  subject  to  that  term, 
to  B.  from  Christmas  next,  for  his  life,  or  to  the  unborn  child  of  B."  with 
limitations  over,  the  limitation  to  B.  or  to  his  unborn  child,  and  all  the  sub- 
sequent limitations,  would  be  void  at  law.  (Co.  litt.  48.  b.).  So,  if  the  ha- 
bendum were  **  to  A.  for  life,  and  after  his  death  and  one  dc^^  to  B.,"  or  ^  to 
A.  in  fety  and  if  he  shall  die  without  issue  living  at  his  death,  to  B^'  the 
limitation  to  B.  would  be  Yoid  at  law.  But  the  introduction  of  a  few  ad- 
ditional words  changes  the  whole  result  of  the  conveyance.  For  if  the  ha- 
bendum were  ''to  A.  and  Ms  heirs  to  the  use  of  K,  from  Christmas  next,  for 
his  life,  and  after  his  death  to  the  use  of  B."  &c.,  the  limitations  would  be 
valid,  because  the  habendum  ''  to  A.  and  his  heirs,"  imports  a  seisin  of  the 
fee  in  A.,  conformably  to  the  rules  of  the  common  law,  while  the  limitations 
take  effect  as  springing  uiee  engrafted  upon  that  seisin,  and  consequently 
need  not  conform  to  those  rules ; — and  so,  of  the  other  examples.  Although 
limitations  in  conveyances  of  estates  of  freehold  tenure  are  commonly  cre- 
ated by  way  of  use,  yet  it  is  by  no  means  unimportant  to  the  practitioner 
to  obtain  a  correct  knowledge  of  the  rules  which  govern  the  creation  of  es- 
tates at  the  common  law,  inasmuch  as  the  eeinn  to  serve  uses,  raised  by 
transmutation  of  possession,  must  be  created  by  a  comihon  law  conveyance. 
To  exemplify  the  practical  importance  of  such  knowledge ;  suppose  that,  in 
the  ordinary  case  of  a  strict  settlement  before  marriage,  the  draughtsman, 
instead  of  conveying  to  A.  and  B.  and  their  heirs,  to  the  use  of  the  settlor 
and  his  heirs  till  the  marriage,  and  after  the  marriage,  to  the  uses  of  the  set- 
tlement, were  to  convey,  by  feoffment,  or  lease  and  release,  to  A.  and  B.  and 
their  heirs  from  and  after  the  eolemnization  of  the  marriage^  but  to  the  uses 
of  the  settlement,  the  conveyance  of  the  land,  and  consequently  the  uses, 
would  be  void  at  law,  and  the  only  result  would  be  a  contract  in  equity ; 
because  the  conveyance  so  framed  would  purport  to  confer  upon  A.  and  B. 
an  estate  of  inheritance  infuturo^ 

(7)  The  limitations  should  form  a  regular  chain,  each  limitation  being 
linked  on  to  the  limitation  immediately  preceding:  as,  ''to  A.  for  life,  and 
after  his  death  to  B.  for  life,  and  after  hie  (B.'s)  death,  (not '  afler  the  death 
of  the  survivor  of  A.  and  B.'),  to  C.;"  or  "  to  A.  for  life,  and  after  his  death 
to  B.  and  the  heirs  of  his  body,  and  on  frdlure  of  such  issue,  (not '  after  the 
death  of  A.,  and  the  death  and  failure  of  issue  of  B.'),  to  C."  Where  the 
limitations  are  numerous,  to  usher  in  each  successive  limitation  by  recapi- 
tulating the  events  which  must  happen  in  order  to  exhaust  aU  the  pre- 
ceding limitations,  would  be  to  accumulate  words  at  compound  interest. 
Again,  in  the  limitation  of  a  remunder,  it  b  usual  to  contemplate  only  the 
natural  or  regular  determination  of  the  preceding  estate,  as,  "  to  A.  for  life, 
and  after  his  death,  (not '  after  his  death  or  on  the  forfeiture  or  surrender 
&c.ofhise8Ute'),  toB." 
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name  of  feoffe^B  wfe\y  the  wife  of  the  said  \Jtoffee\y  and  Remainder  in 
her  assigns^  during  her  natural  life^  without  impeachment  of     ^ ' 
waste;  and  immediately  after  her  decease,  unto  the  said  \9(m  Remainder  in 
of  feoffee]  and  the  heirs  male  of  his  body  (8) ;  and  on  failure 
of  such  issue,  unto  the  right  heirs  (9)  of  the  said  \_feoffor]  for 
ever.    And  the  said  \_  feoffor]   hath  granted  for  himself  and  Qualified  war- 
his  heirs,  that  he  the  said  \_feoffor]  and  his  heirs,  the  said  ""^^^  ^*®* 
hereditaments  and  premises  hereby  granted  and  enfeo£Fed,  or 
intended  so  to  be,  with  the  appurtenances,  unto  the  said 
[/«#«],  during  his  natural  Ufe,  with  remainders  over  as 
aforesaid,  according  to  the  tenor  and  effect  of  these  presents, 
against  him  the  said  [^ feoffor],  and  against  all  persons  right- 
fully claiming  through  or  under  him,  or  through  or  under  any 
of  his  ancestors,  shall  and  will  for  ever  warrant  and  defend, 
by  these  presents.    And  the  said  \_  feoffor]  doth  hereby  con-  Power  of  attor- 
stitute  and  appoint  \name8  and  additions  of  attomies  to  deliver  "J]^^^  ^  ^^^' 
seisin]  (10),  jointly,  and  each  of  them  severally,  to  be  the 
attomies  and  attorney  of  the  said  [feoffor],  for  him  and  in 
his  name  to  enter  upon  the  said  hereditaments  and  premises 
hereby  granted  and  enfeoffed,  or  intended  so  to  be,  with  the 
appurtenances,  or  upon  some  part  thereof  in  the  name  of  the 


(8)  It  is  quite  unnecessary  to  add  **  lawfully  begotten,"  or  "  lawfully  is-   Words  **  law- 
suing,"  or  any  other  expressions  of  the  like  import,  in  order  to  create  an  ^"^^y  Iwgotten," 
estate  tail  even  in  a  deed.    It  is  enough  if  the  word  heirs  be  used,  and  the      ^' 

person  from  whom  the  issue  is  to  proceed  be  ascertained.  In  framing  limi- 
tations to  children  as  purchasers,  it  is  abundantly  sufficient  to  say,  '*  the 
children  of  A.,"  or  **  the  children  of  A.  by  B.,"  or  "  the  children  of  the  in- 
tended marriage."  The  vulgar  form,  '^  the  children  of  the  body  of  A.,  on 
the  body  of  B.,  his  ( A.'s)  intended  wife,  lawfully  to  be  begotten,"  seems  to 
be  the  product  of  a  confused  notion  of  the  legal  rules  relative  to  the  creation 
of  an  estate  tail. 

(9)  This  limitation  being  to  the  right  heirs  of  the  feoffor,  merely  ex-  Limitation  to 
presses  the  legal  destination  of  that  undisposed  of  remnant  of  his  former  fee,  "S^^  ^^^'^  ^ 
which  would  revest  in  him  sub  silerUio,    It  is  therefore  immaterial  whether  ^^  ^^' 

the  limitation  be  to  him  and  his  heirs,  or  to  his  heirs ;  or,  if  made  to  his 
heirs,  whether  he  takes  an  estate  of  freehold  under  the  conveyance  or  not; 
^in  each  case  the  ultimate  fee  resides  in  him.  Before  the  recent  stat.  3  &  4 
Will.  4,  c.  106,  he  would  have  been  in  as  of  his  old  estate,  but  now  he  will 
take  by  purchase,  (s.  3).  But  if  the  limitation  be  to  the  heirs  of  a  stranger,  ^to  right  heirs 
it  then  becomes  material  to  inquire  whether  an  estate  of  freehold  is  pre-  of  stranger. 
viously  limited  to  him  by  the  same  conveyance  or  not.  This  subject  is  fur- 
ther considered,  ante.  Vol.  1,  Chap.  v. 

(10)  The  attomies  need  not  be  parties  to  the  deed.    {Moyl  v.  Ewer, 
Cro.  Eliz.  905.    But  see  2  Sand.  Us.  6). 
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Power  of  attor- 
ney to  receive 
■einn. 


whole;  and  after  guch  entry,  in  the  name  of  the  said  \^feoffcr\, 
and  for  him,  to  give  and  deliver  seisin  and  possession  of  the 
said  hereditaments  and  premises^  or  some  part  thereof  in  the 
name  of  the  whole,  unto  the  said  [^feoffee]  in  his  own  person^ 
or  by  his  attomies  or  attorney  for  that  purpose  authorized,  to 
hold  according  to  the  tenor  and  effect  of  these  presents,  the 
said  [feoffor]  hereby  undertaking  to  ratify  and  confirm  what- 
soever his  said  attomies  or  attorney  shall  lawfully  do  by 
virtue  of  these  presents*  And  the  said  [feoffee]  doth  hereby 
constitute  and  appoint  [names  and  additions  of  attomies  to  re^ 
cd/ve  seisiti]^  jointly,  and  each  of  them  severally,  to  be  the 
attomies  and  attorney  of  the  said  [feoffee]  ^  for  him  and  in  his 
name  to  enter  upon  the  said  hereditaments  and  premises 
hereby  granted  and  enfeoffed,  or  intended  so  to  be,  or  upon 
some  part  thereof  in  the  name  of  the  whole;  and  after  such 
entry,  in  the  name  of  the  said  [feoffee],  and  for  him,  to  take 
and  receive  the  seisin  and  possession  of  the  said  hereditaments 
and  premises,  or  some  part  thereof  in  the  name  of  the  whole, 
from  the  said  [feoffor]  in  his  own  person,  or  by  his  attomies 
or  attorney  for  that  purpose  authorized,  to  hold  according  to 
the  tenor  and  effect  of  these  presents,  the  said  [feoffee] 
hereby  undertaking  to  ratify  and  confirm  whatsoever  the  last- 
mentioned  attomies  or  attorney  shall  lawfully  do  by  virtue  of 
these  presents.  In  witness  whereof  the  said  parties  hereto 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 


Atteftation. 


Attestation  of  Execution  to  be  indorsed  on  the  preceding 

Feofftnent, 

Signed  (11),  sealed,  and  delivered,  (being  first  duly  stamp- 
ed,) by  the  within-named  (12)  [feoffor  and  feoffee],  in  the 
presence  of  us  (13),  [names  and  additions  of  witnesses]. 


Of  signing 
deedi. 


Atteitation  of 
deeds.    • 


(11)  Signing  is  not  essential  to  a  deed,  except  so  far  as  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  as.  1  &  3,  requires  deeds  relating  to  land  to  be  signed. 
(  But  see  Shep.  Touch,  by  Preston,  56,  n.  24).  Where  a  power  is  given  to  be 
exercised  by  a  deed  signed  by  or  under  the  hand  of  the  donee  of  the  power, 
signing  is  of  course  essential ;  and  if  the  power  requires  the  deed  to  be  at- 
tested, the  omission  of  the  fact  of  signature  in  the  attestation  is  fatal;  for 
the  act  of  54  Geo.  3,  c.  168,  passed  to  supply  such  omissions,  is  not  prospeo- 
tire ;  as  to  which,  however,  see  the  judgment  of  the  court  of  K.  B.  in  Doe 
d.  SpilOmry  y.  Burden,  (6  Nev.  &  M.  259;  1  Per.  &  D.  670). 

(12)  The  attestation  should  always  express  to  whose  execution  it  is  ap- 
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Mbmohandith  of  Livery  of  Sei9in  to  be  indorsed  on  the  pre- 
ceding Feoffment. 

Be  it  bbhbhbbbed^  that^  on  the  day  of  the  date  of  the  Memontndam 
wiihin-written  indenture^  peaceable  and  quiet  seisin  and  pos-  ^^"^^'y* 
session  of  the  within-mentioned  hereditaments  were  taken 
bj  the  within-mentioned  [attomies  to  deliver  seisin'],  for  and 
in  the  name  of  the  within-named  [ficffor'],  pxursuant  to  the 
letter  of  attorney  in  that  behalf  contained  in  the  within- 
written  indenture^  and  were  immediately  afterwards  deUvered 
by  the  said  [sofne  attomies'],  for  and  in  the  name  of  the  said 
\_ feoffor'],  to  the  within-mentioned  [attomies  to  receive  seisin], 
for  and  in  the  name  of  the  within-named  [feoffee],  pursuant 
to  the  letter  of  attorney  in  that  behalf  contained  in  the  within- 
written  indenture^  to  hold  according  to  the  tenor^  form^  and 
efBect  of  the  within-written  indenture:  In  the  presence  of 
[subscrg^tions  of  witnesses,  with  their  additions] . 


EXCHANGE. 


No.  8. 

Exchange   by  a  Tenant  in  Fee  with  a  Tenant  for 
Life  and  Remainder-man  in  Fee, 

This  indenture,  made  the day  of ,  in  the  Date. 

year  of  our  Lord ,  Between  [tenant  in  fee],  of  &c.,  of  the  Partiei. 

one  part,  and  [tenant  for  Hfe],  of  &c.,  and  [remainder^man  in 

fee],  of  &c.,  of  the  other  part.     Whereas  the  said  [tenant  in  Rbcitals 

fee]  is  now  seised  of  the  fee-simple  in  possession  of  the  close  of  — «f  Mi^nin 

plicable.  A  power  was  given  to  husband  and  wife,  to  be  executed  by  deed 
signed,  sealed,  and  delivered,  in  the  presence  of,  and  attested  by,  &c.  The 
attestation  of  a  deed  of  appointment,  duly  signed  and  sealed  by  the  joint 
donees,  ran  thus,  ^*  signed,  sealed,  and  delivered,  (not  stating  by  whom),  in 
the  presence  of."  The  title  derived  under  this  deed  was  pronounced  doubt- 
ful and  unmarketable.    And  see  Doe  v.  Burdett,  supra,  n.  (ll)* 

(13)  Powers  are  commonly,  though  unnecessarily,  so  framed  as  to  re-  Number  of 
quire  two  or  more  witnesses ;  otherwise,  it  seems  better  to  have  only  one  witnasiei. 
witness  to  a  deed,  as  rendering  the  proof  more  easy  and  certain. 


10 


ASSURANCES    AT 


[part  I. 


fee  of  a  close  of 
land; 

— of  seisin  for 
life,  with  re- 
mainder in  fee, 
of  a  messuage; 

— of  agreement 
to  exchange. 


Testatum. 


land  or  ground  hereinafter  described^  with  the  appurtenances; 
And  whereas  the  said  [tenant  for  life]  is  now  seised  in  pos- 
session for  the  term  of  his  natural  life,  without  impeachment 
of  waste,  with  the  immediate  remainder  to  the  said  [remainder- 
man'] in  fee-simple  of  the  messuage  or  tenement  hereinafter 
described,  with  the  appurtenances;  And  whereas  the  said 
[tenant  in  fee]  on  the  one  part,  and  the  said  [tenant  for  life] 
and  [remainder-man]  on  the  other  part,  have  agreed  to  make 
an  exchange  between  them  of  the  fee- simple  in  possession  of 
the  said  close  of  land  or  ground,  with  the  appurtenances, 
for  the  fee-simple  in  possession  (14)  of  the  said  messuage  or 
tenement,  with  the  appurtenances,  the  said  [tenant  for  life]  and 
[remainder-man]  paying  to  the  said  [tenant  in  fee]  the  sum  of 

£ for  equality  of  exchange  (15).     Now  this  indenture 

WITNESSETH,  that,  in  pursuance  of  the  said  recited  agreement, 
and  in  consideration  of  the  conveyance  and  assurance  by  the 


Exchange  at  the 
common  law 
distinguished 
from  other 
exchanges. 


Mutual  con- 
▼eyances  re- 
commended. 


Stamp  duty  on 
exchanges. 


(14)  This  being  an  exchange  at  the  common  law,  it  is  requisite  that  the 
exchanging  parties  should  be  upon  a  footing  of  equality  in  point  of  estate, 
and  that  the  transaction  should  be  completed  by  actual  entry.  But  as  well 
conveyances  requiring  livery,  as  conveyances  requiring  entry,  have  fallen 
into  disuse.  The  modem  lease  and  release  has  superseded  Uiem  all.  Ex- 
changes are  now  commonly  effected  by  mutual  conveyances,  adapted  to  pass 
the  land  without  entry.  Such  conveyances  are  valid  without  regard  to  the 
requisites  of  a  common  law  exchange ;  for  property  of  any  given  kind  may 
be  bartered  for  property  of  the  same  or  any  other  kind,  and  the  bargain  may 
be  completed  by  adopting  the  modes  of  assurance  suitable  to  the  transfer  of 
the  respective  properties.  Unless  the  relative  condition  of  the  parties,  the 
subject-matter,  and  the  form  of  assurance,  are  in  accordance  with  an  ex- 
chimge  strictly  at  the  common  law,  the  incidents  of  such  an  exchange  can- 
not belong  to  the  transaction.  (See  Bartram  v.  IVhichcotey  6  Sim.  86).  In 
every  case,  the  better  course  appears  to  be,  to  proceed  upon  the  basis  of  a 
reciprocal  sale — ^the  consideration  being  land  instead  of  money — and  for  each 
party  to  investigate  the  other's  title,  as  upon  a  purchase,  in  order  that  mu- 
tual conveyances  may  be  executed  in  the  ordinary  form,  with  the  usual 
qualified  covenants  for  title.  Each  title  will  thus  be  independent  of  the 
other;  whereas,  a  vendor,  deriving  his  title  under  &  proper  exchange  made 
within  nxty  years,  is  obliged  to  shew  the  title  to  both  estates ;  unless,  in- 
deed, he  can  prove  that  ih^fee  of  the  lands  exchanged  away  has  since  been 
aliened,  for  the  implied  right  of  re-entry  does  not  pass  to  an  alienee.  But 
note,  that  the  writ  of  loarranHa  chartas  is  abolished  by  the  act  3  &  4  Will. 
4,  c.  27,  s.  36 ;  vide  ante,  Vol.  1,  Ch^.  v, 

(15)  The  ad  valorem  duty  attaches,  as  upon  a  sale,  in  respect  of  the 
money  paid  for  equality  of  exchange.  But  upon  an  exchange  or  barter  of 
one  subject  of  property  for  another,  neither  subject  consisting  wholly  or  in 
part  of  a  gross  sum  of  money,  no  ad  valorem  duty  is  payable. 
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said  [tenami  for  Ufe\  and  [remai$kler-man]  hereinafter  contained^ 

and  alao  in  consideration  of  the  snm  of  £ of  lawful  British  Money  pay- 

numey  p«d  by  the  said  Itenanifor  Hfe]  and  [r«„««&r.««m],  in  »- ^,, 
proportion  to  their  respective  interests^  to  the  said  [tenant  in  exchange. 
fee],  at  or  before  the  execution  of  these  presents^  the  receipt  of 
which  sum  the  said  [tenant  in  fee]  hereby  acknowledges^  and 
from  the  same  sum  and  every  part  thereof  hereby  acquits^  re- 
leases^ and  for  ever  dischai^es  the  said  [tenant  for  Ufe]  and 
[remamder-man'],  their  heirs,  executors,   administrators,  and 
assigns.  The  said  [tenant  in  fee]  Hath  given,  granted,  and  con-  Tenant  in  fee 
firmed,  and  by  these  presents  Doth  give,  grant,  and  confirm  unto  ^^ior  nr^ 
the  said  [tenant  far  life]  (16),  All  that  close  of  land  or  ground  — «  cloee  of 

situate  in  the  parish  of ,  in  the  county  of ,  heretofore  ^*°^' 

called  or  known  by  the  name  of ,  and  described  to  con- 
tain, by  estimation,  one  acre,  but  now  called  or  known  by  the 

name  of ,  and  found  by  a  recent  admeasurement  thereof 

to  contain  one  acre  and  one  rood,  be  the  same  more  or  less. 
Together  with  aU  ways,  trees,  hedges,  ditches,  fences,  profits, 
advantages,  rights,  members,  and  appurtenances  to  the  said 
close  of  land  or  ground  belonging  or  appertaining:  To  have  Habendum, 
AND  TO  HOLD  the  Said  dose  of  land  or  ground,  hereditaments 
and  premises  hereinbefore  given,  granted,  and  confirmed,  with 
the  appurtenances,  unto  the  said  [tenant  far  life]    and  his  —for  life, 
assigns,  for  the  term  of  his  natural  life,  without  impeachment 
of  waste,  and  immediately  after  his  decease,  unto  the  said  --remainder  in 
[remmnder-man],    his  heirs   and    assigns    for  ever.    In    ex- 
CHANGE  (17)  for  the  messuage  or  tenement  hereinafter  given,  m^^^  °' 
granted,  and  confirmed  by  the  said  [tenant  far  life]  and  [remain- 
der-man].   And  this  indentube  also  witnesseth,  that,  in  2nd  Testa- 
further  pursuance  of  the  said  agreement,  and  in  consideration  ^"""^ 
of  the  conveyance  and  assurance  by  the  said  [tenant  in  fee] 
hereinbefore  contained.  The  said  [tenant  for  Itfe]  and  [remain- 
der-man] Have,  and  each  of  them  Hath  given,  granted,  and  Tenant  for  life 

(16)  By  inserting  in  this  place  (in  each  testatum)  the  ^^  actual  poflses-    Exchange  hj 
sion-  clause,  and  inserting  the  "all  estate"  clause  immediately  before  the   }^  "^  re- 
habendum,  and  by  changing  the  operative  words  into  ^^grant,  release,  and 
eonfinn/'  the  precedent  in  the  text  may  be  adapted  to  an  exchange  by  lease 

and  release. 

(17)  The  word  *^  exchange"  is  essential  to  produce  the  effects  of  a  eom-   Forte  of  the 
flMM  law  exchange,  but  in  no  other  point  of  view.    This  word,  and  the  word   ^^^  "^^^ 
^  heirs,"  afford  almost  the  only  instances  in  which  a  rigid  adherence  to   ^  ^^' 
technical  expressions  is  necessary  even  in  deeds. 


12  ASSURANCES   AT  [PART  I» 

» 

and  remainder-  confirmed,  And  by  these  presents  Do,  and  each  of  them  Doth 
^mwnLte  P^>  gw«it,  and  confirm  irnto  the  said  [tenant  in  foe].  All  that 
&C.  messuage  or  tenement  situate  in  the  parish  of       ■  ,  in  the 

county  of    ,  formerly  in  the  tenure  or  occupation  of     ■     , 

late  in  the  tenure  or  occupation  of ,  and  now  in  the  teniff<d 

or  occupation  of  — -^y  Together  with  all  out-buildings,  yarda> 

gardens,  walls,  fences,  lights,  ways,  Watercourses,  easements^ 

rights,  members,  and  appurtenances  to  the  said  messuage  or  te» 

Habendum,      nement  belonging  or  appertaining:  To  have  and  to  hold  the 

said  messuage  or  tenement,  hereditaments,  and  premises  lastly 
hereinbefore  given,  granted,  and  confirmed,  with  the  appurte- 
^in  fee.  nauces,  unto  the  said  [tenant  in  fee"],  his  heirs  and  assigns  for 

In  exchange  for  ever,  In  exchanoi  for  the  close  of  land,  hereditaments,  and 
^  ^"^  premises  hereinbefore  given,  granted,  and  confirmed  by  the  said 

Clause  of  re-  [tenant  for  life"]  and  [rematiufer-riMin] ;  Provided  (16)  neverthe- 
tionf  ^^  ^^°'    1^^>  ^^^  ^  either  of  the  parties  to  this  exchange,  or  the  heirs 

or  assigns  (19)  of  either  of  them,  shall  at  any  time  hereafter  be 
lawfully  evicted  or  ejected  of  or  from  the  possession  of  the  here- 
ditaments and  premises  hereby  given,  granted,  and  confirmed 
to  the  same  party,  or  any  part  thereof,  by  reason  of  any  right 
or  title  paramount  or  precedent  to  the  exchange  hereby  made, 
then  it  shall  be  lawful  for  the  other  party,  or  the  heirs  or  as* 
signs  of  the  other  party,  to  re-enter  upon  the  hereditaments  and 
premises  hereby  given,  granted,  and  confirmed  by  the  same 
party,  or  into  or  upon  any  part  thereof  in  the  name  of  the 
whole,  and  to  repossess  and  enjoy  the  same  hereditaments  and 
premises  as  in  his  or  their  former  estate,  and  thenceforth  the 
exchange  hereby  made  shall  be  void.     In  witness  &c. 

Memorandum  of  Mutual  Entry  to  be  indorsed  on  the  preceding 

Exchange. 

Be  it  REMEMBERED,  that,  ou  the  day  of  the  date  of  the 
within-written  indenture,  the  exchange  thereby  made  was  duly 
perfected  by  the  actual  entry  of  the  respective  exchanging 
parties  into  or  upon  the  respective  hereditaments  given  to  them 
in  exchange,  in  the  presence  of  us,  [names  and  additions  of 
witnesses']. 


Eviction  clauM.       (18)  Adause  to  this  effect  is  commoiily  inserted  in  exchange  deeds,  but 

its  ei&cacy  and  propriety  are  very  questionable.    (See  4  Jann.  Cony.  88). 
(19)  See  conclusion  of  note  (14),  ante. 
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LEASE. 


No.  4. 

Lbase   {or  Denme)  (20)    of  a  Fumiihed  DweWng^ 
Home,  Gardens,  Pkasure-Grounds,  and  Lands. 

This  indenture,  made  tlie day  of ,  in  tlie  year  Date, 

of  our  Lord ,  Between  [lessor],  of  &c.,  of  the  one  part.  Parties. 

and  [lessee'],  o£  Sec.,  (tf  the  other  part  (21),  Witnesbsth,  that,  Tbstatuic. 
in  consideration  of  the  yearly  rents,  covenants,  and  conditions 
hereinafter  respectively  reserved  and  contained,  by  the  said 
[lessee],  his  executors,  administrators,  and  assigns,  to  be  re- 
spectively paid,  observed,  and  performed.  The  said  [lessor]  Hath  Operati? e 
demised  and  leased,  and  by  these  presents  Doth  demise  and  ^^' '' 
lease  nnto  the  said  [lessee],  All  that  messuage  or  dwelling*  Pwceis. 

house,  situate  in  the  parish  of aforesaid,  and  commonly 

called  or  known  by  the  name  of ,  with  the  out-buildings, 

gardens,  and  pleasure-grounds  thereunto  belonging;  Also  the 
fixtures  and  furniture  in  or  belonging  to  the  said  messuage  or 
dwelling-house,  and  comprised  in  the  schedule  or  inventory 
hereunto  annexed;  Also  aU  that  close  of  meadow  or  pasture 
land  lying  in  front  of  the  said  messuage  or  dwelling-house, 

and  containing acres,  or  thereabouts;  Also  aU  that  close 

of  arable  land  adjoining  to  the  said  close  of  meadow  land,  and 

containing acres,  or  thereabouts;  Also  all  that  piece  or 

parcel  of  wood-ground,  lying  near  to  the  said  messuage  or 
dwelling-house,  with  the  shrubbery  and  walk  through  the  same, 

(20)  An  Qzample  of  a  lease  (or  deimise)  operatuig  necessarily  and  exclu-  Lease  at  com- 
sively  at  the  common  law,  cannot  easQy  be  giyen,  because  the  rent  reserved  ^^^  ^^* 

k  alone  jBuffident  to  raise  a  use,  and  sender  the  instrament  cslpMe  of  effect 
as  a  baigain  and  sale. 

(21)  Recitals  are  of  rare  occorrenoe  in  leases.    Even  where  the  lease  is  Of  recitals  in 
granted  pnrsnant  to  a  power,  a  general  reference,  in  the  testatum,  to  the  ^^*'^'* 
power,  commonly  supplies  the  place  of  a  recital,  but  it  is  better  to  lecite 

the  deed  creating  the  power,  shewing  the  estate  of  the  donee  of  the  power, 
and  setting  forth  the.  power  ftiUy;  and  a  covenant  ahoald  be  added  for  the 
prodnetion  of  the  deed. 
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containing acres  or  thereabouts^  aU  which  premises  are 

now  in  the  occupation  of  the  said  [jkssee],  and  are  delineated 

in  the  plan  drawn  in  the  margin  of  these  presents;  Together 

with  bH  the  rights^  members,  and  appurtenances  whatsoever 

Habendum,      to  the  said  premises  belonging  or  appertaining:   To   have 

AND  TO  HOLD  the  Said  hereby  demised  premises,  with  their 
appurtenances^  unto  the  said   [lessee]  ^    his  executors,  admi- 

— for  tenn  of     nistrators^  and  assigns,  for  the  term  of years,  to  be  com- 

Reo^endum,     pitted  from  the day  of last,  Yielding  and  paying 

therefore  unto  (22)   the   said    [lessor]^   his  heirs  or  assigns. 

Leases  under  (22)  When  the  lease  is  granted  under  a  power  of  leasing  given  to  a  te- 

powers — ^re-        QQnt  for  life,  the  better  plan  is  to  reserve  4;he  rent  generally,  without  stating 
^^Q^  by  whom  it  is  to  be  received ;  and  the  same  observation  applies  to  every 

case  in  which  the  circumstances  of  the  title  would  render  the  framing 
of  a  reservation  in  favour,  expressly,  of  the  persons  entitled  to  the  rever- 
sion,  difficult  or  hazardous.    The  reservation  may  declare,    (adopting 
the  usual  language  of  powers  to  lease),  that  the  rent  shall  be  *^  incident 
to  the  reversion;"  but  the  law,  without  the  aid  of  any  declaration,  gives 
Caution  as  to      the  rent  to  the  reversioner  for  the  time  being.    It  may  be  useful  to  re- 
powers  of  tenant  naark,  that  a  tenant  for  life  with  power  of  leasing,  &c.,  departing  vnth 
^  °^'  his  life  estate,  or  demising  for  a  term  of  years,  to  a  mortgagee  or  an- 
nuitant, should  expressly  stipulate  (if  such  be  the  understanding  of  the 
parties)  for  the  right  of  exercising  his  powers  notwithstanding  the  con- 
veyance or  demise.    The  stipulation  may  be  to  this  effect: — ^'^ Provided, 
**  nevertheless,  that  these  presents  shall  not  extinguish  or  suspend  any 
*^  of  the  powers,  authorities,  or  discretions,  [or^  the  power  of  leasing, 
**  or  any  other  specified  powers'],  given  to  the  said  [tenant  for  life'}  by  the 
**  said  recited  indenture  of  settlement,  but  every  such  power,  authority, 
and  discretion  shall  be  exercisable  by  the  said  [tenant  for  Ufe],  without 
the  concurrence  of  the  said  [jrantee  of  tenant  for  l%fe\  (his  heirs,)  execu- 
torsy  administrators,  or  assigns,  as  effectually  as  if  these  presents  had  not 
Powers  appen-    *^  been  made."    With  reference  to  the  eiSect  of  alienation  by  tenant  for  life 
^^^~~^^^^'        upon  powers  appendant  (as  they  are  termed)  to  the  life  estate,  the  recent 
tion.      ^^^'   case  of  Long  v.  Banken  (Sugd.  Pow.  6th  edit.  App.  n.  2)  is  particularly  im- 
portant.   (See  also  Terrell  v.  Marsh,  3  Bing.  31;  10  Moo.  305:  Davies  v. 
Bush,  M'Clel.  &  Y.  63),    The  view  there  taken  by  Lord  Tenterden  of 
powers  to  appoint  the  use,  appears  to  be  the  result  of  a  clear  and  accu- 
rate perception  of  the  principles  on  which  they  really  operate.    The 
learned  judge  seems  to  reject  the  notion  which  treats  the  estates  arising 
under  them  as  taking  effect  wholly  or  partially  out  of  the  estate  of  the 
donee  of  the  power,  and  which  refers  them,  on  that  ground,  to  a  sepa- 
rate class,  when  he  observes — **  a  leasing  power  given  to  a  tenant  for 
**  life,  is  usually  spoken  of  in  our  books  as  a  power  appendant  to  the  es- 
**  tate  of  the  tenant  for  life ;  and  it  is  said  that  the  estate  of  the  lessee  is  in 
*^  such  a  case  derived  out  of  the  estate  of  the  tenant  for  life,  for  such  period 
**  of  the  term  as  he  may  happen  to  live.    It  would  probably  be  more  correct 
**  to  say,  that  it  operates  upon  that  estate,  than  to  say,  that  it  is  derived 
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during  the  said  term,  the  yearly  rent  of  £ of  lawful  —oft  yearly 

British  money,   in  even  portions  half-yearly,    on  the  — —  half-yearly* 

day   of  and    the  day    of in    every    year; 

Also  yielding  and  paying  during  the  said  term,  unto  the  --ofanaddi- 
said  [lessor],  his  heirs  or  assigns,  on  the  days  aforesaid,  (in  ad-  acre  fir  meadow 

dition  to  the  said  yearly  rent  of  £ ,  hereinbefore  reserved),  or  pasture 

for  every  acre  of  meadow  or  pasture  ground  which  the  said 
[lessee],  his  executors,  administrators,  or  assigns,  shall  plough, 
break  up,  or  convert  into  tillage,  contrary  to  the  covenant  here- 
inafter contained,  the  yearly  rent  of  £ of  like  lawful  money, 

on  the  days  and  in  manner  aforesaid,  the  first  payment  of  the 

said  additional  rent  to  be  made  on  such  of  the  said  days  as  shall 

happen  next  after  such  ploughing,  breaking  up,  or  conversion 

into  tillage,  as  aforesaid.     And  the  said  [lessee],  for  himself,  CoYenantsby 

his  heirs,  executors,  administrators,  and  assigns,  hereby  cove-  ^^■•^» 

nants  with  the  said  [lessor],  his  heirs  and  assigns,  that  the  said  —to  pay  rents; 

[lessee],  his  executors,  administrators,  or  assigns,  will,  during 

the  said  term  of years,  pay  or  cause  to  be  paid  unto  the 

said  [lessor],  his  heirs  or  assigns,  at  the  times  and  in  manner 
aforesaid,  the  said  yearly  rents  hereby  reserved,  or  such  of  them 
as  shall  be  payable;  Also,  that  the  said  [lessee],  his  executors,  —to  pay  uxet 
administrators,  or  assigns,  will  pay  and  discharge  aU  taxes,  rates,  *°  ^^^*'* 
assessments,  and  impositions,  parliamentary  and  parochial,  (in- 
cluding land-tax),  which,  during  the  said  term,  shall  become  pay- 
able in  respect  of  the  said  demised  premises;  Also,  that  the  said  —to  repair; 
[lessee],  his  executors,  administrators,  and  assigns,  will,  during 
the  said  term,  at  his  or  their  own  expense,  maintain  and  keep 
the  said  demised  premises,  (other  than  the  said  furniture),  with 

^  out  of  it  even  during  that  period,'*    In  truth,  uses  limited  in  execution  of 
|K>wen  always  receive  their  legal  character  from  the  impression  originally 
communicated  to  the  seisin  nused  to  serve  all  the  uses,  limited  and  to  be 
limited,  by  or  under  the  conveyance  containing  the  power,  and  are  wholly 
independent  of  the  estate  of  the  donee.    However  convenient  it  may  be  to 
divide  powers  into  powers  appendant,  powers  in  gross,  &c.,  yet  that  divi- 
sion is  rather  formal  than  substantial.  The  execution  of  the  ordinary  power 
of  leasing  operates  upon  the  estate  of  the  tenant  for  life,  because  that  estate 
b  a  component  part  of  the  fee  upon  which  the  power  is  superinduced.  The   Powers  simply 
most  remarkable  feature  in  the  doctrine  of  powers  (and  it  must  be  consi-  colUteral — 
dered  an  anomaly)  is,  that  a  power  umpfy  collateral,  as,  for  example,  a  gtnictibility. 
power  of  revocation  and  appointment,  given  by  a  settlement  to  a  stranger, 
taking  no  estate  in  the  land,  cannot  be  released  by  the  donee.    Of  course, 
the  donee  may  refuse  it  in  the  first  instance,  but  having  accepted  it,  he 
cannot,  it  seems,  afterwards  extinguish  it. 
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—to  preserve 
and  not  remove 
ftirmtiiiei 


—not  to  cnt 
trees,  except 
unprofitable 
fruit-trees,  bnt 
pieserre  the 
same,  with  the 
shrubberies,  &c. 


^topnmefrnit- 
trees  and  young 
plantations,  and 
replace  fruit- 
trees  cnt  down; 


—to  crop  and 
manage  the 
gardens; 


—not  to  break 
up  meadow  or 
pasture; 


—to  plash 
hedges,  scour 
ditehes,  spread 
manure^  &c. 


the  wallSj  fences^  dndns,  smkg,  sewers^  and  appurtenances  there- 
unto belongings  in  good  and  tenantable  repair  and  condition; 
Also^  that  the  said  [lessee],  his  executacs^  administrators,  or 
assigns,  will,  during  the  said  term,  carefully  preserve  the  said 
furniture  from  damage  or  ii^jury,  (reasonable  use  and  wear 
thereof  only  excepted),  and  not  remove,  or  suffer  to  be  removed 
from  the  said  messuage  or  dwelling-house,  any  article  of  such 
furniture;  Also,  that  the  said  [lessee'],  his  executors,  adminis- 
trators, or  assigns,  will  not,  during  the  said  term,  fell,  cut  down, 
lop,  or  top  any  of  the  timber  or  other  trees  now  growing  or 
being,  or  which,  during  the  said  term,  shall  grow  or  be  upon  the 
said  demised  premises,  (except  decayed  or  unproductive  fruit- 
trees  in  the  said  gardens),  but  will  preserve  the  same  trees,  (ex- 
cept as  aforesaid),  and  the  shrubberies,  hedges,  and  underwood 
belonging  to  the  said  premises,  from  damage  or  injury  by  cattle 
or  otherwise;  and  will  also,  during  the  said  term,  keep  the  said 
pleasure-grounds  and  other  ornamental  parts  of  the  said  pre- 
mises in  as  good  order  as  the  same  have  been  usually  kept  by 
the  said  [lessor],  and  not  use  the  same  otherwise  than  for  the 
purposes  of  pleasure  and  ornament;  Also,  that  the  said  [lessee], 
his  executors,,  administrators,  or  assigns,  will,  during  the  said 
term,  cause  the  fruit-trees  and  young  plantations  in  or  upon  the 
said  demised  premises  to  be  properly  pruned  at  seasonable  times 
of  the  year,  and  plant  in  the  place  of  every  decayed  or  unpro- 
ductive fruit-tree  in  the  said  gardens,  which  shall  be  cut  down 
by  him  or  them,  a  thriving  young  tree  of  proper  growth,  bearing 
fruit  of  the  same  or  the  like  description;  Also,  that  the  said 
[lessee],  his  executors,  administrators,  or  assigns,  wiU,  durii^ 
the  said  term,  keep  the  gardens  and  garden-ground  belonging 
to  the  said  dwelling-house  well  cropped  and  manured,  and  ma- 
nage the  same  according  to  approved  methods  of  gardening; 
Also,  that  the  said  [lessee],  his  executors,  administrators,  or 
assigns,  will  not,  at  any  time  or  times  during  the  said  term,* 
plough,  break  up,  or  convert  into  tillage,  all  or  any  part  of  the 
said  meadow  or  pasture-ground,  without  first  obtaining  the  li- 
cense in  writing  of  the  said  [lessor],  his  heirs  or  assigns,  for 
that  purpose;  Also,  that  the  said  [lessee],  his  executors,  admi- 
nistrators, or  assigns,  wiD^  in  every  year  during  the  said  term, 
at  the  proper  season,  plae^  the  hedges  and  scour  the  ditches  be- 
longing to  the  said  demised  premises,  and  cause  aU  the  dung, 
manure,  and  compost,  to  arise  from  or  be  made  upon  the  said 
demised  premises,  or  any  part  thereoi^  to  be  spread  or  bestowed 
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in  a  husband-like  manner  upon  the  land  or  ground  hereby  de- 
mised^ or  on  such  part  or  parts  thereof  as  shall  stand  most  in 
need  of  manure,  and  will,  at  all  tunes  during  the  said  term, 
crop,  use,  manage,  and  cultivate  the  land  or  ground  hereby  de- 
mised in  a  husband-Hke  manner;  Also,  that  the  said  [lessor],  —to  permit 
his  heirs  and  assigns,  shall  be  at  Hberty,  with  or  without  work-  f^^d  view 
men  or  others,  twice  in  every  year  during  the  said  term,  at  aU 
conyenient  times  of  the  day,  to  enter  into  and  upon  the  said 
demised  premises,  in  order  to  view  and  examine  the  state  and 
condition  thereof,  and  in  case  the  said  [lessor],  his  heirs  or  as-  —to  repair  after 

iioticA  * 

signs,  shall  find  any  repairs  wanting,  and  shall  deUver  to  the  ' 

said  [lessee],  his  executors,  administrators,  or  assigns,  or  leave 
upon  the  said  demised  premises,  a  list  in  writing  thereof,  re- 
quiring  the  same  to  be  made  good,  then  the  said  [lessee],  his 
executors,  administrators,  or  assigns,  shall,  within  the  space 
of  one  calendar  month  after  the  deUvery  of  such  list,  make 
good  the  same  accordingly;  Also,  that  the  said  [lessee],  his  — toimure 
executors,  administrators,  or  assigns,  will,  at  his  or  their  costs,  *8«in.tfire; 
forthwith  insure,  and  henceforth  during  the  said  term  keep 
insured,   the  buildings  erected  and  to  be  erected  upon  the 

said  demised  premises,  from  loss  by  fire,  in  the office^ 

or  some  other  office  or  offices,  to  be  approved  of  by  the  said 
[lessor],  his  heirs  or  assigns,  in  the  joint  names  of  the  said 
[lessor],  his  heirs  or  assigns,  and  of  the  said  [lessee],  his  exe- 
cutors, administrators,  or  assigns,  and  will,  on  effecting  the  said 
insurance,  deposit  the  policy  with  the  said  [lessor],  his  heirs  or 
assigns,  and  at  his  or  their  request  produce  to  him  or  them  the 
receipts  for  the  premiums  of  assurance,  (the  monies  arising 
firom  which  assurance  shaU  be  laid  out  under  the  superintend- 
ence of  the  surveyor  of  the  said  [lessor],  his  heirs  or  assigns^ 
in  rebuilding  or  reinstating  the  said  demised  premises);  Also,  —to  permit 
that  the  said  [lessee],  his  executors,  administrators,  or  assigns,  J^miog  tenant 
will,  in  the  last  year  of  the  said  term,  permit  and  suffer  the  said  to  enter  within 
[lessor],  his  heirs  or  assigns,  or  the  succeeding  tenant,  to  enter, 
in  the  proper  season,  upon  the  said  closes  hereby  demised,  for 
the  purpose  of  preparing  the  same,  or  any  part  thereof^  for  a 
crop,  or  of  spreading  manure  thereon,  or  doing  such  other  acts 
as  shall  be  necessary  or  proper^  according  to  the  usual  course  of 
husbandry,  in  order  that  the  said  [lessor],  his  hfirs  or  assigns, 
or  such  succeeding  tenant,  may  derive  the  fiill  benefit  and  ad- 
vantage of  the  said  land  as  from  the  expiration  of  the  said  term; 

VOL.  II.  c 
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^nottonse  Also^  that  the  said  [lessee],  his  executors^  administrators,  or 
othe^M*  Aan  assigns,  wiU  not,  during  the  said  term,  occupy,  use,  or  employ 
as  a  private  re-  ^jjg  ggj^  demised  premises,  or  any  part  thereof,  or  suflTer  the 

same  to  be  occupied,  used,  or  employed  for  any  other  purpose, 

or  in  any  other  manner,  than  as  and  for  the  residence  of  a  pri- 

^not  to  assign  vatc  family.     Also,  that  the  said  [lessee"],  his  executors,  admi- 

w'itSout license;  nistrators,  or  assigns,  will  not,  during  the  said  term,  assign, 

demise,  or  otherwise  dispose  of  or  part  with  the  possession  of 

the  said  demised  premises,  or  any  part  thereof,  or  do,  commit, 

or  suffer  any  act,  matter,  or  thing,  whereby  the  said  premises, 

or  any  part  thereof,  shall  or  may  be  assigned,   demised,   or 

otherwise  disposed  of,  or  the  possession  thereof  parted  with,  to 

any  person  or  persons,  for  the  whole  or  any  part  of  the  said 

term,  without  the  license  in  writing  of  the  said  [lessor],  his  heirs 

—to  yield  up     or  assigus,  first  obtained  for  every  (23)  such  purpose;  Also 

thrend  o^the     *^^^  *^®  *^^  [lessee],  his  executors,  administrators,  or  assigns, 

term.  ^nll,  at  the  expiration  or  other  sooner  determination  of  the  said 

term,  peaceably  and  quietly  yield  up  unto  the  said  [lessor],  his 
heirs  or  assigns,  the  said  demised  premises,  in  good  and  tenant- 
able  repair  and  condition,  together  with  the  said  fixtures  and 
ProTiso  ena-  fiimiture.  PROVIDED  NEVERTHELESS,  that  if  the  Said  [lessee], 
detefminT^eaM  ^^  cxecutors,  administrators,  or  assigns,  shall  be  desirous  of 
at  the  end  of  determining  this  demise  at  the  end  of  the  first  seven  or  fourteen 
or  fourteen  years  of  the  said  term,  and  of  such  desire  shall  give  to  the  said 
years.  [lessor],  his  heirs  or  assigns,  six  calendar  months'  previous  notice 

in  writing,  then  (the  rents  and  covenants  hereinbefore  reserved 

and  contained  being  paid,  observed,  and  performed)  this  demise 

Proviso  ena-      shall  determine  accordingly.     Provided  also,  that  it  shall  be 

rmove^s^cul-  lawful  for  the  said  [lessee],  his  executors,  administrators,   or 

tural  and  other   assigns,  at  any  time  or  from  time  to  time  during  the  said  term, 

erections.  -o     f  ^  ,  .  ,    .  . 

to  remove  and  convert  to  his  or  theur  own  use,  any  erections, 
fixtures,  or  additions  to  be  erected,  fixed,  or  made  by  and  at  lus 
or  their  costs,  upon  or  to  the  said  demised  premises,  for  the  pur- 
poses of  agriculture,  horticulture,  pleasure,  or  ornament  (24), 

(23)  See  4  Mann.  &  Ryl.  304,  n. 
Retnoval  of  or-       (24)  Structures  of  this  nature  cannot  be  removed  by  the  lessee,  without 
namental  express  stipulation.     See  Buckland  v.  BtOterfield,  (2  Brod.  &  Bingh.  54;  4 

B.  Moore,  440),  where  it  was  held  to  be  waste  in  the  lessee  for  years  of  te- 
nant for  life  to  remove  a  conservatory  erected  by  the  lessee  and  attached  to 
the  dwelling-house.  And  see  Avery  v.  Ckessfyriy  5  Nev.  &  M.  372 ;  Wam- 
honmgh  v.  Maton,  4  Adolph.  &  £.  884. 
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doing  as  little  injury  to  the  demised  premises  as  may  be^  and 
making  eood  such  injury  as  shall  unavoidably  be  done.     Pro-  Condition  of 
™.ALo,  «  if  r»,a  y»riy  «...  hib,  „,»,ed.  »  — ^ -. 
either  of  them^  or  any  part  thereof  respectively,  shall  be  in  ofreut, ornon- 
arrear  (25)  for  the  space  of  thirty  days  next  after  either  of  the  coveniuofci"*^*  ^ 
days  hereinbefore  appointed  for  payment  thereof,  or  if  default 
shall  be  made  in  the  observance  or  performance  of  any  of  the 
covenants  hereinbefore  contained  (26),  then,  in  either  case,  it 
shall  be  lawful  for  the  said  [lessor],  his  heirs  or  assigns,  to 
re-enter  into  the  said  demised  premises,  or  any  part  thereof  in 
the  name  of  the  whole,  and  to  repossess  and  enjoy  the  same  as 
in  his  or  their  former  estate,  and  upon  such  entry  the  said 
term  hereby  granted  shall  determine.     And  the  said  [lessor],  CoYenantbjr 
for  himself,  his  heirs,  executors,  administrators,  and  assigns,  e^*oym«ttL"  ** 
hereby  covenants  with  the  said   [lessee],  his  executors,   ad- 
ministrators, and  assigns,  that  it  shall  be  lawful  for  the  said 
[lessee],  his  executors,  administrators,  and  assigns,  (he  or  they 
paying  the  said  yearly  rents  hereby  reserved,  or  such  of  them 
as  shall  be  payable,  and  observing  and  performing  the  cove- 
nants hereinbefore  contained),  peaceably  and  quietly  to  hold 
and  enjoy  the  said  hereby  demised  premises  during  the  said 
term  of years,  without  any  eviction,  interruption,  or  de- 
nial from  or  by  the  said  [lessor],  or  any  person  or  persons  law- 
fully claiming  or  to  claim  through,  under,  or  in  trust  for  him. 
In  witness  &c. 

(25)  Under  a  power  to  lease,  reqidring  the  insertion  of  a  condition  of  Condition  of 
re-entiy  an  or  for  non-payment  of  the  rent  reserved,  the  tenant  may  be  in-  p- entry  in 
dulged  with  a  reasonable  period,  as  twenty-one  days.    {Smith  v.  Doe,  in  po^^ers. 
error,  2  Brod.  &  Bingh.  473;  6  B.  Moore,  332;  3  Bligh's  Pari.  R.  290: 

Doe  V.  fViUany  6  Bam.  &  Aid.  363). 

(26)  The  condition  of  re-entry  for  breach  of  any  of  the  covenants,  places   Condition  of 
the  leasee,  and  all  persons  deriving  title  under  him,  in  considerable  jeopar-  re-entry  for 
dy,  as  equity  will  not  relieve  against  a  re-entry  for  breach  of  some  cove-  ^^^^ 
nants,  e.  g.  to  repair  or  insure  ;  yet  such  a  condition  is  usual  even  in  build- 
ing and  improving  leases.    If  the  demised  premises  become  divided  in 

point  of  ownership,  the  title  of  each  proprietor  will  be  dependent  on  the 
performance  of  the  covenants  by  the  other  proprietors,  over  whom  he  can- 
not of  course  exercise  any  control.  As  to  alterations  by  the  tenant  in  the 
state  of  the  premises,  amounting  to  waste  or  not,  see  1  Nev.  &  Man.  11. 
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KElL  ci  ASEit 


No.  5. 

Release  by  a  Remamder-num  in  Fee  to  a  Tenant  for 
life. 

Date.  This  indenture,  made  the day  of y  in  the 

Partiei.  year  of  our  Lord ^  Between  [relessor]  of  the  one  part. 

Recitals  and  [releasee']  of  the  other  part.  Whereas,  by  yirtoe  of  in- 
— ofleMeand    dentores  of  lease  and  release,  bearing  date  respectively  the 

^^7.  crntT    *^*d days  of J  in  the  year ,  the  indenture 

log  tenaiicy       of  release  being  made  between  &e.  [names  (27)  of  parties  to 

mainder  in  fee.   the  release'],  and  of  a  common  recovery  suffered  in term 

in  the year  of  the  reign  of  his  late  majesty  Eang  Geoi^ 

the  Third,  pursuant  to  the  same  indenture  of  release,  the  said 
[relessee"]  is  now  seised  as  a  tenant  for  his  life  in  possession, 
without  impeachment  of  waste,  of  the  manor,  messuages,  fiirms, 
lands,  and  hereditaments  hereinafter  described,  with  the  im- 
— of  contnct  mediate  remainder  to  the  said  [relessor']  in  fee-simple.  And 
mLnder?  '*'  WHEREAS  the  said  [relessor']  has  contracted  with  the  said  [re- 
lessee"]  for  the  absolute  sale  to  *him  of  the  remainder  in  fee- 
simple  of  the  said  [relessor]  in  the  said  hereditaments  imme- 

Diflferent modes  (27)  Ab  a  general  rule,  it  is  better  to  omit  the  additions,  &c.,  of  the 
of  reciting  a  parties  to  recited  deeds,  as  tending  only  to  incumber  and  perplex  the  re- 
lease sod  re-  citaL  A  conveyance  by  lease  and  release  is  fineqnently  recited  afler  this 
lease.  £uhion : — **  Whbrkas,  by  indentures  of  lease  and  release,  the  indenture  of 

release  being  made  between  &c.,  after  rbcttiko  that  &c.  It  is  wit- 
HESSED  that,"  &c.  This,  however,  is  a  very  inaccurate  and  slovenly  form 
of  recital.  The  lease  does  not  so  recite  or  witness^  &c.  If  it  be  necessaiy 
to  set  out  the  recitals  of  the  release,  one  or  other  of  the  following  methods 
should  be  adopted : — **  Whereas,  by  an  indenture  of  [appointment  and] 
release,  bearing  date  &c.,  made  &c.,  and  founded  [as  to  the  release]  upon 

an  indenture  of  lease  bearing  date  tlie day  of  the  same  month,  after 

RBornro  &c.  It  is  witnksbed,"  &c.,  or,  **  Whereas,  by  indentures  of 
lease  and  release,  bearing  date  respectively  &c.,  the  indenture  of  release 
being  made  &c.  (which  indenture  of  release  contains  recitals  shewing  that 
&c.),  the  hereditaments  hereinafler  described  were  conveyed"  &c. 
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diately  expectant  on  the  estate  for  life  of  the  said  [relessee],  in 
the  said  manor^  messuages,  farms,  lands,  and  hereditaments, 

at  the  price  of  £ .     Now  this  indenture  witnesseth.  Testatum. 

that,  in  pursuance  of  the  said  contract,  and  in  consideration  of  Connderation. 

the  sum  of  £ of  lawful  British  money  paid  by  the  said 

[rcfewee]  to  the  said  [relessor],  at  or  before  the  execution  of 
these  presents,  the.  receipt  of  which  sum  the  said  [relessor] 
acknowledges,  and  from  the  same  and  every  part  thereof  re- 
leases and  discharges  (28)  the  said  [relessee],  his  heirs,  exe- 
cutors, administrators,  and  assigns,   The  said  [relessor']  Hath  OpenUYo 
bargained,  sold,  released,  and  confirmed.  And  by  these  presents  ^^  "* 
Doth  bargain,   sell,  release,   and  confirm  unto  the  said  [re- 
lessee]  (29),  All  [j>arcels],  T(^ether  with  all  the  rights,  mem-  Parcels. 
bers,  and  appurtenances  thereunto  belonging;     And  also  all  "All  estate" 
the  estate,  right,  title,  and  interest  of  the  said  [relessor]  in  or     ^^^' 
to  the  said  hereditaments  and  premises  and  every  part  thereof 
in  remainder  expectant  as  aforesaid;  And  also  all  deeds,  mu- 
niments, and  evidences  of  title  in  his  custody  or  power  relating 
thereto:  To  have  and  to  hold  the  said  hereditaments  and  Habendum. 
premises  hereby  released,  or  intended  so  to  be,  unto  the  said 
[relessee],  his  heirs  and  assigns  for  ever,  To  the  intent  that  the 
estate  for  life  of  the  said  [relessee]  may  merge  in  the  imme- 
diate remainder  in  fee,  and  that  the  said  [relessee]  may  be 
seised  of  the  fee>simple  in  possession.     And  the  said  [relessor],  Coyenants  by 
for  himself,  his  heirs,  executors,  and  administrators,  hereby  '•*'^'' 
covenants  with  the  said  [relessee],  his  heirs  and  assigns,  that, 
notwithstanding  any  act,  matter,  or  thing  done  or  permitted  by 
the  said  [relessor]  to  the  contrary,  he  is  now  seised  of,  or  well  —that  he  is 
entitled  to,  the  inheritance  in  fee-simple  in  remainder  expectant  '^'^* 

(28)  This  release  in  the  body  of  the  deed  estops  the  vendor  at  law  from   Receipt  for 
saying  that  the  purchase-money  is  unpaid,  (1  Taunt.  141;  1  B.  &  C.  304);   consideration, 
but  a  receipt  for  the  purchase-money  is  always  indorsed  upon  the  deed, 

and  until  that  receipt  is  signed,  the  presumption  of  equity  is,  that  the 
money  remains  unpaid ;  and  it  is  apprehended,  that,  notwithstanding  the 
signing  of  the  receipt,  a  subsequent  purchaser,  with  actual  notice  of  non- 
payment, would  be  affected  by  the  vendor's  equitable  lien.  (See  White  v. 
Wakefieldy  7  Sim.  401).  Where,  however,  payment  of  the  money  is  re- 
cited as  an  antecedent  fact,  it  is  not  the  practice  to  indorse  a  receipt ;  its 
absence,  therefore,  does  not  impeach  the  credit  due  to  the  recital. 

(29)  The  relessee  being  ahready  in  possession  as  tenant  for  life,  is,  of  Release  to 
course,  capable  of  accepting  a  release  by  way  of  enlaigement  of  his  estatet  tenant  for  life, 
so  that  a  lease  for  a  year  would  be  supererogatory. 
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[part  I. 


-—for  quiet  en- 
joyment; 


— for  freedom 
from  incum- 
brances; 


as  aforesaid^  of  the  said  hereditaments  and  premises^  with 
—and  iiaii  right  their  appurtenances^  and  has  in  himself  good  right  by  these 
to  convey;  presents  to  release  or  assure  the  same  hereditaments  and  pre- 
mises unto  the  said  [relessee],  his  heirs  and  assigns,  in  manner 
aforesaid;  And  also  that  the  said  hereditaments  and  premises, 
and  the  rents,  issues,  and  profits  thereof,  shall  or  may  be 
peaceably  and  quietly  held,  received,  and  enjoyed  accordingly, 
without  any  eviction  or  interruption  from  or  by  the  said  [rc- 
lessor],  or  any  person  or  persons  rightfully  claiming  through, 
under,  or  in  trust  for  him;  Free  and  clear,  or  by  the  said  [rc- 
lessor],  his  heirs,  executors,  or  administrators,  effectually  kept 
indemnified  from  or  against  all  other  estates,  rights,  titles, 
charges,  and  incumbrances,  created  or  occasioned  by  the  said 
[relessor],  or  any  person  or  persons  claiming  through,  under, 
or  in  trust  for  him,  or  by  his  act,  default,  privity,  or  procure- 
ment; And,  lastly,  that  the  said  [relessor],  and  every  person 
rightfully  claiming  through,  under,  or  in  trust  for  him,  will,  at 
any  time  or  times,  at  the  request  and  costs  of  the  said  [reles- 
see],  his  heirs  or  assigns,  do  and  execute  every  such  act,  deed, 
conveyance,  or  assurance  for  more  effectually  releasing,  con- 
firming, or  otherwise  assuring  the  said  hereditaments  and  pre- 
mises, with  the  appurtenances,  in  manner  aforesaid,  as  by  the 
said  [relessee']  y  his  heirs  or  assigns,  or  his  or  their  counsel  in 
the  law,  shall  be  reasonably  advised  and  required,  and  as  shall 
be  tendered  to  be  done  or  executed.     In  witness  &c. 


—and  for  far- 
ther assurance. 


Receipt  far  Purchase-Money  to  be  indorsed. 

Received  on  the  day  of  the  date  of  the  within-written  inden- 
ture, from  the  within-named  [rekssee],  the  sum  of  £ 

sterling  money,   being  the  consideration  expressed  in  the 
same  indenture  to  be  paid  by  him  to  me  the  within-named 

[Si^^nature  of  Relessor] . 


Witness  to  the  payment  mentioned  in  the  above 
receipt,  and  to  the  signing  thereof, 

[Signatures  of  Witnesses']. 
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No.  6. 

Release   by  a  Reversioner  in  Fee  to  a  Tenant  for 
Years. 

This  INDENTUaE,  made  the day  of ,  in  the  Parties. 

year  of  our  Lord ,  Between  [rekssor'],  of  &c.,  of  the  one  Testatum. 

part,  and  [relessee'],   of  &e.,  of  the  other  part,  Witnesseth,  Consideration. 

that,  in  consideration  of  the  sum  of  £ of  lawful  British 

money  paid  by  the  said  [relessee']  to  the  said  [relessor"],  on  the 
execution  of  these  presents,  in  full  for  the  absolute  purchase  of 
the  fee-simple  in  possession,  free  from  incumbrances,  (except 
such  as  are  hereinafter  excepted),  of  the  hereditaments  herein- 
after described,  the  receipt  of  which  sum  the  said  [relessor'] 
hereby  acknowledges,  and  from  the  same  sum  hereby  acquits 
the  said  [relessee],  his  heirs,  executors,  administrators,  and  as- 
signs; The  said  [relessor]  Hath  granted,  bargained,  sold,  re-  Operative 
leased,  and  confirmed,  and  by  these  presents  Doth  grant,  bar-  ''^'^• 
gain,  sell,  release,  and  confirm  unto  the  said  [relessee],  and  his 
heirs,  (in  his  actual  possession  (30)  now  being  by  virtue  of  a  de-  **  Actual  pos- 
mise  made  to  him  by  the  said  [relessor],  by  indenture  bearing  ^*J^°" 

(90)  If  the  relessee  be  in  possession  under  a  common  law  lease,  per-   Operation  of 
fected  by  entry,  then,  the  release  being  likewise  a  common  law  assurance,  release  the 
the  fee  will  pass  by  the  common  law  exclusively.    But,  if  the  relessee  be  "f"*'  whether 
in  possession  under  a  lease  for  a  year  or  for  a  term  of  years,  created  by  an  by  the  common 
instrument  operating  by  way  of  bargain  and  sale,  then  the  conveyance  will  law  or  under 
owe  its  inception  to  the  Statute  of  Uses ;  but  still,  under  the  release,  the  ^     •tatute. 
relessee  will  be  finally  in  at  the  common  law.    The  precedent  in  the  text 
is  adapted  to  either  case.    But,  whether  the  lessee  be  in  by  the  common 
law,  or  under  the  Statute  of  Uses,  if  the  release  be  to  the  use  of  any  other 
person  than  the  relessee,  the  release  will  operate  under  the  Statute  of  Uses, 
(iride  post,  n.  31),  and  the  freehold  will  be  executed  in  the  cestui  que  use 
of  the  release  under  the  statute;  and,  in  pleading  such  a  deed,  no  profert  in 
curiam  is  necessary,  inasmuch  as  the  deed  belongs  by  virtue  of  the  release 
to  the  relessee,  and  does  not  pass  on  with  the  land  to  the  cestui  que  use. 
A  fortiori  no  profert  in  curiam  is  necessary  where  the  deed  operates  with- 
out transmutation  of  possession,  as  in  the  case  of  an  iiidentQre  of  bai^ain 
and  sale,  a  covenant  to  stand  seised,  &c.;  the  legal  right  to  the  custody  of 
the  instrument  being  in  the  baigainor,  covenantor,  &c.;  although,  by  the 
operation  of  the  statute,  he  has  ceased,  even  at  law,  to  have  any  interest  in 
the  land. 
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date  the 


day  of 


in  the  year 


[PAftT  I. 
for  a  term  of 


Parcels. 


twenty-one  years  from  the  day  of  the  date  of  the  same  inden- 
ture^ and  by  force  of  an  entry  made  by  the  said  Irele^iee], 
pnrsoant  to  the  same  indenture)^  [or,  in  his  actual  possession 
now  beings  by  virtue  of  a  bargain  and  sale  made  to  him  by  the 
said  [relessor],  by  indenture  dated  the  day  next  before  the  day 
of  the  date  of  these  presents^  for  one  year  computed  from  the 
day  next  before  the  day  of  the  date  of  the  said  indenture^  and 
by  force  of  the  statute  made  for  transferring  uses  into  posses- 
sion,] All  &c.  [jiarcels],  Together  with  all  the  rights,  members^ 
and  appurtenances  thereunto  belonging,  or  usually  held  or  en- 
All  estate,  &C.    joyed  therewith;  And  all  the  estate,  interest,  right,  title,  claim, 

and  demand  of  the  said  [relessor],  in,  to,  or  upon  the  said  here- 
All  deeds,  &e.    ditaments  and  premises  or  any  part  thereof;  And  aU  deeds  and 

writings  relating  to  the  title  of  the  said  Irelessor"]  to  the  said 
hereditaments  and  premises,  or  any  part  thereof,  either  alone 
or  together  with  any  other  hereditaments  of  less  value  now  in 
his  custody,  or  which  he  can  procure  without  suit:  To  hayb 
AND  TO  HOLD  the  Said  hereditaments  and  premises  hereby  re- 
leased, or  intended  so  to  be,  with  their  appurtenances,  unto  the 
—40  lelessee  in  said  [rekssee]  and  his  heirs.  To  the  use  (31)  of  the  said  [reles- 

see],  his  heirs  and  assigns.  And  the  said  [relessor],  for  him- 
self, his  heirs,  executors,  and  administrators,  hereby  covenants 
with  the  said  [relessee],  his  heirs  and  assigns,  that,  notwith- 
standing any  act,  matter,  or  thing  done  or  permitted  by  the 
said  [relessor]  or  his  ancestors  or  devisors  (32),  or  any  of  them, 
to  the  contrary,  (except  as  hereinafter  is  mentioned),  the 
said  [relessor]  is  now  absolutely  seised  of  the  inheritance  in 
fee-simple  in  possession  in  the  said  hereditaments  and  premises 
hereby  released,  or  intended  so  to  be,  with  their  appurte- 


Habbndum, 


fee. 

Corenants 
—lor  seisin; 


EflTect  of  limit- 
ing the  use  to 
the  relessee; 

— to  a  stranger. 


Scope  of  a  ven- 
dor's cove- 
nants, when 
the  title  is  de- 
rived under 
wills  and  de- 
scents. 


(31)  It  is  not  necessary  to  limit  the  use  to  the  purchaser.  The  nature 
of  the  transaction  r^uts  tlie  resulting  use.  The  eflfect  of  limiting  the  use 
to  the  relessee  is  merely  negative ;  he  is  still  in  at  the  common  law.  But, 
if  the  use  were  limited  to  a  stranger,  it  would  then  have  the  positiye  effect 
of  transferring  the  possession  by  force  of  the  statute.  Vide  ante.  Illus- 
trations, II. 

(32)  The  vendor  is  supposed  to  have  derived  the  estate  under  wills  and 
descents.  In  such  cases  the  purchaser  is  entitled  to  covenants  extending  to 
the  acts  of  the  persons  from  or  through  whom  the  title  is  so  derived;  but  a 
particular  allusion  in  the  covenants  to  the  devisors  or  ancestors  is  better 
avoided,  when  they  would  not  otherwise  appear  upon  the  deed ;  for  a  laige 
proportion  of  the  requisitions  and  objections  made  upon  sales  results  from 
indiscreet  references  to  the  prior  title. 
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nances;  And  also^  that^  notwithstanding  any  such  act^  matterj  _for  right  to 
or  thing  as  aforesaid^  (except  as  aforesaid)^  the  said  [relessor]  eonTey; 
has  good  rights  by  these  presents,  to  release  or  otherwise  assure 
the  said  hereditaments  and  premises  unto  and  to  the  use  of  the 
said  [relegsee]  and  his  heirs,  in  manner  aforesaid;  And  also  —for quieten- 
that  it  shall  be  lawful  for  the  said  [relessee],  his  heirs  and  as-  joyment; 
signs^  at  all  times  hereafter,  peaceably  and  quietly  to  hold  and 
enjoy,  and  to  take  the  rents  and  profits  of  the  said  heredita- 
ments and  premises,  without  any  eviction,  interruption,  or  de- 
nial firom  or  by  the  said  [releasor] ,  or  any  person  or  persons 
rightfully  claiming  through  or  in  trust  for  him,  or  through  his 
ancestors  or  devisors,  or  any  of  them,  (except  the  respective 
persons  whose  estates  and  interests  are  hereinafter  excepted,  in 
respect  only  of  the  same  estates  or  interests).  Free  and  clear,  _ibr  freedom 
or  by  the  said  [releMor],  his  heirs,  executors,  or  administrators,  ^"^™  incum- 
kept  indemnified  against  aU  former  or  other  estates,  rights, 
titles,  charges,  and  incumbrances  created  or  occasioned  by  the 
said  \rele98or],  or  his  ancestors  or  devisors,  or  any  of  them,  or 
any  person  or  persons  claiming  through  or  in  trust  for  him,  or 
through  them  or  any  of  them,  or  by  his,  their,  or  any  of  their 
act,  default,  privity,  or  procurement,  (except  the  said  indenture  —^xceptioii  of 
of  demise,  or  except  a  lease  of  the  said  close  hereinbefore  men-  in«o«nbi»nce8i 

tioned  to  be  called ,  granted  by  [lessor] ,  deceased,  the 

fiither  of  the  said  [relessor],  by  indenture,  dated  the day 

of y  in  the  year ^  to  [lessee],  his  executors,  admimstra- 

tors,  and  assigns,  for  a  term  of  twenty-one  years  firom  Lady-day 

then  last  past,  at  the  yearly  rent  of  £ ;  And  except  &c. 

[other  tncwnbrances]) ;  And  further,  that  the  said  [relessor],  —for  further 
and  every  person  rightfully  claiming  through  or  in  trust  for  ••«»«"»• 
him,  or  through  his  ancestors  or  devisors,  or  any  of  them,  (ex- 
cept the  respective  persons  whose  estate?  or  interests  are  here- 
inbefore excepted  in  respect  only  of  such  estates  or  interests), 
will,  at  the  request  and  costs  of  the  said  [relessee],  his  heirs  or 
assigns,  make,  do,  and  execute  such  conveyances  and  assur- 
ances, by  deed  or  by  matter  of  record  or  otherwise,  for  more 
effectually  assuring  the  said  hereditaments  and  premises,  or 
any  i>art  thereof,  to  the  use  and  in  manner  aforesaid,  or  to  any 
other  uses  or  in  any  other  manner,  as  by  the  said  [relessee],  his 
heirs  or  assigns,  or  his  or  their  counsel  in  the  law,  shall  be  rea- 
sonably advised  and  required,  and  as  shaU  be  tendered  to  be 
made,  done,  or  executed.    In  witness  &c. 
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[part  I. 


SURRENDER. 


No.  7. 


Parties. 

Recitals 

—of  lease  for 
life. 


Testatum. 

Consideration. 


Surrender  by  a  Tenant  for  Life  to  the  Reversioner 
in  Fee, 

This  indenture,  made  the day  of ,  in  the 

year ,  Between  [surrenderor'],  of  &c.,  of  the  one  part,  and 

[mrrenderee'],  of  &c.,  of  the  other  part.  Whereas,  by  an  in- 
denture of  feoffment,  duly  perfected  by  livery  of  seisin,  bearing 

date  the day  of ,  in  the  year ,  and  made  between 

the  said  [surrenderee"],  of  the  one  part,  and  the  said  [surren* 
deror],  of  the  other  part,  the  said  [surrenderee]  leased  unto  the 
said  [surrenderor]  the  hereditaments  hereinafter  described, 
with  their  appurtenances.  To  hold  unto  the  said  [surrenderor] 
and  his  assigns  for  the  term  of  his  natural  life.  Now  this  in- 
denture  WITNESSETH,  that,  in  consideration  of  the  sum  of 

£ paid  to  the  said  [surrenderor],  by  the  said  [surrenderee], 

on  the  execution  of  these  presents,  the  receipt  whereof,  as  in 
full  for  the  purchase  of  the  estate  for  life  of  the  said  [surren- 
deror] in  the  hereditaments  hereinafter  described,  he  hereby 
acknowledges.  The  said  [surrenderor]  Hath  surrendered  and 
yielded  up,  and  by  these  presents  Doth  surrender  and  yield  up 
unto  the  said  [surrenderee],  All  [parcels].  Together  with  all  the 
rights,  members,  and  appurtenances  thereunto  belonging  or 
All  estate,  &c    appertaining;  And  all  the  estate,  right,  title,  possession,  claim, 

and  demand  of  the  said  [surrenderor],  in,  to,  out  of,  or  upon 
the  said  hereditaments  and  premises,  with  their  appurtenances. 
To  THE  INTENT  (33)  that  the  estate  for  life  of  the  said  [surren- 
deror] in  the  said  hereditaments  and  premises  may  merge  in 


OperatiYe 
words. 

Parcels. 


Intent  of  sur- 
render. 


Words  of  limit-       (33)  As  a  surrender  destroys  the  estate  upon  which  it  operates,  words  of 
ation,  and  ha-     limitation,  and  consequently  an  habendum,  would  be  out  of  place.    So  in 

a  release,  operating  by  way  of  extinguishment  and  not  of  enlargement,  the 
habendum  clause  is  properly  omitted,  and  a  clause  declaratory  of  the  in- 
tent of  the  instrument  may  be  substituted. 


informal  in  a 
surrender. 
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the  immediate  reversion  in  fee-simple  now  vested  in  the  said 
[surrenderee],  and  be  thereby  extinguished.    And  the  said  CovenaDtsby 
[surrenderor']  y  for  himself^  his  heirs^  executors^  and  administra-  """*°  ^^^' 
tors,  hereby  covenants  with  the  said  [surrenderee],  his  heirs  and  —that  be  baa 
assigns^  that  the  said  [surrenderor]  has  not^  at  any  time  or  bered; 
times  heretofore^  done  or  permitted  any  act^  matter^  or  things 
by  which  or  by  means  of  which  the  said  hereditaments  and  pre- 
mises hereby  surrendered,  or  intended  so  to  be,  or  any  part 
thereof,  with  their  appurtenances,  are,  is,  shall,  or  may  be 
aliened,  incumbered,  or  prejudicially  affected;  And  also  that  — forfurtber 
the  said  [surrenderor],  and  every  person  rightfully  claiming  or  "*'""°*^®' 
to  claim  any  estate,  right,  title,  or  interest  at  law  or  in  equity, 
through,  under,  or  in  trust  for  him,  will,  at  any  time  or  times, 
at  the  request  and  at  the  costs  of  the  said  [surrenderee],  his 
heirs  or  assigns,  do  and  execute  every  such  act,  deed,  surren- 
der, or  assurance,  for  more  effectually  surrendering,  confirm- 
ing, or  otherwise  assuring  the  said  estate  for  life  in  the  said 
hereditaments  and  premises  unto  the  said  [surrenderee],  his 
heirs  or  assigns,  or  according  to  his  or  their  direction,  as  by  the 
said  [surrenderee],  his  heirs  or  assigns,  or  his  or  their  counsel 
in  the  law^  shall  be  reasonably  advised  or  required,  and  as  shall 
be  tendered  to  be  done  or  executed.     In  witness  &c. 


No.  8. 

Surrender  by  a  Termor  for  Years  to  a  Reversioner 
in  Fee, 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [surrenderor],  of  &c.,  of  the  Parties. 

first  part;  [UUe  oumer  of  the  fee,  as  a  directing  party],  of  &c.,  of 
the  second  part;  and  [surrenderee],  of  &c.,  of  the  third  part. 
Whereas,  by  an  indenture  of  demise  and  mortgage  bearing  Recitals 

date  the day  of ,  in  the  year ,  and  made  between  J^y^^'!^**® 

the  said  [late  owner]  of  the  one  part,  and  the  said  [surrenderor] 
of  the  other  part,  the  said  [UUe  oumer],  in  consideration  of  the 

sum  of  £ paid  to  him  by  the  said  [surrenderor],  did  demise 

unto  the  said  [surrenderor],  (amongst  other  hereditaments).  All 
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[parcels],  (of  which  hereditaments  and  premises  the  said  [late 
owner]  was  then  seised  in  fee-simple)^  with  their  appurte- 
nances^ To  hold  unto  the  said  [surrenderw],  his  executors^  ad- 
ministratorSj  and  assigns^  for  the  term  of  500  years^  to  be  com- 
puted from  the  day  of  the  date  of  the  said  indenture^  subject  to 
a  proviso  for  redemption,  on  payment  by  the  said  [late  owner], 
his  heirs,  executors,  administrators,  or  assigns,  unto  the  said 
[surrenderor],  his  executors,  administrators,  or  assigns,  of  the 

sum  of  £ ,  with  interest  for  the  same  after  the  rate  of  £5 

per  cent,  per  annum,  on  the day  of then  next,  but 

— of  contract  in  which  payment  default  was  made.  And  whereas  the  said 
fee;    *  *^     e     ^f^  owner]  lately  contracted  with  the  said  [surrenderee]  for 

the  sale  to  him  of  the  said  messuage,  lands,  hereditaments,  and 

^of  convey-      premises  free  from  incumbrances,  at  the  price  of  £ .    And 

chiaertouS"'  WHEREAS,  in  pursuaucc  of  the  said  contract,  by  indentures  of 
nies  to  prcYont  Jease  and  release,  the  indenture  of  lease  dated  the  day  next 
•"--  before  the  day  of  the  date  of  these  presents,  and  the  indenture 

of  release  of  even  date  with  and  executed  immediately  before 
the  execution  of  these  presents,  and  made  between  the  said 
[late  oumer],  of  the  first  part,  the  said  [stirrenderee],  of  the 
second  part,  and  [trustee  to  prevent  dower],  of  the  third  part, 
the  said  messuage,  lands,  hereditaments,  and  premises,  have,  in 

consideration  of  the  sum  of  £ ,  paid  by  the  said  [surren- 

deree]  to  the  said  [late  oumer],  been  assured  and  limited  by  the 
said  [late  oumer],  To  such  uses  as  the  said  [^surrenderee]  shall 
by  deed  appoint,  and  in  default  of  appointment.  To  the  use  of 
the  said  [surrenderee]  and  his  assigns  during  his  life,  vdthout 
impeachment  of  waste,  with  remainder.  To  the  use  of  the  said 
[trustee],  his  executors  and  administrators,  during  the  life  of 
the  said  [surrenderee].  In  trust  for  the  said  [surrenderee]  and 
his  assigns,  with  remainder  to  the  use  of  the  said  [surrenderee], 
—that  the         his  heirs  and  assigns.    And  whereas  the  said  sum  of  £ is 

ii  duTfiiif in-  ®^^  ^^®  ^  *^®  ^^^  [surrenderor]  upon  the  security  of  the  said 
terestpaidup;    recited  indenture  of  demise  and  mortgage,  but  all  interest  for 

the  same  has  been  paid  to  him  by  the  said  [late  oumer],  up  to 

the  day  of  the  date  of  these  presents,  as  the  said  [surrenderor] 

—of  agreement  hereby  acknowledges.    And  whereas,  upon  treaty  for  the  said 

^^•irromdl?^  purchase,  it  was  agreed  that  the  said  sum  of  £ should  be 

paid  off  out  of  the  said  purchase-money,  and  that  the  said  term 
Test  ATOM.  of  600  years  should  be  thereupon  surrendered.  Now  this  in- 
Consideraaon.    DENTURE   WITNESSETH,   that,   in  Consideration  of  the  sum  of 


PART  I.]  THE    COMMON    LAW.  29 

£ of  lawful  British  money,  paid  by  the  said  \late  owner] 

out  of  the  said  purchase-money  to  the  said  [surrendertyr]  on  the 
execution  of  these  presents,  in  full  satisfaction  of  all  monies 
now  due  to  the  said  [surrenderor]  on  the  security  of  the  said 
recited  indenture  of  demise  and  mortgage,  the  receipt  of  which 
sum  the  said  [surrenderor]  hereby  acknowledges,  and  from  the 
same  sum  and  every  part  thereof  hereby  releases  and  for  ever 
discharges  as  well  the  said  [late  owner]  as  the  said  [surren- 
deree] ^  and  their  respective  heirs,  executors,  administrators,  and 
assigns.  The  said  [surrenderor],  at  the  request  and  by  the  di- 
rection of  the  said  [late  oumer],  Hath  surrendered  and  yielded  Operative 
up.  And  by  these  presents  Doth  surrender  and  yield  up,  unto  ^^^^ 
the  said  [surrenderee]  (34),  All  the  said  messuage,  lands,  here- 
ditaments, and  premises  hereinbefore  described;  And  all  such 
other  (if  any)  of  the  hereditaments  comprised  in  the  said  recited 
indenture  of  demise  and  mortgage  as  are  also  comprised  in  the 
said  recited  indenture  of  release  of  even  date  herewith.  Together 
with  the  rights,  members,  and  appurtenances  thereunto  belong- 
ing; And  also  all  the  estate,  right,  title,  term,  interest,  claim.  All  eatate,  &g. 
and  demand  whatsoever,  of  the  said  [surrenderor],  in,  to,  out 
of,  or  upon  the  said  hereditaments  and  premises,  with  their  ap- 
purtenances. To  THE  INTENT  (35),  that,  by  virtue  of  these  pre-  Intent  of  sur- 
sents,  the  residue  now  unexpired  of  the  said  term  of  500  years,  "°  ^^' 
created  by  the  said  recited  indenture  of  demise  and  mortgage, 
may  merge  in  the  immediate  reversion  in  fee-simple  of  the  said 
hereditaments  and  premises  now  vested  in  the  said  [surrenn 
deree],  and  be  thereby  extinguished.    And  the  said  [surrenderor],  Covenant  by 
for  himself,  his  heirs,  executors,  and  administrators,  hereby  co-  ^jj^he  ^i[^  not 
venants  with  the  said  [surrenderee],  his  heirs  and  assigns,  that  incumbered. 

(34)  Ante,  n.  33. 

(36)  The  interposition  of  an  estate,  either  for  life,  in  tail,  or  for  years.  Merger  of  term 
will,  during  its  continuance,  prevent  the  merger  of  the  term ;  but  although   P^c'cnted  by  a 
the  instrument  could  not,  under  such  circumstances,  take  effect  as  a  sur-  ^^^^ 
render,  yet  it  would  be  operative  as  an  assignment.    It  is  commonly  consi- 
dered hazardous  to  surrender  a  term  where  there  is  reason  to  suspect  mesne 
incumbrances.    But  although  the  cautious  practitioner  will  assign  the  term 
to  a  trustee,  yet,  as  no  incumbrancer,  unarmed  with  the  legal  estate,  could 
prevail  against  a  bond  fide  purchaser  without  notice,  (vide  ante.  Vol.  1, 
Chap,  iii.),  and  as  the  necessary  consequence  of  the  existence  of  a  mesne 
l^^al  estate  (though  not  of  a  mesne  legal  lien  only,  as  a  judgment)  would 
be  the  preservation  of  the  term,  it  should  seem  that  the  danger  has  been 
somewhat  overrated. 
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the  said  [mrrenderor]  has  not^  at  any  time  heretofore,  made^ 
done,  or  permitted  any  act,  matter,  or  thing,  by  which,  or  by 
means  of  which,  the  said  hereditaments  and  premises  hereby 
surrendered,  or  intended  so  to  be,  or  any  part  thereof,  are,  is, 
shall,  or  may  be  impeached,  charged,  incumbered,  or  prejudi- 
cially affected.     In  witness  &c. 


No.  9. 


Parties. 


Recitals 
— of  marriage 
settlement  by 
lease  and  re- 
lease, and  reco- 
Yery,  creating  a 
term  of  1,000 
years  for  raising 
portions; 


— death  of  one 
of  the  trustees 
of  the  term ; 

— death  of  sor- 
▼iving  trustee 
— his  will  and 
probate; 


Surrender  by  a  Termor  for  Years  to  a  Reversioner 
for  Years, 

This  indenture,  made  the  day  of ,  in  the 

year  of  our  Lord ,  Between  [surrenderor']^  of&c,  of  the 

first  part;  [owner  of  the  fee],  of  &c.,  of  the  second  part;  and 
[surrendereelj  of  fee,  of  the  third  part.  Whereas,  by  inden- 
tures of  lease  and  release,  bearing  date  respectively  the 

and days  of ,  in  the  year ,  the  indenture  of  re- 
lease being  made  between  [names  of  parties'] ,  and  being  a  set- 
tlement in  contemplation  of  the  marriage  afterwards  solemnized 
between  the  said  [intended  husband^  party  to  the  release],  with 
the  said  [intended  wife,  party  to  the  release],  and  by  a  common 

recovery  suflFered  by  the  [husband]  in term,  in  the 

year  of  the  reign  of  King  George  the  Third,  pursuant  to  the 
said  indenture  of  release,  All  [parcels],  with  their  appurte- 
nances, were  limited,  from  and  after  the  solemnization  of  the 
said  marriage,  and  from  and  after  certain  uses  which  have  de- 
termined, To  the  use  of  the  said  [trustees  of  term,  parties  to 
the  release],  their  executors,  administrators,  and  assigns,  for 
the  term  of  1,000  years,  upon  certain  trusts  for  raising  portions 
and  maintenance  for  the  younger  cluldren  of  the  said  mwriage, 
with  divers  ulterior  limitations.     And  whereas  the  said  [one 

of  the  trustees  of  the  term]  died  on  the day  of ,  in 

the  year ,  leaving  the  said  [t?ie  other  trustee],  his  co-trustee 

surviving  him.    And  whereas  the  said  [t?^  surviving  trustee] 

died  on  the day  of ,  in  the  year ,  having  made 

and  published  his  last  will  and  testament  in  writing,  bearing 
date  the day  of ,  in  the  year ,  and  thereby  ap- 
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pointed  the  said  [mtrrenderor]  to  be  sole  executor  thereof,  who 

proved  the  same  on  the day  of ,  in  the  year ,  in 

the  Prerogative  Court  of  the  Archbishop  of  Canterbury.     And  —that  the 
WHEREAS  the  trusts  of  the  said  term  of  1,000  years  did  not  aiisVcw-  were 
arise,  inasmuch  as  there  was  no  younger  child  of  the  said  mar-  utisfied]; 
riage,  {or,  as  the  case  may  be,  the  portions  and  maintenance 
raisable  under  the  trusts  of  the  said  term  have  been  long 
since  fully  satisfied,  without  resorting  to  an  execution  of  such 
trusts).     And  whereas,   by  virtue  of  mesne  assurances  and  — ofthedevo- 
other  acts,  and  ultimately  (36)  of  the  last  will  and  testament  fee  upon  the 

of  [a  mesne  owner  of  tl^e  fee],  bearing  date  the  day  of  present  owner; 

,  in  the  year ,  and  proved  on  the day  of , 

in  the  year  ,  in  the  Consistory  Court  of  the  Bishop   of 

,   the  fee-simple   in  reversion  immediately  expectant   on 

the  said  term  of  1,000  years  in  the  said  hereditaments  became 

vested  in  the  said  [oumer  of  the  fee"].    And  whereas,  by  in-  —of  deed  and 

denture  bearing  date  the day  of ,  in  the  year ,  te°rm*ofVoo  * 

and  made  between  the  said  [otvner  in  fee^  and  [ivife  of  oumer  yeantoamort- 

V     J  I.    f      *^  gagee;  and  the 

in  fee'],  his  wife,  of  the  first  part,  [surrenderee]  of  the  second  fee  to  uses  to 
part,  and  [trustee  to  prevent  dower]  of  the  third  part,  and  by  a  f  "^vouJ^oT  Ae 

fine  levied  by  the  said  [oumer  in  fee  and  wife]  in term,  in  present  owner; 

the year  of  the  reign  of  King  George  the  Fourth,  pursuant 

to  the  same  indenture,  the  fee-simple  in  reversion  expectant  as 
aforesaid  in  the  said  hereditaments  was  limited  To  the  use 


(96)  The  practice  is  to  recite  the  instrument  creating  the  term,  and    Modes  of  recit- 
then,  instead  of  deducing  the  title,  step  hy  step,  through  the  intermediate   ing  the  creation 

^  X  -x     u  _xi       -Li.  X    V       --x        "r  *         J     !*•      A  1       r      *n<*  deducuon 

stages,  to  recite  shortly,  that,  by  Yirtue  of  mesne  acts,  and  ultimately  of  a   ^f  ^^]gg  ^q 

particular  instrument,  the  term  became  vested  in  A. ;  and  that,  by  virtue  terms, 
of  other  mesne  acts,  &c.,  the  reversion  in  fee  became  vested  in  B.,  or 
became  limited  to  certain  uses.  When  it  happens,  as  in  the  text,  that  a 
second  term  is  created  by  a  subsequent  owner,  the  fee  should,  by  the  same 
process,  be  brought  down,  first  to  such  owners,  and  then,  after  shewing 
the  creation  of  the  term,  to  the  present  owner.  If  the  terms  to  be  dealt 
with  are  numerous,  or  the  title  relating  to  them  is  complex,  a  yet  mor^ 
succinct  method  may  be  adopted.  Thus,  where  several  terms  are  assigned 
or  surrendered  by  a  separate  deed,  upon  a  purchase  of  the  fee,  the  deed 
may  begin  by  reciting  the  conveyance  of  even  date  to  the  purchaser,  set- 
ting forth  the  parcels,  and  may  then  recite  that  the  lands  are  subject  (as 
to  all  or  part,  as  the  case  may  be)  to  the  residue  of  a  term  of  500  years, 
which  was  created  by  an  indenture,  dated  &c.,  and  which,  by  virtue  of 
divers  mesne  acts^  and  ultimately  &c.,  became  vested  &c.,  also  to  another 
term  of  1,000  years,  created  by  8cc. 
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—of  the  devo- 
lution of  the 
term  of  500 
yean  upon  the 
surrenderee,  as 
trustee  for  the 
present  owner; 


—of  owner's  de- 
sire to  have  the 
term  of  1,000 
years  merged. 

Testatum. 


OpemtiYe 
words. 


Intent  of  sur- 
render. 


of  the  said  [^mrrenderee],  his  executors^  administrators^  and 
assigns^  for  the  term  of  500  years,  by  way  of  mortgage,  for 

sectiring  the  payment  to  him  or  them  of  the  sum  of  £ , 

with  interest  at  £b  per  cent,  per  annum,  at  the  time  and  in 
manner  therein  mentioned,  but  in  which  payment  default 
was  made,  and  subject  thereto.  To  such  uses  as  the  said  [oumer 
in  fee]  should  at  any  time,  or  from  time  to  time,  by  any  deed 
or  deeds  appoint,  and  in  default  of  such  appointment.  To  the 
use  of  the  said  [otvner  in  fee']  and  his  assigns  during  his  life, 
without  impeachment  of  waste,  with  remainder  to  the  use  of 
[tnutee],  his  executors  and  administrators,  during  the  life  of 
the  said  [oumer  in  fee],  upon  trust,,  nevertheless,  for  the  said 
[oumer  in  fee]  and  his  assigns,  with  remainder  to  the  use  of  the 
said  [oumer  in  fee],  his  heirs  and  assigns.  And  whereas,  by 
virtue  of  mesne  assignments  and  other  acts,  and  ultimately  of 

an  indenture  of  assignment  bearing  date  the day  of , 

in  the  year ,  made  between   [names  of  parties],  the  said 

hereditaments  became  vested  in  the  said  [surrenderee]  for  the 
then  residue  of  the  said  term  of  500  years,  upon  trust  to 
attend  the  inheritance,  according  to  the  uses  of  the  lastly 
hereinbefore  recited  indenture.  And  whereas  the  said  [oumer 
in  fee]  is  desirous  of  having  the  residue  of  the  said  term  of  1,000 
years  merged.  Now  therefore  this  indenture  witness- 
ETH,  that,  in  compliance  with  such  desire,  and  in  consideration 
of  10*.  paid  on  the  execution  hereof  by  the  said  [surrenderee] 
to  the  said  [surrenderor],  the  receipt  whereof  is  hereby  ac- 
knowledged. The  said  [surrenderor],  by  direction  of  the  said 
[oumer  in  fee].  Hath  surrendered  and  yielded  up,  and  by  these 
presents  Doth  surrender  and  yield  up,  unto  the  said  [surren- 
deree] (37),  All  the  said  messuages,  lands,  tenements,  heredita- 
ments, and  premises  comprised  in  the  said  term  of  1,000  years, 
created  by  the  indenture  first  hereinbefore  recited,  and  also 
comprised  in  the  said  reversionary  term  of  500  years  created 
by  the  indenture  lastly  hereinbefore  recited.  Together  with  the 
rights,  members,  and  appurtenances  thereunto  belonging;  And 
all  the  estate,  right,  title,  term,  and  interest  of  the  said  [sur- 
renderor]  therein  and  thereto;  To  the  intent  that  the  residue 
now  unexpired  of  the  said  term  of  1,000  years  may  merge  in 


(37)  Ante,  n.  33. 
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the  residue  now  unexpired  of  the  said  reyersionary  term  of  500 

years  (38)^  and  be  thereby  extinguished.    And  the  said  [sur-  Covenant  by 

render  or],  for  himself^  his  heirs,  executors,  and  administrators,  ^^^hehw  not 

hereby  covenants  with  the  said  [surrenderee'],  his  executors,  incumbered. 

administrators,  and  assigns,  that  the  said  [mrrenderor]  has  not 

done  6t  permitted  any  act,  matter,  or  thing,  by  which,  or  by 

means  of  which,  the  siirrender  hereinbefore  contained  may  be 

prevented  firom  taking  effect  according  to  the  true  intent 

thereof.    In  witness  &c. 


(38)  In  order  to  mei^e  the  term,  it  should  be  surrendered  to  the  imme-  To  whom  the 
diate  remaindeivman  or  reyersioner,  whether  freeholder  or  termor,  and  whe-  w render  of  a 
ther,  if  termor,  his  term  be  of  longer  or  shorter  duration  than  the  term  to  ,^!i!de"  ^^ 
be  merged.    Suppose  the  land  were  limited,  first,  to  A.  for  1,000  years; 
secondly,  to  B.  for  500  years;  thirdly,  to  C.  for  600  years,  and  subject  to 
these  terms,  to  £.  in  fee,  and  it  were  wished  to  keep  on  foot  the  500  years' 
term,  and  merge  the  rest,  A.  should  surrender  to  B.,  and  C.  should  surren- 
der to  £.    Though  it  is  generally  desirable  to  keep  on  foot  the  elder  term 
as  a  protection  to  the  inheritance,  yet  the  title  may  be  so  circumstanced  as 
t  render  it  e3q>edient  to  confide  in  a  tenn  of  later  creation. 

At  common  law,  eyery  lease  of  land,  or  of  any  other  corporeal  heredita-   Surrender,  how 
ment,  whether  for  life  or  for  years,  and  whether  created  originally  by  deed  ^^^ 
or  by  parol,  might  be  surrendered  yerbally ;  {Prioress  of  ffallowelPs  case. 
Lib.  Ass.  anno  20,  fol.  241,  pi.  16;  Perkins,  sections  583,  584,  607,  608; 
Co.  Litt.  388.  a.;  Sleigh  y.  BtUeman,  Cro.  El.  487);  and  leases  may  now 
be  surrendered  by  parol,  i.  e.  without  deed,  proyided  there  be  a  sarrender 
in  writing,  signed  by  the  surrenderor,  or  his  agent  authorized  in  writing,  as 
required  by  the  third  section  of  the  Statute  of  Frauds,  in  cases  where  the 
sorrender  is  not  by  deed  or  by  operation  of  law.  (Farmer  y.  Rogers,  2 
Wils.  26).    At  common  law,  a  yerbal  assignment  of  a  lease  of  things  lying 
in  liyety,  i.  e.  of  land  or  other  corporeal  hereditaments,  was  sufficient. 
(Noie  y.  Awder,  Cro.  El.  373 ;  and  F.  Moore,  419).    It  has  been  said,  that.   Assignment, 
rince  the  Statute  of  Frauds,  an  assignment  must  be  by  deed.  (2  Tho.  Co.  bow  made. 
Litt.  567-  n*)    But  this  is  a  mistake ;  the  statute  (sect.  3)  requires  not  a 
deed,  but  a  writing  signed  by  the  assignor,  or  by  his  agent,  authorized  in 
writing.    Of  things  lying  in  grant  both  the  original  demise,  {Bird  y.  Hig- 
ffinson,  2  Adol.  &  Ellis,  696;  4  Ney.  &  Mann.  505;  6  Ney.  &  Mann.  443, 
a),  and  eyery  assignment  of  the  lessee's  interest,  (Hewlins  y.  Shippamy  5 
Bam.  &  Cress.  229,  230 ;  Co.  Litt.  85.  a.),  must  be  by  deed. 
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GRANT. 


No.  10. 


Parties. 

Recitals 
—of  mortgage 
for  years; 


— that  mort- 
gage debt  is 
due»  but  inter- 
est paid  up  to 
date; 

•—of  contract 
for  sale,  sub- 
ject to  the 
mortgage. 


Testatum. 


Qbant  of  a  Reversion  in  Fee  expectant  on  a  Term  of 
Years, 

This  indenture,  made  the  day  of ,  in  the 

year  of  our  Lord ,  Between  {^grantor'],  of&c.,  of  the  one 

part,  and  [^grantees'],  of  &c.,  of  the  other  part.    Whereas,  hy 

indenture  of  demise  and  mortgage,  bearing  date  the day 

of i  in  the  year ^  and  made  between  the  said  {jgran" 

/or],  of  the  one  part,  and  [purrtgagee  for  y ears'] ,  of  the  other 
part;    The  said   \jgrantor'],  in   consideration  of  the  sum  of 

£ ,  paid  to  him  by  the  said  [mortgagee'],  did  demise  unto 

the  said  [mortgagee],  the  messuage,  lands,  and  hereditaments 
hereinafter  described,  with  their  appurtenances;  To  hold  the 
same  unto  the  said  [mortgagee] ,  his  executors,  administrators, 
and  assigns,  for  the  term  of  500  years,  subject  to  a  proviso 
for  redemption  of  the  said  premises,  on  payment  by  the  said 
[grantor],  his  heirs,  executors,  administrators,  or  assigns,  unto 
the  said  [mortgagee  for  years],  his  executors,  administrators,  or 

assigns,  of  the  sum  of  £ ,  with  interest  at  the  rate  of  £5 

per  cent,  per  annum,  on  the day  of then  next,  but 

in  which  payment  default  was  made.    And  whereas  the  said 

sum  of  £ is  still  due  to  the  said  [nu)rtgagee],  on  the 

security  of  the  said  recited  indenture,  but  all  interest  for 
the  same  has  been  paid  up  to  and  inclusive  of  the  day  of  the 
date  hereof.  And  whereas  the  said  [grantor]  has  contracted 
with  the  said  [grantees]  for  the  absolute  sale  to  them  of  the 
said  messuage,  lands,  and  hereditaments,  with  the  appurte- 
nances, subject  to  the  mortgage  made  thereof  by  the  said 
recited  indenture,   at  the   price  of  £ — -  (39).    Now   this 


Stamp  on  re-  (39)  The  money  due  upon  the  mortgage  forms  part  of  the  consideration 

lease  of  equity     ^p^^  ^Ui^  the  ad  valorem  duty  is  imposed  hy  the  act,  66  Geo.  3,  c.  184. 
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iNDSNTU&K  WITNESSETH,  that,  in  puTsuaiice  of  the  said  con- 
tract, and  in  consideration  of  the  sum  of  £ of  lawful  Consideration. 

British  money  paid  by  the  said  \_ffrantees]  to  the  said  \_gran~ 
/or],  on  the  execution  of  these  presents,  the  receipt  whereof 
the  said  [^grantor]  acknowledges,  and  there&om  releases  and 
discharges  the  said  [grantees],  their  heirs,  executors,  admi- 
nistrators, and  assigns,  by  these  presents;  and  also  in  con- 
sideration of  the  covenant  on  the  part  of  the  said  [gran- 
tees] hereinafter  contained  for  payment  of  the  said  mort- 
gage debt  of  £ ,   and  the  interest  henceforth  to  accrue 

due  for  the  same;  The  said  {jgrarUor]  Hath  granted  and  con-  Operative 
firmed,   and  by  these  presents  Doth  grant  and  confirm  unto  ^^'^^ 
the  said  [jgraniees],  their  heirs  and  assigns,  All  [parcels],  To-  Parcels. 
gether  with  all  the  rights,  members,  and  appurtenances  to  the 
said  messuage,  lands,  hereditaments,  and  premises  belonging 
or  appertaining;    And  also  all  the  reversion  in  fee-simple,  All  estate,  &c. 
equity  of  redemption,  and  other  estate,  right,  title,  interest, 
claim,  and  demand  of  the  said  [grantor],  in,  to,  out  of,  or  upon 
the  said  premises,  and  every  part  thereof;  And  also  all  deeds.  Deeds,  &c 
muniments,  and  evidences  of  title  in  his  custody  or  power  re- 
lating thereto,  either  solely  or  together  with  other  heredita- 
ments of  less  value:  To  hate  and  to  hold  the  said  messuage.  Habendum, 
lands,  hereditaments,   and  premises  hereby  granted,   or  in-  —to  grantees 
tended  so  to  be,  unto  and  to  the  use  of  the  said  [grantees],  ^m6"infee, 
their  heirs  and  assigns  for  ever,  subject  to  the  mortgage  made  »»*y«ct  *<>  ^« 
by  the  said  recited  indenture.    And  the  said  [grantees],  for  covenant  by 
themselves,  their  heirs,  executors,  and  administrators,  hereby  grantees  to  pay 
jointly  covenant,  and  each  of  them  for  himself,  his  heirs,  exe-  and  indemnify 
cutors,  and  administrators,  hereby  severally  covenants  with  the  8T»'»^of' 
said  [grantor],  his  heirs,  executors,  and  administrators,  that 
the  said  [grantees],  their  heirs,  executors,  administrators,  or 
assigns,  will  or   shall  pay  and  discharge    the   said  sum  of 

It  often  happens,  that  where  the  principal  and  interest  due  upon  a  mortgage   of  redemption 
exceed  the  value  of  the  property,  and  the  mortgagor  has  no  other  means  of  ""^^^  in  satis- 
payment,  an  arrangement  is  made  for  an  ahsolute  release  of  the  equity  of  ^^^^^  \e\ii. 
redemption,  in  consideration  simply  of  a  release  of  the  debt ;  but  as  the 
effect  of  such  an  arrangement  is  to  convert  the  mortgagee  into  a  purchaser, 
the  ad  valorem  duty  on  conveyances  upon  sales  must  be  paid  in  respect 
of  the  whole  amount  of  the  debt  so  satisfied ;  at  least  there  does  not  appear 
to  be  any  safe  and  effectual  mode  of  shaping  the  transaction  so  as  to  avoid 
the  duty. 
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Covenants  by 
grantor; 


— for  right  to 
convey; 


•  _  - • 


— qniet  enjoy- 
ment; 


— freedom  from 
incumbrances; 


—further 
surance. 


£ 80  due  to  the  said  [mortgagee]  as  aforesaid^  and  all  in- 
terest henceforth  to  become  due  for  the  same^  and  will  or  shall^ 
at  all  times  hereafter,   effectually  keep  indemnified  the  said 
[grantor],  his  heirs,  executors,  and  administrators,  and  his  and 
their  estate  and  effects,  against  the  payment  of  the  same  sum 
and  interest,  and  against  all  accounts,  claims,  demands,  actions, 
suits,  proceedings,  costs,  losses,  damages,  and  expenses  in  re- 
spect thereof  or  in  relation  thereto;  And  the  said  [grantor], 
for  himself,  his  heirs,   executors,  and  administrators,  hereby 
covenants  with  the  said  [grantees],  their  heirs  and  assigns, 
that,  notwithstanding  any  act,  matter,  or  thing  done  or  per- 
mitted by  the  said  [grantor]  to  the  contrary,  the  said  [grantor] 
has  in  himself  good  right  by  these  presents  to  grant  or  other- 
wise assure  the  said  messuage,  lands,  hereditaments,  and  pre- 
mises unto  the  said  [grantees],  their  heirs  and  assigns,  subject 
as  aforesaid,  and  in  manner  as  aforesaid;  And  also  that  the 
same  premises  shall  or  may  be  held,  enjoyed,  and  disposed  of 
accordingly,  without  any  eviction,  interruption,  or  denial  irom 
or  by  the  said  [grantor],  or  any  person  or  persons  rightfully 
claiming  or  to  claim  any  estate,  right,  title,  or  interest  through, 
under,  or  in  trust  for  him.   Free  and  clear,  or  by  the  said 
[grantor],  his  heirs,   executors,   and  administrators,  effectu- 
ally kept  indemnified  from  or  against  all  former  or  other 
estates,  rights,  titles,   charges,  and  incumbrances  created  or 
occasioned  by  the  said  [grantor],  or  any  person  or  persons 
claiming  or  to  claim  through,  under,  or  in  trust  for  him,  or  by 
his  act,  default,  privity,  or  procurement  (except  the  said  mort- 
gage); And,  lastly,  that  the  said  [grantor],  and  every  person 
rightfully  claiming  or  to  claim  any  estate,  right,  title,  or  inter- 
est, through,  under,  or  in  trust  for  him,  will,  at  any  time  or 
times,  at  the  request  and  costs  of  the  said  [grantees],  their  heirs 
or  assigns,  do  and  execute  every  such  act,  deed,  conveyance,  or 
assurance  for  more  effectually  assuring  the  same  premises,  or 
any  part  thereof,  with  the  appurtenances,  (subject  as  aforesaid), 
unto  or  according  to  the  direction  of  the  said  [grantees],  their 
heirs  or  assigns,  as  they  or  their  heirs  or  assigns  shall  reason- 
ably require,  and  shall  tender  to  be  done  or  executed.     In 

WITNESS  &c. 
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No.  11. 

Obant  of  a  Remainder  in  Fee,  expectant  on  an  Estate 
for  Ufe. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord >  Between  [^grantor],  of&c.,  of  the  one  Partica. 

part,   and  [^grantees],  of  &c.,  of  the  other  part.    Whereas  REciTAts 
[name  of  devisor],  late  of  &c.,  deceased,  by  his  last  will  and  — ofwiildeTis- 
testament  in  writing,  bearing  date  the day  of ,  in  the  uf?,^"idnder 

year >  duly  executed  and  attested,  as  the  law  then  required,  Jo  the  grmtor 

for  passing  freehold  estates,  and  proved  on  the day  of  ^"^  ^^' 

,  in  the  year ,  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury,   gave  and  devised  all  his  messuages, 
lands,  and  hereditaments  whatsoever  and  wheresoever,  unto 
[name  of  devisor^ s  mfe'],  his  wife,  and  her  assigns,  during  the 
term  of  her  natural  life,  and  from  and  after  her  decease,  unto 
the  said  [ffrantor'],  his  heirs  and  assigns.    And  whereas  the  — ofthetetta- 
said  [devisor']  was  at  the  time  of  making  and  publishing  his  ^°'^"'®"*'*» 
said  will,  and  continued  thenceforth  to  the  time  of  his  decease, 
seised  of  (among  other  hereditaments)  the  messuage,  close,  and 
hereditaments  hereinafter  described  for  an  estate  in  fee-simple 
in  possession  therein.     And  whereas  the  said  [grantor]  lately  —of  contract 
contracted  with  the  sud  [grantees]  for  the  sale  to  them  of  the  remaiader  io 
remainder  in  fee-simple,  immediately  expectant  on  the  deter-  ^^^ 
mination  of  the  estate  for  life  of  the  said  [wife],  in  the  said 
messuage,  close,  and  hereditaments  hereinafter  described,  with 

their  appurtenances,  at  the  price  of  £ .     Now  this  inden-^  Testatum. 

TURE  WITNESSETH,  that,  in  pursuance  of  the  said  contract,  and  Consideration. 

in  consideration  of  the  sum  of  £ of  lawful  British  money 

pud  by  the  said  [grantees]  in  equal  moieties  to  the  said  [gran- 
tor], at  or  before  the  execution  of  these  presents,  the  receipt  of 
which  sum  the  said  [grantor]  hereby  acknowledges,  and  from 
the  same  sum  and  every  part  thereof  hereby  releases  and  for 
ever  discharges  the  said  [grantees],  and  each  of  them,  their 
and  each  of  their  heirs,  executors,  administrators,  and  assigns. 
The  said  [grantor].  Hath  granted  and  confirmed,  and  by  these  Operative 

words. 
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presents  Doth  (40)  grant  and  confirm  nnto  the  said  [ffraniees]. 
All  that  the  remainder  in  fee-simple  of  the  said  ^grantor]  im- 


Aa  to  the  pnc-  (40)  On  the  sale  of  the  freehold  remainder  or  reyerdon,  it  is  usual  and 
tice  of  convey-  pj^per  to  convey  by  lease  and  release,  in  order  that  the  conyeyanoe  may  be 
&c.  'by  ulase  '  operatiye  at  all  events,  without  regard  to  the  subsistence  of  the  particular 
and  release;  estate,  and  the  owner  be  relieved  from  the  necessity  of  proving  the  fact  of 
—by  gnnt         its  having  been  then  subsisting. — At  this  day,  an  estate  of  freehold  or  inhe«> 

ritance,  in  remainder  or  reversion,  expectant  on  an  estate  tail,  or  for  life, 
or  for  years,  or  from  year  to  year,  or  any  less  period,  not  being  merely  at 
will,  may  pass  by  a  mere  deed  of  grant,  without  attornment  or  inrolment. — 
Those  to  whom  the  word  ffrcMt  still  comes  fraught  with  all  the  terrors  of 
an  implied  warranty,  (but  see  3  &  4  Will.  4.  c.  27,  s.  96),  may  substitute 
alien  or  convey  for  the  word  grant  is  not  essential ; — ^nor  does  the  law,  in- 
deed, impose  the  necessity,  in  penning  conveyances  inter  vivaSy  any  more 
than  wills,  of  adhering  to  any  word  or  form  of  words,  with  the  exception 
of  the  word  heirSy  to  create  a  fee,  and  the  word  exchangey  to  produce  the 
effect  of  a  common  law  exchange.  (Ante,  n.  17).  Although  there  cannot 
be  any  seisin  in  demesne  of  a  remainder  or  reversion  lying  in  grant,  yet  the 
statute  executes  uses  raised  upon  the  estate  of  the  grantee  ;  for  when  the 
statute  speaks  of  one  person  being  seised  to  the  use  of  another,  it  must  be 
taken  to  embrace  every  part-owner  of  the  entire  fee,  in  respect  of  which 
entire  fee  the  immediate  tenant  is  seised. 

The  following  extract  from  a  decision  by  Mr.  Manning,  (Recorder  of 
Oxford,  and  Revising  Barrister  for  South  Hants),  as  to  the  right  of  dis- 
senting ministers,  schoolmasters,  &c.,  to  be  registered  as  county  voters 
in  respect  of  lands  or  other  hereditaments  attached  to  their  offices, 
will  throw  some  light  upon  the  legal  character  and  nature  o{  freehold 
interests. 

**  In  these  cases  I  have  been  in  the  habit  of  inquiring  whether,  at  the 
time  of  the  invitation,  the  parties  inviting,  or  such  of  them  as  could  be 
brought  into  court,  understood  the  engagement  to  be  for  life,  and  also  whe^ 
ther  the  minister  accepted  the  invitation  with  a  similar  understanding  on 
his  part.  Upon  further  consideration,  however,  I  think  that  such  an  in- 
quiry is  as  unnecessary  as  it  is  eommonly  found  to  be  unsatisfactory ;  and 

1  am  of  opinion,  that  wherever  the  building  is  held  by  feoffees,  &c.,  upon 
trust  to  pay  over  the  pew-rents  to  the  minister  for  the  time  being,  or  where 
other  property  is  held  upon  trust  to  pay  over  the  rents  and  profits  to  the 
minister,  the  latter  is  entitled  to  be  registered  as  a  voter. 

**  The  decisions  of  committees  of  the  House  of  Commons  which  bear  upon 
this  point  are  not  uniform,  nor  are  the  grounds  of  those  decisions  always 
very  intelligible.  (2  Peckwell,  88,  91,  107;  Gloucestershire  case,  176, 193; 

2  Luders,  428, 429, 482, 501 ;  and  see  1  Shower,  524,  per  Gregory,  J.;  Hey- 
wood.  County  £lect.,  2nd  edit.,  138;  Orme,  149;  Male,  2nd  edit.,  272; 
Shepherd,  3rd  edit.,  20;  Rogers,  5th  edit.,  116,  &c.).  It  is,  therefore,  ne- 
eeasary  to  examine  the  claim  upon  general  legal  principles. 
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mediately  expectant  on  the  determination  of  the  estate  of  the 

said  [demsofa  mfe],  for  her  life,  in  All  [parcels],  Together  Paroeia. 


**  The  interest  in  lands  and  tenements  capable  of  conferring  the  elective  What  interest 
franchise  need  not  be  legal;  an  equitable  freehold  is  saffident.   (2  Will.  4,  inlandamoiinU 
c.  45,  s.  23),    It  appears,  therefore,  to  be  perfectly  immaterial  whether  ^pabirof  con- 
lands  or  tenements  are  conveyed,  upon  trost,  to  pay  Uie  rents  and  profits  to  fairing  the  elec- 
A^  while  he  shall  continue  to  officiate  as  minister  at  such  a  chapel,  or  whe-  ^^^  franchise. 
ther  those  lands  or  tenements  are  conveyed  to  A.  himself,  habendum  for  so 
long  time  as  he  shall  continue  so  to  officiate  there.     In  the  latter  case,  I 
think  it  may  be  shewn  by  a  series  of  decisions,  extending  over  many  centu- 
ries, that,  notwithstanding  that  at  the  time  of  the  election  of  the  minister 
there  should  have  been  no  understanding  that  the  appointment  was  to  con- 
tinue for  life,  and  even  if  it  had  been  expressly  stipulated  that  the  minister 
should  be  removable  at  the  will  of  a  majority  of  the  congregation,  (or  sub- 
acribers  at  large),  or  of  the  more  limited  body,  denominated  the  church, 
yet  A.  would  still  have  the  legal  freehold,  which  estate,  though  defeasible 
in  the  manner  above  suggested,  would,  until  actually  defeated,  amount  in 
the  eye  of  the  law  to  an  estate  for  life.    Thus,  Lord  Coke  says,  (Co.  Litt. 
42.  a.), '  K  a  man  grant  an  estate  to  a  woman  dum  sola  fuerit,  or  durante 
HdmUate^  or  quamdiu  se  bene  gtsserit^  or  to  a  man  and  a  woman  during  the 
coverture,  er  as  Umgas  the  grantee  dvotU  in  such  a  housed  (though  the  power 
of  living  there  may  depend  upon  the  will  or  arbitrary  pleasure  of  another), 
'  or  so  long  as  he  pay  £10,  &c.,  or  until  the  grantee  be  promoted  to  a  bene- 
fice,  or  for  any  like  tmeertain  time ;  in  all  these  cases,  if  it  be  of  lands  or 
tenements,  the  leasee  has,  in  judgment  of  law,  an  estate /or  life  determinable^ 
if  lively  be  made;  and  if  it  be  rents,  advowsons,  or  any  other  things  that 
lie  in  grant,  he  has  a  like  estate  for  life  by  the  delivery  of  the  deed ;  and  in 
pleading,  he  shall  allege  the  lease,  and  conclude,  that  by  force  thereof  he 
was  seued  generally  for  the  term  of  his  life!    (And  see  T.  87  H.  6,  fo.  26, 
pi.  1;  Littleton,  sect.  361;   4  Co.  Rep.  30).    Upon  which  Mr.  Preston 
observes^  *  A  limitation  for  such  an  indefinite  period  passes  an  estate  for  life, 
because  the  estate  may  continue  to  the  end  of  that  period,  and  i»  certainly 
circumscribed  by  it.'    (Preston,  Est.  405).    In  the  case  of  equitable 
interests,  the  legal  seisin  of  the  trustee,  whether  acquired  by  livery  or 
otherwise,  is  the  equitable  seisin  of  the  cestui  que  trust.    In  Burtom  v.  ^iir- 
l0f»,  (lib.  Ass.  anno  17,  fo.  49,  pi.  7),  it  was  said,  that  if  A.  grant  to  B. 
that  as  soon  as  A.  come  to  his  manor  of  T.,  B.  shall  have  fuel  or  such  litter 
as  A.  shall  make,  though  it  rests  in  A.'s  will  whether  he  will  come  to  T. 
or  no,  yet  if  he  do  come  and  disturbs  B.  from  taking  the  fuel  or  litter,  as- 
sise will  lie,  which  would  not  be  the  case  unless  B.  took  a  freehold  interest 
under  the  grant.    Where  rent  is  granted  generally,  without  saying  for  how 
long,  a  freehold  passes.  (  Vavisor's  ccucy  Lib.  Ass.  anno  11,  fo.  29,  pi.  9). 

^  Lord  Coke  further  says,  (Co.  Litt.  42.  a.),  that  *A  man  may  have  an 
estate  for  term  of  life  determinable  at  will.  As  if  the  king  doth  grant  an 
office  to  one  at  will,  and  grant  a  rent  to  him  for  the  exercise  of  his  office 
for  the  term  of  his  life,  this  is  determinable  upon  the  determination  of  his 
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with  all  the  rights^  members^  and  appurtenances  whatsoever  to 
the  same  messuage^  close,  hereditaments,  and  premises  belong- 


ofiice.'  Now,  if  a  condition,  that  the  interest  of  the  lessee  shall  he  determin- 
ahle  hy  an  act  depending  upon  the  will  of  the  lessor,  does  not  destroy  the 
freehold  quality  of  that  interest,  still  less  will  it  he  affected  hy  a  condition 
for  determining  the  estate  at  the  will  of  third  persons,  strangers  to  the 
grant,  as  the  congregation  or  church  would  he  in  ihe  case  supposed. 
(Mich.  21  Hen.  7,  fo.  d8,  pi.  47 ;  Mich.  14  Hen.  8,  fo.  13  and  14).  Indeed, 
Brudnell,  C.  J.,  speaking  in  the  early  part  of  the  reign  of  Hen«  8,  says,  ^A 
lease  at  will  must  he  at  the  will  of  hoth  parties;  for  if  it  he  at  the  will  of 
the  lessor  only,  it  is  a  lease  for  life.'  (Mich.  14  Hen.  8,  fo.  14). 

^*  If  I  make  a  lease  to  another  till  I  go  to  Westminster,  the  lessee  has  an 
estate  for  life.  So,  if  A.  leases  to  B.  till  A.  make  J.  S.  bailiff  of  his  manor, 
B.  has  the  freehold  in  him ;  for  since  there  is  no  particular  time  specified, 
hut  it  is  left  indefinitely  when  I  shall  go  to  Westminster,  or  J.  S.  shall  he 
made  bailiff  of  the  manor,  and  these  contingencies  mayor  may  not  happen 
during  the  life  of  the  lessee,  and  the  livery  transfers  the  freehold  to  him, 
80  he  must,  consequently,  by  the  words  of  the  gift,  enjoy  it  during  his  life, 
if  none  of  these  contingencies  happen  in  that  time  upon  which  his  estate 
is  to  determine.  (1  Roll.  Abr.  844;  and  see  Bac.  Abr.  Estate  for  Life  (A.); 
Dyer,  300  b,  pi.  39;  10  Vin.  Abr.  288,  pi.  2,  4;  289,  pi.  13;  2  Black.  Com. 
121 ;  Hargrave's  note  to  Co.  Litt.  42,  No.  245 :  Brewer  y.  Hill^  2  Anstruth. 
114:  Hewlins  v.  Shippamy  5  Bam.  &  Cress.  229). 

**  So,  an  estate  devised  to  a  man  exiled  from  Holland,  for  so  Umg  as  he 
shall  remain  absent  from  Holland,  is  an  estate  for  Ufe.  {Paget  v.  Dr.  Vos- 
siusy  1  Ventris,  325;  2  Lerinz,  191;  Sir  T.  Jones,  73;  2  Mod.  223;  3 
Keble,  779;  and  see  AlUn  ▼.  Hill,  Cro.  Eliz.  238;  Com,  Dig.  'Estate,' 
(E.  1 )).  So,  if  I  grant  an  annuity  to  A.  for  so  long  a  time  as  he  is  kind, 
obliging,  and  friendly  {quamdiu  benevolens,  proferensy  et  amieabiUs  fuerit) 
to  me,  A.  has  a  freehold  in  the  annuity.  (Midi.  7  Edw.  4,  fo.  16,  pL  10)* 
If  I  enfeoff  A.  upon  condition  that  he  re-enfeoff  B.  within  ten  years,  A.  b 
seised  in  fee  during  the  ten  years,  and  continues  afterwards  to  be  seised  in 
fee  until  I  enter  for  a  breach  of  the  condition.  {Abrahal  t.  Broke^y  East. 
19  Hen.  8,  fo.  67,  pi.  14). 

*'  Lord  Coke  says,  that  the  law  is  the  same  as  to  the  declaration  of  a  use 
with  respect  to  the  quantity  of  estate  which  passes;  in  confirmation  of 
which  Mr.  Hargrave  cites,  from  Lord  Hale's  MSS.,  a  dictum  of  Shelly,  J., 
in  21  H.  8,  which  was  before  the  Statute  of  Uses,  and  when,  therefore, 
uses  stood  nearly  upon  the  same  footing  as  trusts  at  the  present  time.  (Co. 
litt.  42,  note  10). 

*^  A  lease  expressed  to  be  determinable  at  the  will  of  the  lessor  only,  can- 
not, howeyer,  take  effect  as  a  conditional  lease  for  life,  unless  the  forms 
prescribed  for  the  passing  of  a  freehold  interest  be  observed,  as  livery  of 
seisin,  &c.— Per  Brian,  C.  J.  of  Common  Pleas  (Mich.  20  Edw.  4,  fo.  9, 
pi.  4).  Thus  of  corporeal  hereditaments,  (which  are  said  to  lie  in  livery), 
if  no  livery  be  made,  the  grantee  takes  only  at  will.   (2  Mary;  Bro.  Abr. 
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ing  or  appertaining:  To  have  and  to  hold  the  said  remain-  habendum, 
der  hereby  granted^  or  intended  so  to  be^  unto  and  to  the  use  —to  grantees 

M  tenants  in 
common  in  fee. 

.tit.  Lease,  pL  ^\SirW,  VorddVe  cate^  cited  8  Co.  Rep.  96%  Croke  Eliz. 
315).  Soy  where  A.  leases  to  B.  to  hold  at  the  will  of  B.  the  lessee,  if 
there  be  livery  of  seiainy  B.  has  an  estate  of  freehold  for  life  upon  condition. 
(Trin.  35  Hen.  6,  fo.  63,  pi.  3;  10  Yiner's  Abr.  296).  In  the  absence  of 
livery,  or  of  that  which  is  tantamount  to  livery,  the  lessee  has  only  an  estate 
at  will ;  and  the  tenancy,  whatever  be  the  language  used  in  creating  the 
demise,  will  be  at  the  will  of  bath  parties.  (Co.  Litt.  56.  a.).  If  A.  leases 
his  land  'until  his  debts  are  paid,'  the  lessee  has  only  an  estate  at  will,  un- 
less livery  of  seisin  be  made ;  with  livery  he  has  an  estate  of  freehold  (viz. 
an  estate  for  life  determinable  on  the  payment  of  the  debts) — (Per  Lord 
Coke,  C.  J.,  3  Bulst.  300;  3  Leon.  157;  Shepp.  Touchst.  270;  10  Yiner's 
Abr.  296). 

**  In  1522,  less  than  100  years  after  the  passing  of  8  Hen.  6,  c.  7,  (the 
first  statute  which  required  a  freehold  qualification),  we  find  the  law  re- 
specting freehold  interests  thus  laid  down  by  Brooke,  Justice  of  C.  P.: — '  If 
I  let  lands  to  one  till  he  be  promoted  to  a  benefice ;  now,  if  he  has  livery, 
he  has  an  estate  for  life  upon  condition'  (i.  e.  subject  to  the  condition  that 
the  life  estate  shall  cease  upon  the  promotion  being  obtained).  '  So  of  a 
lease  to  husband  and  wife  during  the  coverture.  For  these  estates  may  be 
made  to  depend  upon  such  conditions,  as  have  a  human  determination, 
(i.  e.  liable  to  be  determined  or  put  an  end  to  by  the  occurrence  of  some 
event  in  which  man  is  either  agent  or  patient),  but  upon  no  other  condi- 
tion; for  a  lease  to  endure  so  long  as  such  a  tree  grows*,  is  but  at  will, 
because  it  is  not  natural  (1.  e.  according  to  the  usual  course  of  transactions 
of  this  nature)  for  an  estate  to  depend  upon  such  like  things.'  (M.  14 
Hen.  8,  fo.  13  a).  That  the  law  was  also  the  same  be/bre  the  passing  of 
the  statute  Hen.  6,  is  evident  from  Bracton,  who,  writing  in  the  latter  end 
of  the  thirteenth  century,  says,  that  a  man  holds  aa  freehold  that  which  is 
granted  to  him  for  life,  or  indefinitely,  and  without  any  mention  of  time- 
as,  if  it  be  granted  until  some  specific  thing  be  done,  or  omitted  to  be  done. 
*JSt9ciendum quod Uberum  tenemenium  eety  id  quod  quie  tenet  eihi  et  hasredi- 
hue  tuii  in  fBodo  et  heeredUate  (i.  e.  by  descent),  vel  in  feodo  tantum  sibi  et 
hteredibus  ems  (i.  e.  by  purchase).  Item  ut  liberum  tenemeatum^  eicut  ad  vitam 
tantum  vel  eodem  modo  ad  tempus  indeterminatum  absque  aliqua  eerta  tem- 
poris  proBfimstionej  seiL  donee  quid  Jiat  vel  non  fiat;  ut  si  dieatur.  Do  tali 
donee  ei  providero.*  So  again,  in  1329,  where  land  was  demised  to  A., 
habendum  whilst  he  paid  twelve  marks  yearly  to  B.,  it  was  held  that  A. 
had  fireehold  in  the  land,  and  B.  in  the  rent,  for  the  uneeriain^.    And  it 


*  It  had  been  said  by  coansel,  in  the  coarse  of  the  argument,  (fo.  11),  that 
a  lease  for  years  might  be  made,  subject  to  a  condition  that  it  should  have  con- 
tinnanoe  do  kmger  tiian  whilst  sncfa  a  tree  should  grow,  or  sncfa  a  house  should 
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of  the  said  [jffraniees],  in  equal  moieties  as  tenants  in  com- 
CoYenanteby     mon.  their  respective  heirs  and  assigns  for  ever.    And  the  said 

grantor  (ex- 


was  compared  to  the  case  of  land  being  given  until  the  donor  should  re- 
turn from  (a  pilgrimage  to)  St.  James  (of  Compostella).  (Lib.  Ass.  anno 
8,  fo.  6y  pi.  9;  and  see  HacergUl  y.  Hare^  Popham,  126,  127,  and  Cro. 
Jac.  510). 

"  Such  having  been  the  nature  of  a  freehold  interest,  both  before  and 
after  the  statute  of  8  Hen.  6, 1  am  of  opinion  that  a  dissenting  minister  has 
an  equitable  freehold  in  the  chapel,  and  in  the  lands  and  hereditaments 
constituting  the  endowment,  in  all  those  cases  in  which  the  legal  freehold 
is  held  in  trust,  to  pay  the  rents  to  the  minister,  such  equitable  freehold 
being— defeasible,  if  the  appointment  be  held  subject  to  a  power  of  dismis- 
sal— absolute,  if  it  be  not  so  subject;  the  interest  bbino,  ik  either  case, 
SUFFICIENT  to  SUPPORT  THE  ELECTIVE  FRANCHISE.  (And  SCO  Rcx  V.  Barker^ 
3  Burr.  1265,  and  1  Wm.  Black.  852;  Bex  v.  JbCAom,  3  T.  R.  575;  Rex 
V.  THstees  of  Daggerlane  Chapely  2  Smith's  Rep.  20;  19  Geo.  3,  c.  44, 
s.  3).  The  qualification,  of  course,  arises  in  the  parish  in  which  the  pro- 
perty is  situate,  without  reference  to  its  being  or  not  being  in  the  parish  in 
which  the  office,  to  which  the  property  is  annexed,  is  exercised.  (2  Peck- 
weU,  9). 

**  In  the  time  of  Lord  Mansfield,  the  trustee  was  not  allowed  to  recover 
in  ejectment  against  his  cestui  que  trutt*  But  it  is  now  the  settled  rule, 
that  however  plain  the  trust  may  be,  yet  in  a  court  of  law  the  legal  inter- 
est must  prevail ;  and,  accordingly,  it  has  been  held  that  the  trustees  of  a 
meeting-house,  or  of  lands  conveyed  in  trust  for  the  support  of  the  min- 
ister, may  maintain  an  action  of  ejectment  against  the  minister  upon  a 
simple  demand  of  possession,  without  any  notice  to  quit.  (Doe  d.  Jimes  v. 
Jonesy  10  Bam.  &  Cress.  718;  5  Mann.  &  Ryl.  616:  Doe  d.  Nichoa  v. 
M'Kaeffy  10  Bam.  &  Cress.  724;  5  Mann.  &  Ryl.  620).  It  has  been  con- 
sidered by  some  persons  that  the  right  of  dissenting  ministers  to  vote  in 
respect  of  pew-rents  and  endowments  is  negatived  by  the  decisions  in  the 
cases  just  referred  to.  These  cases,  however,  leave  the  question  as  to  the 
extent  of  the  beneficial  interest  necessary  as  a  qualification  for  the  exercise 
of  the  elective  franchise  wholly  untouched ;  because  even  where  the  egui- 
table  interest  is  undisputed,  the  possession  of  cestui  que  trust  places  him,  in 
the  eye  of  the  law,  merely  in  the  situation  of  tenant  at  will  to  the  trustee. 
This  would  be  so  even  in  the  ordinary  case,  where  lands  are  devised  to  A. 
upon  trust,  to  receiye  the  rents  and  profits,  and  pay  them  over  to  B.,  yet  it 
cannot  be  doubted  that  B.  would  be  entitled  to  vote  in  respect  of  his  equi- 
table interest. 

**  The  principle  of  election  law,  applicable  to  this  subject,  may,  perhaps, 
be  correctly  expressed  thus:  Where  A.  is  seised  or  possessed  of  lands  or 
other  tenements  for  such  an  estate,  either  of  a  freehold,  customaiy,  or 
leasehold  nature,  as  would  confer  the  elective  franchise  on  him,  provided 
he  were  in  the  receipt  of  the  rents  and  profits  to  his  own  use,  there  if  such 
lands  or  tenements  be  holden  subject  to  a  trust,  (which,  by  the  Statute  of 
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{^jfrantor],  for  himself^  his  heirs^  executors^  and  administrators^  tendiog  to  the 
hereby  covenants  with  the  said  [grantees]  respectively,  their  ^us^^^^ 
respective  heirs  and  assigns,  that,  notwithstanding  any  act,  ^0; 
matter,  or  thing  done  or  permitted  by  the  said  [grantor]  or  by 
the  said  [devisor],  or  any  person  or  persons  chiiming  through 
or  nnder  him,  to  the  contrary,  the  said  [grantor]  is  now  well  —for  title; 
entitled  to  the  said  remainder  in  fee*simple  hereby  granted  or 
intended  so  to  be;  And  also,  that,  notwithstanding  any  such  —^or  right  to 
act,  matter,  or  thing  as  aforesaid,  the  said  [grantor]  now  has  ^^"^^^ 
in  himself  good  right,  by  these  presents,  to  grant  the  same 
remainder  in  manner   aforesaid;   And  also,   that  the  same  —for  quiet  en. 
remainder  shall  or  may  henceforth  be  peaceably  and  quietly  J^^™®"*' 
held,  enjoyed,  and  disposed  of  accordingly,  without  any  evic* 
tion,  interruption,  or  denial  whatsoever  from  or  by  the  said 
igranttn-],  or  anypenon  or  persons  rightfaUy  claiming  or  to 
daim  any  estate,  right,  title,  or  interest  at  law  or  in  equity, 
through,  under,  or  in  trust  for  him,  or  through  or  under  the 
said  [devisor];  Free  and  clear,  or  by  the  said  [grantor],  his  —for freedom 
heirs,  executors,  or  administrators,  effectually  kept  indemnified  bnmcei^"™* 
from  or  against  all  former  or  other  estates,   rights,  titles, 
chaises,  and  incumbrances  whatsoever,  created  or  occasioned 
by  the  said  [grantor]  or  the  said  [devisor],  or  any  person  or 
persons  claiming  or  to  claim  through,  under,  or  in  trust  for 
the  said  [grantor],  or  through  or  under  the  said  [devisor],  or 
by  the  act,  default,  privity,  or  procurement  of  either  of  them; 
And,  lastly,  that  the  said  [grantor],  and  every  person  right-  —for  further  ' 
fully  claiming  or  to  claim  any  estate,  right,  title,  or  interest  "•'*""®®* 
at  law  or  in  equity,  through,  under,  or  in  trust  for  him,  or 
through  or  under  the  said  [devisor],  will,  at  any  time  or  times 
hereafter,  at  the  request  and  costs  of  the  said  [grantees]  re- 
spectively, or  their  respective  heirs  or  assigns,  make,  do,  and 


FnudSy  ifl  required  to  be  in  writing)^  directing  the  rents  and  profits,  or  a 
sufficient  portion  of  them,  to  be  paid  to  a  party  bo  designated  in  the  instru- 
ment creating  the  trust,  as  to  be  capable  of  being  distinctly  ascertained,  (as 
to  the  person  officiating  as  minister  at  such  a  chapel,  or  to  the  school- 
master teaching  at  such  a  school,  &c.),  either  for  life  absolutely,  or  for  any 
uncertain  period,  subject^  to  use  the  language  of  Mr.  Justice  Brooke,  to 
hvman  determination,  the  minister,  schoolmaster,  or  other  cestui  que  trust, 
will  be  entitled  to  vote  as  a  freeholder,  customary  tenant,  or  leaseholder, 
aocording  to  the  nature  of  the  estate  so  held  in  trust.  (And  see  Littleton, 
sect  350;  Co.  Litt.  214.  b.,  218.  a.). 
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execute  every  such  act^  deed^  conyeyance^  or  assurance  in  the 
law  whatsoever^  for  more  effectually  or  satisfactorily  grant- 
ing^ confirming^  or  otherwise  assuring  the  said  remainder  in 
fee-simple^  or  (if  the  said  estate  for  life  shall  have  deter- 
mined) the  fee-simple  in  possession  of  the  said  messuage^ 
close,  hereditaments,  and  premises,  with  the  appurtenances^ 
according  to  the  direction  of  the  said  [fftaniees]  respectively, 
their  respective  heirs  or  assigns,  as  hy  the  said  [ffraniees]  re- 
spectively, their  respective  heirs  or  assigns,  or  their  respective 
counsel  in  the  law,  shall  he  reasonably  advised  and  required, 
and  as  shall  be  tendered  to  be  done  or  executed.  In  wit- 
ness &c. 
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AssiONMUNT  of  a  Lease  for  Years. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Bbtwbbn  [assiffnors'],  of  &c.,  of  the  first 

part;  [legatees  of  deceased  assignee'],  of  &c.,  of  the  second  part; 
and  [assignee],  of  &c.,  of  the  third  part.     Whereas,  by  inden- 

—of  a  lease  for  turc  of  lease  bearing  date  the day  of ,  in  the  year 

y«*™»  ^  njj^j  made  between  [lessor],  of  the  one  part,  and  [lessee], 

of  the  other  part,  the  said  [lessor]  did  demise  unto  the  said 
[lessee].  All  [parcels]  with  their  appurtenances,  To  hold  unto 
tiie  said  [lessee],  his  executors,  administrators,  and  assigns,  for 

the  term  of years,  to  be  computed  firom  the day  of 

,  at  the  yearly  rent  of  £ ,  payable  in  even  portions, 

half-yearly,  on  the day  of and  the day  of , 

and  subject  to  the  covenants  and  conditions  therein  contained 

on  the  part  of  the  lessee,  his  executors,  administrators,  and 

—that  the  lease  assigus,  to  be  observed  and  performed.     And  whereas,  by 

•^"^dewaaad  ^^^^®  ^^  mesne  assignments  and  of  other  acts  in  the  law, 

assignee;  and  ultimately  of  an  indenture  of  assignment  bearing  date 
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the day  of ,  in  the  year ,  and  made  between 

\partie9\y  the  said  demised  premises^  with  their  appurtenances, 
became  vested  in  the  said  [deceased  assiffnee']  for  the  residue 

then  unexpired  of  the  said  term  of years,  subject  to  the 

said  rent,  covenants,  and  conditions.    And  whereas  the  said  —ofthede- 
[deceased  assiffnee']  made  and  published  his  last  will  and  testa-  i^ee's  wUi,  be- 
ment  in  writing,  bearing  date  the  5th  day  of  September,  1882,  q^e'thing  ^e 
and  thereby,   after  certain  pecuniary  and  specific  bequests,  the  residue; 
which  specific  bequests  did  not  comprise  or  affect  the  said  de- 
mised premises  or  any  of  them,  gave  and  bequeathed  the  resi- 
due of  his  personal  estate  unto  the  said  [leffatees']   in  equal 
shares  as  tenants  in  common,  and  appointed  the  said  [assig- 
tiers'}  executors  of  his  said  will.    And  whereas  the  said  tes death  of  tes- 
tator died  without  having  revoked  or  altered  his  said  recited  bate'of°wiii;  ~ 

will,  which  was  proved  by  the  said  [assiffnors']  on  the day 

of J  in  the  year ,  in  the  Prerogative  Court  of  the 

Archbishop  of  Canterbury.    And  whereas  all  the  debts  and  —that  his  debts 

the  funeral  and  testamentary  expenses  of  the  said  testator,  and  paid; 

the  pecuniary  legacies  bequeathed  by  his  said  will,  have  been 

satisfied,  and  after  satisfaction  thereof  there  remains  a  clear 

residue  of  his  personal  estate,  which  residue  consists  partly  of 

the  leasehold  tenements  and  premises  hereinbefore  described. 

And  whereas  the  said   [legatees'],  as  residuary  devisees  or  --contrsct  for 

legatees  under  the  said  recited  will,  with  the  privity  (41)  of  atiary^e^tees, 


(41)  The  personal  estate  of  the  testator  vests  primarily  in  the  executors.   As  to  the  com- 

for  the  flfeneral  purposes  of  administration,  and  nothing:  vests  in  the  lec^atee  petenjy,®^^®?*" 
x.iwi_  X  X   X    XV    V         ^      .X  i.  11  xu  X  *ir  1.       tee  of  chattel 

till  the  executor  assents  to  the  bequests;  it  follows,  that  even  a  specific  be-  j^^^i  ^  msike  a 

qfuest  of  leaseholds  for  years  is  not  in  itself  sufficient  to  enable  the  legatee  title; 
to  make  a  title  to  a  purchaser.    In  every  case,  but  more  especiaUy  in  the 
case  of  a  resldnaiy  bequest,  not  merely  the  assent  of  the  executor,  but 
his  concurrence  in  an  actual  assignment  of  the  term  should  be  procured. 
A  purchaser  cannot  be  advised  to  rely  on  a  title  derived  under  the  legatee 
alone,  where  the  legal  title  of  the  executor  is  not  negatived  by  the  lapse  of 
time  and  fiiets  inconsistent  with  its  continuance.    On  the  other  hand,  a  —of  the  legal 
purchaser  is  generally  safe  in  dealing  for  a  chattel  with  the  legal  personal  P^nonal  repre- 
representative  of  the  deceased  owner,  without  the  concurrence  or  consent  of 
even  a  speciiic  l^;atee,  unless  the  disposition  made  by  the  personal  repre- 
sentative be  obviously  not  conformable  to  the  course  prescribed  for  the  ad- 
miniBtntion  of  assets.    Thus,  it  is  the  universal  practice  to  deduce  the  title 
to  a  long  term  of  years,  whether  satisfied  or  unsatisfied,  by  pursuing  the 
chain  of  l^;al  peraonal  representation,  without  regard  to  any  specific  or 
general  bequest  in  the  wills  of  the  testators  through  whom  the  term  has  de- 
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with  the  privity  the  said  [Msiguors],  as  executors  of  the  said  will^  have  con- 
o^^e  ezeea-      ^;f3^«^  ^|;]|  fj^^  [aasiffnee]  for  the  sale  to  him  of  the  said  lease* 

hold  tenements  and  premises  for  the  residue  of  the  said  term 
of years  therein^  subject  to  the  rent^  covenants^  and  con- 
ditions aforesaid,  at  the  price  of  £ .    Now  this  inden- 

TUBS  WITNESSETH,  that,  iu  pursuancc  of  the  said  contract,  and 

in  consideration  of  the  sum  of  £ paid  bj  the  said  [ass^^ 

nee],  with  the  privity  of  the  said  [oMifftwrs],  as  such  executors 
as  aforesaid,  to  the  said  [legatees],  at  or  before  the  execution  of 
these  presents,  the  receipt  of  which  sum  the  said  [legatees] 
hereby  acknowledge,  and  therefrom  hereby  release  and  dis- 
chai^  the  said  [assignee],  his  executors,  administrators,  and 
assigns,  and  also  in  consideration  of  10s.  at  the  same  time 
paid  by  the  said  [assignee]  to  the  said  [assignors],  the  receipt 
whereof  is  hereby  acknowledged,  The  said  [assignors],  as  such 
executors  as  aforesaid,  by  the  direction  of  the  said  [legatees], 
Have  and  each  of  them  Hath  assigned  and  transferred,  and  by 
these  presents  Do  and  each  of  them  Doth  assign  and  transfer, 
And  the  said  [legatees]  Have  and  every  of  them  Hath  aliened, 
released,  and  confirmed, .and  by  these  presents  Do  and  every  of 
them  Doth  alien,  release,  and  confirm  unto  the  said  [assignee], 
All  the  said  piece  or  parcel  of  ground,  messuage,  or  dwelling- 
house,  tenements,  and  premises  demised  by  the  said  recited 

indenture  of  lease  of  the day  of ,  Together  with  the 

All  estate,  &c.    rights,  members,  and  appurtenances  thereunto  belonging;  And 

ako  all  the  estate,  right,  title,  term,  and  interest  of  the  said 
[assigfun's]  and  [legatees]  respectively,  and  every  of  them,  in 
or  to  the  same  premises;  And  also  the  said  recited  indenture 
of  lease,  and  all  mesne  assignments  thereof,  and  all  other  docu- 
ments and  evidences  in  the  possession  or  power  of  the  same 


OpentiTe 
worda. 


Parcels. 


Deeds,  &C. 


volved.  On  this  subject  the  following  opinion  was  given  hj  a  gentleman 
of  great  eminence :  '^  As  I  understand  the  law,  the  term  or  the  mortgage 
debt  is  not  in  the  legatees  hy  assent.  The  deht  could  not  pass  to  them  by 
assent,  and,  in  my  opinion,  the  term  has  not  passed  to  them,  even  if,  in 
point  of  law,  a  term,  part  of  a  residue  of  personal  estate,  can  pass  by  mere 
assent  without  assignment.  Were  a  suit  for  redemption  or  for  foreclosure 
necessary,  the  residuary  l^atees  would  not  be  necessary  or  eyen  proper 
parties  to  the  suit;  and  as  they  would  not  be  necessary  parties  to  a  suit, 
they  are  not  necessary  parties  to  an  assignment.''  It  would,  however,  be 
difficult  to  maintftin  that  an  assignment  is  essential  even  in  the  case  of  a 
residuary  bequest;  though  it  ia  £ftr  more  satisfactory  than  a  mere  assent. 
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parties,  or  anj  of  them,  relating  to  the  title  to  the  said  pre- 
mises:   To   HAVE    AND    TO    HOLD    the    Said  piece  or  parcel  of  Habendum, 

ground,  messuage,  or  dwelling-house,  tenements,  and  premises  —for  the  resi- 
hereby  assigned,   or  intended  so  to  be,  with  their  appurte-  gabject  to  the"' 
nances,  unto  the  said  [assiffnee],  his  executors,  administrators,  rent  and  cove- 
and  assigns,  for  the  residue  now  unexpired  of  the  said  term 

of years,  granted  by  the  said  recited  indenture  of  lease, 

subject  to  the  said  rent,   covenants,  and  conditions  therein 

respectively  reserved  and  contained  on  the  part  of  the  lessee, 

his  executors,  administrators,  or  assigns,  to  be  paid,  observed, 

and  performed.    And  the  said  [tusignors],  (so  far  only  as  con-  CoTenantbythe 

cems  their  own  respective  acts  and  drfaults),  for  themselves  JJJf^^^^c  not 

respectively,  and  their  respective  heirs,  executors,  and  admi-  incumbered. 

nistrators,  hereby  severally  covenant  with  the  said  [assignee], 

his  executors,  administrators,  and  assigns,  that  the  said  [assign 

nors']  respectively  have  not  done  or  permitted  any  act,  matter, 

or  thing  whereby  the  said  tenements  and  premises  hereby 

assigned,  or  intended  so  to  be,  or  any  part  thereof,  are,  is, 

shall,  or  may  be  incumbered  or  prqudicially  affected.    And  Covenants  by 

the  said  [legatees^,  but  so  as  to  charge  .each  of  them  in  da-  {^^/^J^ 

mages  to  the  extent  only  of  his  share  of  the  said  purchase-  stricted  to  their 

money  of  £ ,  for  themselves  respectively,  and  their  respec-  purchue- 

tive  heirs,  executors,  and  administrators,  hereby  severally  cove-  ^^'^^y)i 
nant  with  the  said  [assignee'],  his  executors,  administrators, 
and  assigns,  that,  notwithstanding  any  act,  matter,  or  thing  —that  the  lease 
done  or  permitted  by  the  said  [assignors  and  legatees],  or  any  ^^^^* 
of  them,  or  by  the  said  [deceased  assignee],  deceased,  to  the 
contrary,  the  said  recited  lease  is  a  valid  and  subsisting  lease, 
and  not  liable  to  be  defeated  by  re-entry  or  otherwise;  And  —for  right  to 
that,  notwithstanding  any  such  act,  matter,  or  thing  as  afore-  *^^' 
said,  the  said  [assignors  and  legatees],  or  some  of  them,  now 
have  in  themselves,  or  one  of  them  now  has  in  himself,  good 
right  by  these  presents  to  assign  or  otherwise  assure  the  said 
premises  hereby  assigned,  or  intended  so  to  be,  with  the  ap- 
purtenances, imto  the  said  [assignee],  his  executors,  adminis- 
trators, and  assigns,  fo/the  residue  now  unexpired  of  the  said 

term  of years  in  manner  aforesaid,  according  to  the  true 

intent  of  these  presents;  And  further,  that  it  shall  be  lawful  --^for  quiet  en- 
for  the  said  [assignee],  his  executors,  administrators,  and  as-  J^y™®°^* 
signs,  henceforth,  during  the  continuance  of  the  said  term 
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of years^  peaceably  and  quietly  to  hold  and  enjoy  the  said 

premises^  and  to  take  the  rents  and  profits  thereof^  subject  to 
the  said  rent^  covenants^  and  conditions,  without  any  eviction 
or  denial  from  or  by  the  said  [assifffwrs  and  leffaiees],  or  any 
of  them,  or  any  person  or  persons  rightfully  claiming  or  to 
claim  through,  under,  or  in  trust  for  them  or  any  of  them,  or 
through  or  under  the  said  [deceased  assiffnee],  deceased.  Free 
and  clear,  or  by  the  said  [leffatees],  or  some  one  of  them, 
their  or  some  one  of  their  heirs,  executors,  or  administrators, 
kept  indemnified  from  or  against  all  former  and  other  estates, 
rights,  titles,  charges,  and  incumbrances,  created  or  occasioned 
by  the  said  [aasiffnors  and  legatees],  or  any  of  them,  or  by  the 
said  [deceased  assiffnee"],  deceased,  or  any  person  or  persons 
claiming  or  to  claim  through,  under,  or  in  trust  for  them  or 
any  of  them,  or  through  or  under  him;  And  also,  that  the 
said  [assignors  and  legatees']  respectively,  and  every  person 
rightfully  claiming  or  to  claim  through,  under,  or  in  trust 
for  them  or  any  of  them,  or  through  or  under  the  said  [de- 
ceased assignee],  deceased,  (except  the  person  or  persons  for  the 
time  being  entitled  to  the  benefit  of  the  said  rents,  covenants, 
and  conditions,  in  respect  only  of  such  benefit),  will,  at  any 
time  or  times,  at  the  request  and  costs  of  the  said  [assignee], 
his  executors,  administrators,  or  assigns,  make,  do,  or  execute 
eveiy  such  act,  deed,  assignment,  or  assurance,  for  more  effec- 
tually assuring  the  said  premises  hereby  assigned,  or  intended 
so  to  be,  or  any  part  thereof,  unto  the  said  [(Msignee],  his  exe- 
cutors, administrators,  or  assigns,  for  the  residue  which  shall 

be  then  unexpired  of  the  said  term  of years,  according  to 

the  true  intent  of  these  presents,  as  by  the  said  [assignee],  his 
executors,  administrators,  or  assigns,  or  his  or  their  counsel  in 
the  law,  shall  be  reasonably  advised  and  required,  and  as  shall 
be  tendered  to  be  done  or  executed.  And  the  said  [assignee], 
iot  himself,  his  heirs,  executors,  administrators,  and  assigns, 
hereby  covenants  with  the  said  [assignors],  their  executors 
and  administrators.  That  the  said  [asrignee]^  his  executors,  ad- 
ministrators, or  assigns,  will  henceforth  pay  the  said  rent,  and 
observe  and  perform  the  said  covenants  and  conditions  respect- 
ively reserved  and  contained  in  the  said  recited  indenture  of 
lease,  and  will  also  effectually  keep  indenmified  the  said  [assign 
nors] ,  as  such  executors  as  aforesaid,  their  heirs,  executors,  and 
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administrators^  and  the  heirs,  executors,  and  administrators, 
and  the  real  and  personal  representatives  for  the  time  being  of 
the  said  \decea9ed  aM^gnei\^  deceased,  from  all  actions,  suits^ 
and  other  proceedings,  and  aU  costs,  losses,  damages,  and  ex- 
penses, by  reason  of  the  non-payment  of  the  same  rent,  or 
the  non-observance  or  non-performance  of  the  same  covenants 
and  conditions,  or  any  of  them,  or  by  reason  of  any  matter  or 
thing  relating  thereto.    In  witness  &;c. 


VOL,  II.  s 


PART  II. 

ASSURANCES    OPERATING    UNDER   THE 

STATUTE    OF    USES. 


I.  38b  ^ransmatatton  of  ^Poss(98(on. 

1.   WHERE   THE    SEISIN    AND    THE    USB    ABB    CREATED    BT   THE 

SAME    INSTRX7MBNT. 


No.  18. 

Settlement^  by  JpeoSmeitt,  after  Marriage  to  Uses 
in  Favour  of  the  FeaffoTj  Ids  Wife  and  CUUhren. 


T] 


HIS  INDENTURE,  made  the day  of ,  in  the 

Paztiei.  year  of  our  Lord j  Between  [Jeqffor\  of  &c.,  of  the  one 

TuTATUM.       part,  and  {feoffees  to  uses'] ,  of  &€.,  of  the  other  part.    Wit- 

nesseth,  that,  in  consideration  of  the  marriage  heretofore 
solemnized  between  the  said  {feoffor']  and  [Christian  name]  his 
wife,  formerly  [vMiden  nanut],  spinster,  and  in  consideration  of 
the  love  and  affection  which  the  said  [feoffor']  bears  towards 
his  said  wife,  and  for  divers  other  good  causes  and  consider- 
ations (42)  him  the  said  [feoffor]  hereunto  moying,  and  in 
consideration  of  lOf.  (43)   paid  by  the  said  [feoffees]  to  the 


(42)  Ante,  VoL  1,  UlustratioiiSy  I. 
Kominal  eoosi-       (43)  It  iB  not  necessary  to  the  validity  of  a  conveyance  at  common  law, 
dentioni.  that  any  consideration  should  be  given  or  expressed.   (Vide  ante,  Dlnstra- 

tiona,  I.).    The  only  purpose  of  the  nominal  consideration  expressed  in  the 

text  is  to  render  the  deed  capable  of  operating  as  a  bargain  and  sale,  if  inrolied 

within  six  lunar  months  from  the  date,  pursuant  to  the  stat.  37  Hen.  8,  c.  16. 

CoDTeyaiicet  to  But  in  most  cases  the  intention  would  be  defeated  by  giving  that  operation 

uei,  opentiDg    to  assurances  designed  to  take  effect  by  transmutation  of  possesion.    Thus^ 

M  MTgiins         ^^  precedent  in  the  text^  operating  as  a  baigain  and  sale  of  the  ute^  instead 
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\_feoffior]  immediately  before  the  execution  of  these  presents^ 
the  receipt  whereof  is  hereby  acknowledged,  the  said  [^feoffor] 
Hath  given,  granted,  and  enfeoffed,   and  by  these  presents  OperatiTa 
Doth  give,  grant,  enfeoff,  and  confirm  unto  the  said  \^feoffees\  ^°'^*' 
and  their  heirs.  All  [^parcels],  (of  which  said  hereditaments  the  Piurcels. 
said  \^feoffor]  is  seised  in  fee-simple  in  possession),  Together 
with  all  rights,   members,  and  appurtenances  thereunto  be- 
longing; And  also  all  the  estate,  right,  title,  and  interest  at  AU  estate,  && 
law  or  in  equity  of  the  said  [/<?ojfor],  in  or  to  the  said  here- 
ditaments and  premises,  and  every  part  thereof,  with  their 
appurtenances;    And  all   deeds   and  muniments  in  his  pos-  Deeds,  &e. 
session  or  power  relating  thereto;   To   have   and   to   hold  Habendum. 
the  said  hereditaments  and  premises  hereby  granted  and  en- 
feoffed, or  intended  so  to  be,  with  their  appurtenances,  unto  To  Uses,  viz. 
the  said  [feoffees]  and  their  heirs  (44) :    Nevertheless,   To  r^^®**  "^ " 

feoffor  and  wife 

of  a  feo£Finent  of  the  land,  would  vest  the  legal  fee  in  the  persons  named  as 
feofTeeSy  and  the  limitations  purporting  to  he  uses  would  confer  only  equi- 
tahle  interests.  Besides,  although  the  use  may  be  bargained  and  sold  to  A. 
for  life,  with  remainder  to  B.,  it  cannot  be  bargained  and  sold  to  such  per- 
sons, and  in  such  manner,  as  A.  shaU  appoint  (Gilb.  Uses,  46) ;  so  that,  for 
example,  the  power  of  appointment  which  forms  part  of  the  ordinary  limi- 
tations to  prevent  dower,  cannot  be  created  by  way  of  bargun  and  sale, 
(and  see  6  Ner.  &  Mann.  482,  n.). 

(44)  By  this  conveyance  the  possession  of  the  land  b  transferred  to  the    Of  the  seiain  to 
feoffees,  to  hold  to  them  and  their  heirs :  they  have  consequently  the  legal   ••^®  "■*■• 
seisin  of  the  fee  as  joint  tenants.    The  words  ''and  their  heirs,"  are  used 
to  denote  the  quantity  of  estate  (viz.  the  fee)  requisite  to  supply  the  uses, 
as  these,  in  point  of  legid  effect,  cannot  be  more  than  commensurate  with 
the  seisin;  so  that  if  the  conveyance  were  made  to  A.  (without  words  of 
inheritance)  to  the  use  of  B.  and  his  heirs,  then,  as  A.  would  be  seised  for 
life  only,  the  use  would  confer  upon  B.  and  his  heirs  (the  heirs  taking  as 
special  occupants)  an  estate  pur  auter  vie,  (i.  e.  for  the  life  of  A.).    The 
habendum  is  usually  made  to  the  feoffees  or  relessees  to  uses,  and  their  heirs, 
and  not  to  them,  their  heirs  and  assigns;  and  there  seems  to  be  propriety 
in  this^  inasmuch  as  they  have  but  a  momentary  title.    The  attraction  of 
the  uses,  as  magnetised  (if  such  an  expression  be  allowable)  by  the  statute, 
instantly  draws  the  possession  from  the  feoffees  or  relessees,  and  executes 
it  in  the  objects  of  the  limitations.     If  no  use,  or  only  contingent  or  future    Resulting  uses. 
uses,  were  limited,  then,  in  the  absence  as  well  of  a  valuable  consideration 
moving  from  or  on  behalf  of  the  feoffees  or  relessees,  as  of  an  apparent  in* 
tent  to  be  answered  by  vesting  the  estate  in  them,  the  use  would  instantly 
result  to  the  feoffor  or  releasor,  who  would  be  reinstated  in  his  former 
ownership,  (but  see  3  &  4  Will.  4^  c.  106,  s.  3,  ante.  Vol.  1,  Chap,  v.) :  so, 
if  the  use  were  limited  for  particular  estates,  as  for  life  or  in  tail  only,  the 

£  2 
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shall  by  deed     and  foT  such  Hflcs^  estates^  intents,  and  purposes,  and  in  such 
appoint;  manner  as  the  said  [feoffor]  and  [Christian  name]  his  wife,  at 

any  time  or  times,  by  any  deed  or  deeds  (either  with  or  with- 
out power  of  revocation  and  new  appointment)  to  be  executed 
by  them  in  the  presence  of  and  to  be  attested  by  one  or  more 
witness  or  witnesses,  shall  jointly  appoint;  And  in  default  of 
—use  of  feoffor  such  appointment,  To  the  use  of  the  said  [feoffor]  and  his 
^'  ^  ^*  assigns  during  his  natural  life,  without  impeachment  of  waste; 

And  after  the  determination  of  that  estate  by  any  means  in 
— useoftnis-  his  lifetime.  To  the  use  of  the  said  [feoffees]  and  their  heirs 
lifc'to"sup^rt'  during  the  natural  life  of  the  said  [feoffor],  upon  trust  to  sup- 
contingent  re-  port  the  contingent  remainders  hereinafter  limited,  but  to 
main  ers,         permit  the  said  [feoffor]  and  his  assigns  to  receive  the  rents 

and  profits  of  the  said  hereditaments  and  premises  during  his 
—use  of  feof-  natural  life;  And  after  the  decease  of  the  said  [feoffor],  To  the 
lif*!  **^"^  ^^^      ^^^  ^^  ^^^  *^d  [feoffor^ s  wife]  and  her  assigns   during  her 

natural  life,  without  impeachment  of  waste;  And  after  the 
— nseof  trus-     determination  of  that  estate  by  any  means  in  her  lifetime.  To 

iffe*  to^su  *  0 "  ^'^  ^^^*®  ^^  *^®  ®^^  [feoffees]  and  their  heirs  during  the  life  of 
&c.  the  said  [feoffor^s  toife]  (45),  Upon  trust  to  support  the  con- 

tingent  remainders  hereinafter  Umited,  yet  nevertheless  to 
permit  the  said  [feoffor's  wife]  and  her  assigns  to  receive  the 
rents,  issues,  and  profits  of  the  said  hereditaments  and  pre- 
mises during  her  natural  life;   And  after  the  decease  of  the 
—use  of  child-   Said  [feoffor's  wife],  To  the  use  of  the  child,  if  only  one, 
imd  wifcin*'      ^^  *^®  children,  if  more  than  one,  of  the  said  [feoffor]  and 
common  in  fee;   [Christian  name]  his  wife,  and,  if  more  than  one,  to  take  in 

equal  shares  as  tenants  in  common,  and  the  heirs  (46)  and  as- 


Misuse  of  the      use  of  the  ultimate  fee  would  result.  (Ante,  Vol.  1,  Illustrations,  II.  s.  2). 
word  jumMT.      It  is  a  common  error  to  express  the  grant  or  the  hahendum  as  made  to  the 

grantees  and  the  survivor  ofihemy  &c.,  thus  giving  to  the  conyeyance  a  con- 

tingmt  aspect.    The  word  survivor  is  a  rock  on  which  the  framers  hoth  of 

deeds  and  wills  are  very  apt  to  split,  as  the  reports  abundantly  proye.    It 

has  been  already  obseryed,  that  *  the  effect  of  limiting  the  use  to  the  relessee 

is  merely  negative ;  he  is  still  in  at  the  common  law.'  (lb.). 

Limitation  to  (45)  This  second  limitation  to  trustees  is  not  necessary  to  preserve  the 

trustees  to  pre-  contingent  remainders,  but  it  protects  the  wife  against  the  consequences  of 

*®'^®'  an  inadvertent  act  of  forfeiture.  (Vide  ante,  Vol.  1,  pp.  14,  27,  73). 

Tenancy  in  (46)  The  expense  and  inconvenience  of  fines  and  recoveries  brought 

common  in  tail,  limitations  to  children  as  tenants  in  common  in  tail,  with  cross  remainders 

maindm  ^'     ^  ***^  ^^  disrepute.    In  every  point  of  view,  limitations  in  fee,  with 
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signs  of  such  child  or  respective  children;  And  in  case  any  of  —with  cross 
the  said  children  shall  die  nnder  the  age  of  twenty-one  years  SiSnl°JJtwrcD 
without  leaving  issue  living  at  his,  her,  or  their  death  or  re-  ^^^^  i°  ^««J 
spective  deaths,   then  as  to  as  well  the  share  hereinbefore 
limited  to  each  child  so  dying  as  the  share  or  shares  limited  to 
such  child  by  this  executory  limitation.  To  the  use  of  the  other, 
if  only  one,  or  the  others,  if  more  than  one,  of  the  said  chil- 
dren, and  if  more  than  one  to  take  as  aforesaid,  and  the  heirs 
and  assigns  of  such  other  or  others  respectively;  but  in  case 
there  shall  be  no  child  of  the  said  [feoffor]  and  [Christian 
name]  his  wife,  or  no  such  child  who  shall  attain  the  age  of 
twenty-one  years,  or  who  dying  under  that  age  shall  leave 
issue  living  at  his  or  her  death.  To  the  use  of  the  said  —use  of  feoffor 
[feoffor]  y  his  heirs    and    assigns    for  ever.      And  the   said  *°^"^ 
[feoffor],  for  himself,  his  heirs,  executors,  and  administrators,  feoffor,  for 
hereby  covenants  with  the  said  [feoffees]  and  their  heirs,  that  —quiet  enjoy- 
the  said  hereditaments  and  premises  hereby  enfeoffed,  or  in-  to^bc^mlu-"^ 
tended  so  to  be,  shall  or  may  at  all  times  henceforth  be  peace-  ^^^** 
ably  held  and  enjoyed,  and  the  rents  and  profits  thereof  be 
received  according  to  the  limitations  hereinbefore  contained, 
without  any  eviction,  interruption,  or  denial  from  or  by  the 
said  [feoffor],  or  any  person  or  persons  rightfully  claiming  or 
to  claim  through,  under,  or  in  trust  for  him,  or  through  or 
under  any  of  his  ancestors;    Free  and  clear,  or  by  the  said  —freedom  from 
[feoffor],  his  heirs,  executors,  or  administrators,   effectually  ^"^""^brancea; 
kept  indemnified  from  or  against  all  former  or  other  estates, 
titles,   and  incumbrances  created  or  occasioned  by  the  said 
[feoffor],   or   any  person   or  persons  claiming   or  to  claim 
through,  under,  or  in  trust  for  him,  or  through  or  under  any 
of  his  ancestors,  or  by  his  or  their  or  any  of  their  acts,  de- 
faults, privity,  or  procurement;  And  further,  that  the  said  — fttrtheras- 
[ feoffor],  and  every  person  rightfully  claiming  or  to  claim 
through,  under,  or  in  trust  for  him,  or  through  or  under  any 
of  his  ancestors  or  devisors,  will,  at  any  time  or  times,  at  the 
request  and  costs  of  any  person  or  persons  for  the  time  being 
entitled  to  any  estate  or  interest  under  the  limitations  afore- 


surance. 


cross  executory  limitations^  are  still  to  be  preferred.  Indeed,  where  a 
small  estate  is  to  be  distributed  among  several,  the  better  plan  is  to  impress 
it  with  a  tmst  for  conversion,  and  to  settle  the  produce. 
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said^  make^  do^  and  execute  every  such  act,  deed,  conveyance, 
or  assurance  for  more  effectually  limiting  the  said  heredita* 
ments  and  premises,  or  any  part  of  the  same,  with  the  ap- 
purtenances, to  the  uses  aforesaid,  or  such  of  them  as  shall 
be  subsisting,  according  to  the  true  intent  of  these  presents, 
as  by  the  person  or  persons  making  such  request,  or  his, 
her,  or  their  counsel  in  the  law,  shall  be  reasonably  ad- 
vised and  required,  and  as  shall  be  tendered  to  be  made, 
done,  or  executed.  [Far  powers  of  attorney  to  deliver  and 
receive  seirin,  vide  pp.  7,  8,  ante] .     In  witness  &c. 

*4c*  For  Form  of  Memorandum  of  Livery  to  be  indorsed,  vide 

pp.  4,  9,  ante. 


No.  14. 


Partiet. 


RCCITALI 

—of  intended 
marriage; 

—of  agreement 
to  settle  estates, 
of  which  the  in- 
tended husband 
is  seised  in  fee. 


Tbitatum. 


Settlement,  by  TLXHSi  and  l^least,  in  contemplation 
of  Marriage,  to  Uses  in  Strict  Settlement. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [relessor']  of  &c.,  of  the  first 

part;  [intenckd  wife  of  relessor'],  of  &c.,  of  the  second  part;  [re- 
lessees],  of  &;c.,  of  the  third  part;  and  [trustees  of  term  for 
securing  jointure  and  raising  portions],  of  &c.,  of  the  fourth 
part.  Whereas  a  marriage  has  been  agreed  upon  and  is  in- 
tended shortly  to  be  solemnized  between  the  said  [relessor] 
and  [intended  vnfe].  And  whereas,  upon  the  treaty  for  the 
said  intended  marriage,  it  was  agreed  that  the  hereditaments 
hereinafter  described,  and  whereof  the  said  [relessor]  is  seised 
in  fee-simple  in  possession,  free  from  incumbrances,  should  be 
settled  to  the  uses,  upon  the  trusts,  and  with  and  subject  to 
the  powers  and  provisions  hereinafter  expressed  or  contained. 
Now  THIS  indenture  WITNESSETH,  that,  in  pursuance  of  the 
said  recited  agreement,  and  in  consideration  of  the  said  in- 
tended marriage,  and  also  in  consideration  of  \0s,  paid  by  the 
said  [rekssees]  to  the  said  [relessor]  on  the  execution  of  these 
presents,   the  receipt  whereof  is  hereby  acknowledged.  The 
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said  [relessor],  with  the  privity  and  approbation  of  the  said 
[intended  tvy^],  Hath  grantejfl^  ^bar^ainied^  sold^  released^  and  Op«ratiTe 
confirmed,  and  by  these  present's -Coth  grant,  bargain,  seU,  '^""^ 


release,  and  confirm  unto  the  said  [relessees]  and  their  heirs,  ' 
(hrAe^ac^uftl  poBsession  of  the^said  {relessees]  new^  bring,-  by  i^'' 
yirtue  of  a?  bargain  and  sale  thereof  made  to  them  ify  the  said 
[r«/eMor],;in  consideration  of  os,,  by  indenture  befiring  date 
the  day  ne|Kt  before  the  day  oo  the  date  of  these  presents;,  for 
one  year,  jto  be  computed  firom  the  day  next  befojre  the  day 
of  the  datej  of  the  said  indenturi^  of  bargain  and  salb,  and  by 

^ff^^  in^  pbstgflsion)^  <-fiftt-'^>»  ^^-^   >.'  /i^*^?  ^ 
All  {jHtrceUf],  Together  with  all  the  rights,  members,  and  ap-  tircefa.'  *^'^  •^"'^^ 
piirtenances  whatsoever,  to  the  said  hereditaments  and  pre-  -^"-^j^-^''  ^^"^^  '  ,   ' 
mises,  or  any  part  or  parts  thereof,  belonging  oir  in  anywise 
appertaining;  And  also  all  the  estate,  right,  title,  interest,  Allesute,  &e. 
claim,  and  demand,  at  law  or  in  equity,  of  the  said  [relegaar], 
in,  to,  out  of,  or  upon  the  said  hereditaments  and  premises, 
and  every  part  thereof,  with  their  appurtenances;  And  also  Deeds,  &c 
all  deeds  and  writings  relating  to  the  title  of  the  said  [re» 
lessor]   to  the  said  hereditaments  and  premises,  or  any  part 
thereof,  now  in  his  custody  or  power:  To  hate  and  to  hold  Habexdum. 
the  said  manors  and  other  the  hereditaments  and  premises 
hereby  released  or  otherwise  assured,  or  intended  so  to  be, 
with  their  appurtenances,  unto  the  said  {relessees'],  and  their 
heirs:  Nevertheless,   to  the   uses,   upon  the  trusts^  and  Uibi,  vis. 
with  and  subject  to  the  powers  and  provisions  hereinafter  ex- 
pressed or  contained;  (that  is  to  say),  To  the  use  of  the  said  — use  of  hnt- 
[relessor],  his  heirs  and  assigns,  until  the  said  intended  mar-  m^l^er  ^ 
riage  shall  be  solemnized;  and  immediately  after  the  solemni- 
zation thereof.  To  the   use  (47)   and  intent  that  the  said  —uses  for  se- 

cuiiog  rent- 

(47)  This  limitation,  and  all  the  subsequent  limitations,  are,  with  refer-  Ezeoutoiyiuet. 
ence  to  the  limitation  to  the  use  of  the  relessor  in  fee  till  the  marriage, 
ahifting  or  executory  uses.    The  powers  of  leasing,  jointuring,  &c.,  like- 
wise belong  to  the  same  comprehensiye  class  of  limitations,  which,  though 
known  under  the  yarious  appellations  of  shifting,  executory,  secondary, 
springing,  and  future  uses,  all  acknowledge  one  leading  principle.    Uses  Classiflcatioii  of 
may  be  shortly  divided  into  vested,  contingent,  and  executory : — ^first,  a  ^^'®'* 
vested  use  confers  a  legal  estate^  as  when  land  is  limited  to  the  use  of  A«  for 
life;  secondly,  a  contingent  use  confers  a  1^^  title^  answering  to  a  contin- 
gent remainder  at  the  common  law,  as  when  a  limitation  to  the  use  of  A. 
for  life  is  followed  by  a  limitation  to  the  use  of  his  unborn  children  in  tall ; 
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charge  to  traa-  [relesiees],  their  executors^  administrators^  and  asaignB^  majj 
tended'wife'8  during  the  term  of  nmety-nine  years,  to  be  computed  from 
pin-money.        ^^  ^y  of  the  date  of  these  presents,  if  the  said  {intefuled 

w{fe]   and  the  said  [releMor],  her  intended  husband,  shall 
both  so  long  live,  receive  out  of  the  rents  and  profits  of  the 

said  hereditaments  a  yearly  rent<;harge  of  £ of  lawful 

British  money,  dear  of  land*tax  and  all  other  deductions,  by 
equal  quarterly  portions,  on  the  35th  day  of  March,  the  24th 
day  of  June,  the  29th  day  of  September,  and  the  25th  day 
of  December  in  every  year,  the  first  quarterly  portion  to  be 
paid  on  such  of  the  said  days  as  shall  happen  next  after  the 
Power  of  dii-     solcnmization  of  the  said  intended  marriage;  And  to  this 

FUBTHBa  USB  and  intent,  that  when  and  so  often  as  the  said 
yearly  rent-charge  shall  be  in  arrear  for  twenty-one  days  after 
the  same  shall  become  due,  it  shall  be  lawful  for  the  said  [re* 
lessees],  their  executors,  administrators,  or  assigns,  to  enter 
upon  the  said  hereditaments  and  distrain  for  the  arrears  of  the 
said  yearly  rent-charge,  and  the  distresses  then  and  there 
found  to  dispose  of  according  to  law,  in  order  that  such  arrears 
Power  of  entry,  and  all  incidental  costs  and  expenses  may  be  satisfied;  And  to 

THIS  FURTHBR  USB  and  intent,  that  when  and  so  often  as  the 
said  yearly  rent-charge  shall  be  in  arrear  for  thirty  days  after 
the  same  shall  become  due,  it  shall  be  lawful  for  the  said  [re* 
kssees"],  their  executors,  administrators,  or  assigns,  without  any 
formal  demand,  to  enter  into  the  possession  of  the  said  here* 
ditaments,  or  any  part  thereof  in  the  name  of  the  whole,  and 
take  the  rents  and  profits  thereof,  until  such  arrears  and  all 
incidental  costs  and  expenses,  together  with  so  much  of  the 
said  yearly  rent-chai^  as  shall  grow  due  during  such  pos* 
session,  shall  be  satisfied,  such  possession  to  be  without  im- 
Tmsuofpin-    peachmeut  of  waste.    And  it  is  declared  that  the  said  [reles^ 


money. 


and,  thiidly,  an  executory  use  confers  also  a  l^^al  title,  answering  to  an 
executory  devifle,  as  when  a  limitation  to  the  use  of  A.  in  fee  is  defeasible 
by  a  limitation  to  the  use  of  B.,  to  arise  at  a  future  period,  or  on  a  given 
erent.  This  third  class  may  be  infinitely  subdiyided;  but  howerer  widely 
those  limitations  which  depart  from  the  rules  of  tenure  may  appear  to 
differ  among  themselyesy  it  will  be  found,  upon  examination,  that  the  com- 
mon point  of  difiFerence,  namely,  non^ionformity  to  the  ancient  law,  is  the 
essential  characteristic  of  each.  They  all  take  e£fect  by  diresti^g,  wholly 
or  partially,  the  vested  fee,  being  neither  dependent  on  the  estate,  nor 
destructible  by  the  act  of  any  preceding  taker. 
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seeslf  their  elecntors^  administrators^  and  assigns^  shall  stand 
possessed  of  the  said  yearly  rent-charge^  Upon  trust  to  pay 
the  same  into  the  proper  hands  of  the  said  [intended  wife], 
or  to  any  agent  or  agents  authorized  by  writing  under  her 
hand  to  receive  the  same^  in  order  that  she  may  enjoy  the  same 
for  her  separate  use,  exempt  from  the  control,   debts,    and 
engagements  of  her  said  intended  husband.    And  it  is  de- 
clared that  the  receipts  of  herself,  or  such  agent  or  agents  as 
aforesaid,  shall  alone  be  discharges  to  the  trustees  or  trustee  for 
the  time  being  of  the  said  yearly  rent-charge  for  the  payments 
thereof.    And  it  is  further  dedared,  that  she  shall  not  have 
any  power  to  alien  or  anticipate  the  same  rent-charge.     Pro-  Not  more  than 
TinsD,  that  if  at  any  time  or  times,  througK  the  wilful  default  ieara  ofpiiv^" 
of  the  said  [intended  mfe']  and  her  trustees,  there  shall  be  more  money  to  be 
than  two  years'  arrears  of  the  last-mentioned  yearly  rent-  ''^'^' 
chaige,  then  the  amount  of  two  years'  arrears  only  shall  be  re- 
coverable, and  the  residue  of  the  arrears  shall  sink  into  the  in- 
heritance of  the  said  hereditaments;  and  the  said  trustees,  and 
all  other  persons,  shall  be  exonerated  from  liability  in  respect 
theareof ;  And,  subject  to  the  said  yearly  rent-charge  and  the 
powers  and  remedies  for  raising  the  same.  To  the  use  of  the  ^ose  of  in- 
said  [relessar]  and  his  assigns  during  his  life,  without  impeach-  for^fc?*"*^^* 
mcmt  of  waste  (48);  And  immediately  after  the  determination 
in  his  lifetime  of  the  estate  hereinbefore  limited  to  him.  To  the  — ose  of  tnit- 
USE  of  the  said  [releMees],  their  executors  and  administrators,  ^VngenTre^^ 
during  the  remainder  of  the  natural  life  of  the  said  [relesaor],  mainden; 
Upon  trust  to  preserve  the  contingent  remainders  hereinafter 
limited,  but  to  permit  the  said  [relessor]  and  his  assigns  to  re- 
ceive the  rents  and  profits  of  the  said  hereditaments;  And  im« 
mediatelv  after  the  decease  of  the  said  [releMor],  To  the  use  — ^wsforse- 

ciinng  jointure 


(48)  It  is  equitable  waste  in  a  tenant  for  life  without  impeachment  of  Equitable 
waste  to  cut  timber  *' planted  or  growing  for  ornament."     On  this  subject  wMte—ornii^ 
see  JStrathmore  r.  B<noe8,  (2  Bro.  C.  C.  88) ;   WiUiams  v.  Macncmaray  (8  ™*°     ^        * 
Yes.  70) ;   Marquis  of  Downskire  r.  Ladj^  Sancfys^  (6  Yes.  167) ;   Lard 
Tamworih  v.  Lord  FerrerSy  (6  Yes.  419);  I><^  v.  ifmy,  (16  Yes.  376); 
and  Bmrgeu  t.  Lamby  (16  Yes.  174).    It  seems  desirable,  in  order  to  pre- 
Tent  the  fiunily  quarrels  which  are  too  often  engendered  between  tenants 
§at  life  and  reomiBder-men,  that  powers  more  extensive  than  those  which 
are  commonly  given  should  be  confided  to  tenants  for  life.   (Yide  ante, 
YoL  1,  Illustrations,  YII.). 
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TCiit-diii]ge  to 
intended  wife; 


and  intent  that  the  said 


if  she  shall  sarviye  the 


— in  l»r  of 
dower,  &c. 


of 
for  500 


y«tt»i 


offint 
and  other  sons 
of  intended 
mwriage  in  tail 
male; 


said  [reksgor],  and  her  assigns  maj,  during  the  remainder 
of  her  life,  receiye  out  of  the  rents  and  profits  of  the  said 
hereditaments  a  yearly  rent-charge  of  £ of  lawful 


of  first 
and  other  torn 
ofinteodedhns- 
hand  bj  any  fu- 
ture wile  in  taO 
male; 


money^  dear  of  all  land-tax  and  other  deductions^  on  the 
days  appointed  for  payment  of  the  yearly  rent  firat  herein- 
before limited^  the  first  quarteHy  portion  to  be  paid  on  such 
of  the  same  days  as  shall  happen  next  after  the  decease  of 
the  said  [rdessor],  with  the  like  powers  and  remedies  as 
are  given  for  securing  the  yearly  rent-charge  first  herein- 
before limited.  And  it  is  declared,  that  the  yearly  rent- 
chai^  lastly  hereinbefore  limited  shall  be  accepted  by  the  said 
[vUemded  wtfe]  for  her  jointure,  and  in  bar  of  dower,  thiidSy 
and  fireebench,  out  of  the  fireehold,  copyhold,  and  customary 
tenements  and  hereditaments  of  which  the  said  [rde$9or] 
shall  be  seised  or  possessed  during  the  intended  coverture; 
And  subject  to  the  yearly  rent-charge  lastly  limited,  and  to  the 
powers  and  remedies  for  securing  the  same.  To  the  use  of  the 
said  [refaaieef],  their  executors,  administrators,  and  assigns,  for 
the  term  of  500  years,  to  be  computed  from  the  day  of  the  date 
of  these  presents,  without  impeachment  of  waste.  Upon  the 
trusts  hereinafter  declared;  And  from  and  immediately  after 
the  expiration  or  other  sooner  determination  of  the  same  term, 
and  in  the  meantime  subject  thereto  and  to  the  trusts  thereof. 
To  THE  USE  of  the  first  (49)  and  every  other  son  successively  of 
the  said  [refassor]  by  the  said  [tntemded  wife]  in  remainder,  one 
after  another,  and  the  heirs  male  of  the  body  of  each  such  son, 
every  elder  son  and  the  heirs  male  of  his  body  taking  before 
every  younger  son  and  the  heirs  male  of  his  body ;  And  on 
fiiilure  of  such  issue  (50),  To  the  use  of  the  first  and  eveiy 
other  son  successively  of  the  said  [relestor]  in  remainder,  one 
after  another,  and  the  heirs  male  of  the  body  of  each  such  son, 
eveiy  elder  son  and  the  heirs  male  of  his  body  taking  before 


Remaindera 
to  collateral 
hranchea. 


(48)  Vide  ante.  Vol.  1,  Dlnstntions,  Vn. 

(50)  The  limitations  which  follow  in  the  text  to  the  iasQe  of  the  hus- 
band by  any  after-taken  wife,  and  to  the  collateral  and  female  branches  of 
the  femUy,  are  not  of  ordinaiy  oocnrrence  in  wtarria^  settlementa,  bnt  are 
added,  in  order  to  afibrd  opportunity  for  introducing  powers  of  j<Hntaring, 
portioning,  &c.,  and  thus  rendering  the  precedent  as  comprehensiTe  as 
possible. 


PART  II.]     UNDBR  THE  STATUTE  OF  USES.  59 

every  younger  son  and  the  heirs  male  of  his  body;  And  on 
failure  of  such  issue^  To  the  use  of  {nea^t  younger  brother  of  —useofbro- 

the  intended  husband]  and  his  assigns,  during  his  life,  without  ^nded  bw-"' 

impeachment  of  waste,  [remair^der  to  trustees  to  preserve  con-  band  for  life; 
tingent  remainders,  with  remainders  to  the  first  and  other  sons  of  --[«'? «i»<'^''* 

^  '  •'  '^  to  the  utue  male 

the  brother  in  tail  male,  corresponding  with  the  previous  limited  of  the  brotiier, 
tions  to  the  intended  husband  and  his  issue  male,  with  like  re-  ^ale^^hro- 
mainders  to  his  other  brothers,  according  to  seniority,  and  their  '**«  </'*«  «»- 
sons  in  tail  male]  ;  And  on  failure  of  such  issue,  To  the  use  and  their  Utue 
of  the  first  and  every  other  daughter  successively  of  the  said  "•*''*]? 
[relessor]  by  the  said  [intended  wife]  in  remainder,  one  after  j[^d  otber 
another,  and  the  heirs  male  of  the  body  of  each  such  daughter,  daugbters  of 
every  elder  daughter  and  the  heirs  of  her  body  taking  before  marriage  in  tail 
every  younger  daughter  and  the  heirs  of  her  body;  And  on  ™*^®' 
failure  of  such  issue,  [remainder  to  the  first  and  other  daughters  ^[remaindert 
of  the  intended  husband  by  any  future  wife,  remainder  to  the  dmght^»  of  the 
first  and  other  daughters  of  the  brothers  of  the  intended  husband,  V*'^^*'  **"" 
accard&ng  to  seniority,  in  tail  male] ;  And  on  failure  of  such  future  wife  in 
issue.  To  THE  USE  of  the  said  [trtistees  to  preserve  contingent  Jj^^jj'^^' 
remainders],  their  executors  and  administrators,  during  the  life  daughten  of  the 
of  [name],  the  wife  of  [name  and  additions],  who  before  her  naie};' *" 
marriage  with  him  was    [maiden  name],  spinster,  the  eldest  — useoftnu- 
fldster  of  the  said  [intended  husband],  without  impeachment  of  ^^a  married^  ^ 
waste.  Upon  trust  to  preserve  the  contingent  remainders  herein-  ""ter  of  the  in- 
after  limited,  and  to  pay  the  rents  and  profits  of  the  said  here-  for  her  separate 
ditaments  into  the  proper  hand  of  the  said  [sister],  or  to  such  ^^^* 
person  or  persons  as  she  shall  by  writing  under  her  hand  appoint 
to  receive  the  same,  but  not  by  way  of  anticipation,  for  her 
separate  use,  free  from  marital  control,  and  for  which  rents  and 
profits  the  receipts  of  herself  or  her  appointees  shall  be  suf- 
ficient discharges;  And  inmiediately  after  her  decease,   [re-  —[remaindert 
mainders  to  the  first  and  other  sons  of  the  sister  in  tail  male,  slwi'o/the  sister 
with  like  remainders,  in  favour  of  the  other  sisters  of  the  in-  •"  {^i  ««{*»»;«- 

'         •^  •'  "^  mainders  to  the 

tended  husband,  according  to  seniority,  and  their  sons  in  tail  other  sisters  of 
male,  with  remainders  to  the  daughters  of  the  sisters  in  tail  male]  ;  J,^^^*^^ 
And  on  failure  of  such  issue.  To  the  use  of  the  said  [relessor],  their  issue 
his  heirs  and  assigns  for  ever.     Peovidbd  always,  that  every  ^L^gcof  bus- 
person  not  bearing,  otherwise  than  by  the  unauthorized  as-  band  in  fee. 
sumption  thereof  (51),  the  surname  and  arms  hereinafter  re-  Clause  for  uk- 

r  \     f  ^Qg  name  and 


arms. 


(51)  See  Doe  d.  Luseombe  v.  YaUs,  (5  B.  &  A.  544) ;  HdwHns  y.  Lui- 
combe,  (2  Swanst.  S76). 
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qidred  to  be  taken  aad  used^  who  shall  become  entitled  as  be- 
neficial tenant  for  life  or  in  tail  under  the  limitations  herein 
contained^  and  not  be  a  married  woman^  or  who  shall  many 
any  female  becoming  so  entitled^  shall^  as  to  every  such  tenant^ 
within  eighteen  calendar  months  after  he  or  she  shall  become 
entitled  in  possession^  if  of  the  age  of  twenty-one  years^  or  if 
not^  within  eighteen  calendar  months  after  attaining  that  age^ 
and  as  to  every  such  husband^  within  eighteen  calendar  months 
after  his  wife  shall  become  entitled  in  possession  or  become  his 
wife^  whichever  shall  last  happen^  endeavour  to  obtain  an  act  of 
parliament  or  license  from  the  crown^  authorizing  such  person  to 
assume  and  use  the  surname  of j  either  alone  or  in  addi- 
tion to  his  or  her  proper  surname^  (but  so  that  the  name  of 
shall  be  the  last  and  principal  name)^  and  the  arms  of 


f  either  alone  or  quartered  with  his  or  her  family  arms ; 

and  shall^  on  obtaining  such  act  or  license^  assume  and  thence- 
forth use  the  same  surname  and  arms  accordingly;  and  that 
every  person  excluded  firom  the  aforesaid  requisitions  by  reason 
of  his  or  her  bearing  already  the  surname  and  arms  aforesaid, 
shall  continue  the  use  of  such  surname  and  arms;  and  that  in 
case  of  neglect  or  refusal  to  comply  with  all  or  any  of  the  re- 
quisitions of  this  proviso,  the  estate  or  estates  hereby  limited  to 
the  person,  [or,  as  the  case  may  be,  the  estate  hereby  limited  to 
the  ancestor  of  the  person],  who,  or  whose  husband,  shall  be 
guilty  of  such  neglect  or  refusal,  shall  cease,  and  the  subse- 
quent limitations  be  accelerated,  yet  so  that  if  all  or  any  of  the 
uses  Umited  to  the  issue  of  a  tenant  for  life,  whose  estate  shall 
so  cease,  shall  be  contingent,  a  limitation  to  the  use  of  the  said 
[trustees  to  preserve  contingent  remainders'],  their  executors 
and  administrators,  for  the  life  of  such  tenant,  shall  spring  and 
immediately  precede  the  use  or  uses  from  time  to  time  in  con- 
tingency, upon  trust  to  preserve  the  same,  and  to  permit,  if 
there  be  no  prior  vested  estate,  the  rents  and  profits  to  be  re- 
ceived and  enjoyed  by  the  person  or  persons  for  the  time  being 
entitled  to  the  first  vested  remainder:  And  it  is  declared,  that 
on  the  cesser  of  the  estate  of  a  female  tenant  for  life,  whose 
husband  shall  so  neglect  or  refuse  as  aforesaid,  any  appoint- 
ment or  appointments  which  she  may  have  made  in  his  favour 
of  a  rent-charge  or  rent-charges,  in  exercise  of  the  power 
hereinafter  given  to  her,  shall  be  void.  And  it  is  declared^ 
that  the  said  term  of  500  years  is  limited  to  the  said  [trustees 
of  term'],  their  executors,  administrators,  and  assigns.  Upon 


PART  II.]  UNDER   THE   STATUTE   OF  USES.  61 

TKUST^  in  the  first  place^  for  securing  to  the  said  [intended  wtfe]  ~for  Mcaring 
and  her  assigns  the  yearly  rent-charge  hereinbefore  limited  J^^*^^^^' 
to  her  for  her  jointure;  and  for  that  purpose^  when  and  so 
often  as  the  same  rent-charge  shall  be  in  arrear  for  thirty  days 
after  any  of  the  days  appointed  for  payment  thereof^  out  of 
the  rents  and  profits  of  the  said  hereditaments^  or  by  mort- 
gaging^ sellings  or  otherwise  disposing  of  the  same  hereditar 
ments^  or  any  part  thereof^  for  the  last-mentioned  term  or  any 
part  thereof^  or  by  all  or  any  of  the  means  aforesaid^  to  raise 
and  satisfy  all  arrears  of  the  last-mentioned  rent-charge^  and 
all  incidental  costs  and  expenses;  And^  subject  to  the  trust 
aforesaid^    Upon   fuktheb  tkust  (52)^  by  the  direction  in  ^forninng 

portions  for 


(62)  The  usual  modes  of  making  provision  for  younger  children  in  strict  Of  trusti  for 
■etUements^  appear  to  be  liable  to  some  objections: — 1.  They  limit  a  term  »>«ngportion«- 
in  reversion,  expectant  on  the  death  of  the  fiBtther,  tenant  for  life,  at  the  means  of  tddiw 
same  time  that  the  portions  are  made  ndsable  in  his  lifetime  with  his  con-  themintbelife- 
eent ;  consequently,  in  order  to  effect  a  loan  in  his  lifetime,  he  must  chaxge  ^me  of  the  te- 
his  life  interest.    A  security  thus  derived  partly  out  of  the  life  estate,  and  ***"* 
partly  out  of  the  term,  is  complex  and  inconvenient.    To  place  the  term 
before  the  life  estate  might  be  deemed  objectionable,  as  intereepting  the 
^  legal  dominion  of  the  tenant  for  life,  and,  where  the  wife's  jointure  is 
charged  on  the  same  lands,  as  prejudicing  her  rights;  but  it  seems  desirable 
that  a  power  to  accelerate  the  term  should  be  given  to  the  tenant  for  life. 
2.  They  adjust  the  quantum  of  provision  for  the  younger  children  by  re-  2.  As  to  the 
ference  to  the  number  of  children  coming  into  existence,  instead  of  the  criterion  for  as- 
number  eventually  requiring  a  permanent  provision,  i.  e.  marrying  or  at-  Qu"JJ^um^of 
taining  twenty-one.    Having  indicated  a  certain  sum  for  a  given  number  prorition  to  be 
of  children  bom,  they  go  on  to  direct  accruer  among  the  children  if  any  raised. 
die  under  age,  &c. ;  but  as  one  child  might  eventually  carry  off  the  whole 
fund,  a  corrective  clause  is  applied,  cutting  down  the  augmented  portion  to 
a  certain  sum.    This,  of  course,  adds  considerably  to  the  length  and  com- 
plication of  the  trusts.    The  number  of  objects  who  may  require  a  substan- 
tial provisioQ,  furnishes,  it  is  conceived,  the  proper  criterion  for  ascertain- 
ing the  amount  of  the  fund.    The  expectant  share  of  a  child,  or,  in  other 
woids,  what  that  child  would  take  if  the  children  for  the  time  being  in  ex- 
istence should  in  event  be  the  objects,  may  be  available  for  the  purposes  of 
advancement,  for  which  purpose  it  is  not  material  whether  the  share  is 
vested,  subject  to  be  divested,  or  purely  contingent.    In  framing  trusts  for 
childxen  in  money  settlements,  some  conveyancers  adopt  the  contingent 
form,  making  the  attainment  of  twenty-one,  &c.,  an  integral  part  of  the  de- 
scription of  the  objects,  which  renders  the  survivorship  clause  unnecessary, 
since  no  child  dying  under  twenty-one,  &c.,  is  an  object  of  the  trust.  Under 
the  ordinary  clauses  a  child  takes  a  vested  interest  on  its  birth,  subject  to 
be  divested.    Where  distinct  clauses  of  accruer  are  applied,  as  is  some- 
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Trnstiof money 
raised; 

— ^for  younger 
children  and 
issue  as  in- 
tended husband 
shall  appoint; 


writing  of  the  said  [releasor]  ^  during  his  life^  and  after  his 
decease  of  the  proper  authority  of  the  trustees  or  trustee  for 
the  time  being  of  the  same  term^  by  all  or  any  of  the  means 
aforesaid^  to  raise^  in  case  one  child  and  no  more  of  the  said 
intended  marriage^  other  than  an  eldest  or  only  son  entitled  to 
the  inheritance  of  the  said  hereditaments  under  the  limitations 
hereinbefore  contained^   shall  attain  the  age  of  twenty-one 

years^  or  be  married^  the  sum  of  £ of  lawful  British 

money ;  or  in  case  two  children  and  no  more  of  such  marriage^ 
other  than  an  eldest  or  only  son   entitled  as  aforesaid^   shall 

attain  that  age,   or  be  married,  the  sum  of  £ of  Uke 

money;  or  in  case  three  or  more  children  of  such  marriage 
other  than  an  eldest  or  only  son  entitled  as  aforesaid  shall 

attain  that  age  or  be  married,  the  sum    of  £ of  like 

money.  And  as  to  the  money  which  shall  become  raisable 
under  the  trust  lastly  declared,  In  trust,  as  a  portion  or 
portions,  for  the  child  or  more  remote  issue,  or  all  or  any 
one  or  more  of  the  children  or  more  remote  issue  of  the  said 
intended  marriage,  (such  issue  to  be  bom  in  the  lifetime  of  the 
said  [relessor']),  other  than  an  eldest  or  only  son,  or  issue  of  an 
eldest  or  only  son  entitled  as  aforesaid,  for  such  interest  or  in- 
terests in  such  shares,  to  be  vested  and  paid  on  such  contin- 
gencies, and  at  such  period  or  periods,  with  such  limitations 
over  in  favour  of  any  other  or  others  of  the  object  of  this  trust, 
and  in  such  manner,  in  all  respects,  as  the  said  [relessor'],  by 
any  deed  or  deeds,  revocable  or  irrevocable,  executed  by  him 
in  the  presence  of  and  attested  by  one  or  more  than  one  wit- 
ness, or  by  his  last  will,   or  any  testamentary  writing,   exe- 


3.  As  to  the 
distribution  of 
the  fund  when 
raised. 


times  done,  to  the  original,  and  again  to  the  accruing  shares,  the  process  is 
long  and  intricate.  3.  The  fond  is  hy  the  forms  in  question  made  payable 
to  an  only  child,  or  divisible  among  all  the  children,  in  such  shares  as  the 
father  shall  appoint,  and  for  want  of  appointment  equally ;  instead  of  being 
treated  as  a  fund  applicable  to  the  benefit  of  the  younger  branches  of  the 
&mily,  according  to  the  common  course  of  money  settlements.  When  real 
estates  are  strictly  settled  on  the  elder  branch,  and  there  is  besides  an  exist- 
ing money  fund,  that  fiind  is  commonly  settled  in  trust  for  all,  or  any  one 
or  more  exdusirely,  of  the  younger  children,  grandchildren,  or  more  re- 
mote issue,  as  the  parents  shall  appoint,  &c. ;  and  there  seems  to  be  no 
reason  why  a  fund,  drawn  out  of  the  real  estate  to  supply  the  want  of  such 
an  existing  fund,  should  be  settled  in  a  different  manner.  The  clauses  in 
the  text  have  been  framed  on  the  principles  here  suggested. 
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cated  and  attested  according  to  the  statute  for  the  amend- 
ment of  the  laws  with  respect  to  wills^   shall  appoint.     And  ^in  default  of 
in  defoult  of  such  appointment,   and  subject  to  any  partial  foJf^yo°J^e^^ 
appointment,  In  trust,  as  a  portion  or  portions,  for  the  child  children 
if  only  one,  or  all  the  children  if  more  than  one,  of  the  said  in-  ^^     ^' 
tended  marriage,  who  shall  attain  the  age  of  twenty-one  years 
or  be  married,  other  than  an  eldest  or  only  son  entitled  as 
aforesaid,  such  children,  if  more  than  one,   to  take  in  equal 
shares.     Provided  always^  that  no  child  taking  any  portion  Distribution, 
or  portions  under  any  exercise  of  the  aforesaid  power  of  ap-  cUu^^  ^^' 
pointment  shall  participate  in  the  unappointed  fund,  otherwise 
than  under  a  farther  exercise  of  such  power,  without  bringing 
the  appointed  portion  or  portions  into  distribution  with  the 
other  child  or  children,  objects  of  the  trust  last  aforesaid, 
and   making  an  allowance   for  the  same.     Provided   also.  Advancement 
that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the  ^'^°'^' 
time  being  of  the  said  term  of  500  years,  by  the  direction 
in  writing  of  the  said  [relessor],  during  his  life,   and  after 
his  decease  in  the  discretion  of  such  trustees  or  trustee,   to 
raise  in  manner  aforesaid,   and  apply  in  or  towards  the  ad- 
vancement or  preferment  in  the  world  or  othennse  for  the 
benefit  of  any  child  or  children  or  issue  entitled  to  any  vested, 
contingent,    or  presumptive  portion   or  portions   under  the 
trosts   aforesaid,    any  sum   or   sums   not   exceeding   in  the 
whole  one  half  of  his,  her,   or  their  portion  or  respective 
portions.     Provided   also,  that  any  money  which  the  said  Sums  advanced 
[releasor]  shall  give  or  advance  in  his  lifetime,  for  or  towards  a^J^aree  "of 
the  preferment  or  establishment  in  the  world  of  any  child  or  portions. 
children  or  issue  entitled  as  last  aforesaid,   shall  go  in  full 
or  in  part  satisfaction,   according  to  the  amount  thereof,  of 
the  portion  or  portions  of  such  child  or  children  or  issue,  un- 
less the  said  [relessor]  shall,  by  writing  under  his  hand,  other- 
wise declare.    Provided  also,  that  the  said  trustees  or  trustee  Maintenance 
diall,  after  the  decease  of  the  said  \rele8sar],  unless  he  shall  ^^"■•« 
otherwise  direct  by  any  exercise  of  the  aforesaid  power  of 
appointment,  raise  out  of  the  rents  and  profits  of  the  said 
hereditaments,  and  apply  in  or  towards  the  maintenance  and 
education,  or  otherwise  for  the  benefit  of  any  child  or  children 
or  issue  entitled  as  last  aforesaid,  an  annual  sum  or  annual 

sums  equal  to  interest  after  the  rate  of  £ per  cent,  per 

annum  on  his,  her,  or  their  portion  or  respective  portions. 


for  reyenion- 
era. 
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Power  to  acce-  Fboyided  also^  that  in  order  to  facilitate  the  raising  in  the 
ISrfng^i^ney  lifetime  of  the  said  Irelessar-]  and  [intended  wtfe],  or  of  the 
in  the  lifetime  aurviyor  of  them,  of  any  sum  or  sums  of  money  pursuant 
wife  or  sur-  to  the  trusts  and  provisions  aforesaid^  it  shall  be  lawful  for 
^'^°''  them,  him,  or  her,  by  any  deed  or  deeds  executed  in  the 

presence  of  and  attested  by  one  or  more  than  one  witness,  to 
accelerate  the  said  term  of  500  years,  and  give  effect  thereto, 
in  the  same  order  as  if  the  limitation  thereof  had  immediately 
preceded  the  use  limited  to  the  said  [relessor]  for  his  life,  so 
far  only  as  concerns  the  hereditaments  to  be  sold,  mortgaged, 
or  otherwise  disposed  of  for  raising  such  sum  or  sums  (58). 
Ultimate  trust    PnoTiDED  ALSO,  that  the  trustecs  or  trustee  for  the  time  being 

of  the  said  term  of  500  years,  shall,  but  subject  and  witiiout 
prejudice  to  the  trusts  thereof,  permit  the  person  or  persons  for 
the  time  being  entitled  in  remainder  or  reversion  immediately 
expectant  thereon,  to  hold  and  enjoy  the  said  hereditaments 
Proviso  for        and  receive  the  rents  and  profits  thereof.    Pbovided  also, 

cesser  of  term.     ^^^  ^   ^^^  ^^  ^^^^^^   ^j  ^j^^  ^^  ^^^^  ^f  gQQ  ^^^^  ^j^ 

not  arise,  or  shall  become  unnecessary  or  incapable  of  effect, 

or  shall  arise  and  be  performed  and  satisfied,  then  the  same 

term  (but  without  prejudice  to  any  disposition  made  thereof 

Power  to  in-      for  any  of  the  purposes  aforesaid)   shall  cease.    Fkovidxd 

to  charge  with    NBYBBTHSLEss,  that,  notwithstanding  any  of  the  uses  herein- 

a  gross  sum.      before  limited,  it  shall  be  lawfiil  for  the  said  lintended husband], 

by  any  deed  or  deeds,  executed  by  him  in  the  presence  of  and 
attested  by  one  or  more  than  one  witness,  to  charge  the  said 
hereditaments,  or  any  part  or  parts  thereof,with  the  payment 
to  any  person  or  persons  of  any  sum  or  sumts  of  money  not  ex* 

ceeding  in  the  whole  the  sum  of  £ ,  with  interest  for  the 

same  after  the  rate  of  £5  per  cent,  per  annum,  and  to  appoint 
the  hereditaments  to  be  so  charged  to  the  same  or  any  other 
person  or  persons  for  any  term  or  terms  of  years,  without  im- 
peachment of  waste,  subject  to  a  proviso  for  cesser,  on  pajrment 
by  the  person  or  persons  for  the  time  being  entitled  in  re- 
mainder or  reversion  expectant  on  such  term  or  terms,  of  the 
sum  or  sums  and  interest  so  charged  as  aforesaid,  at  the  time 


Powers  of  acce-  (53)  This  clause  prevents  the  necessity  of  resorting  to  the  awkward  ex- 
leratiDg  term  pedient  of  a  demise  by  the  husband  as  tenant  for  life,  and  avoids  the  objec- 
OT  rusing  por-     ^.^^  ^^^  ^^  exonerating  part  of  the  land  firom  the  wife's  rent-chaige,  its 

total  extinction  would  be  risked. 
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or  times  to  be  therein  appointed  for  payment  thereof.    Pro-  Power  to  in- 
TiDBD  ALSO,  that  it  shaU  be  lawful  for  the  said  [intended  Am*.  to^^pJoLTan""* 
band],  by  any  deed  or  deeds,  revocable  or  irrevocable,  exe-  ftdditioDal 
cnted  by  him  in  the  presence  of  and  attested  by  one  or  more  tendwi  wife!"' 
than  one  witness,  or  by  his  last  will  or  any  testamentary 
writing,   executed  and   attested  according  to  the  statute  for 
the  amendment  of  the  laws  with  respect  to  wills,  to  appoint 
unto  or  in  favour  of  the  said  [intended  tq/i?],  his  intended 
wife,  a  yearly  rent-charge  or  rent-charges,  not  exceeding  in 

the  whole  the  dear  yearly  sum  of  £ ,  in  augmentation 

of  the  yearly  rent-charge  hereinbefore  Umited  to  her  for  her 
jointure,  to  be  issuing  out  of  the  said  hereditaments,  and  to 
commence  from  the  decease  of  the  said  [intenckd  kusband],  and 
to  be  payable  during  the  life  of  the  said  [intended  wife],  on  the 
days  and  in  manner  appointed  for  payment  of  the  yearly  rent- 
charge  hereinbefore  limited  to  her.  And  it  is  declared  that 
the  trusts,  powers,  and  remedies  given  for  securing  the  yearly 
rent-chai^e  hereinbefore  limited  to  her,  shall  extend  to  secure 
such  additional  rent-charge  or  rent-charges.  Provided  also.  Power  to  te- 
that  it  shaU  be  lawful  for  every  male  tenant  for  life,  under  the  "p^^^^J^^^!  *® 
limitations  hereinbefore  contained,  whether  entitled  in  pos-  tnrei. 
session  or  not  (54),  either  in  contemplation  of  marriage  or 
after  marriage,  (other  than  the  said  [intended  husband]  in 
respect  only  of  his  said  intended  wife),  by  any  deed  or  deeds, 
revocable  or  irrevocable,  executed  by  him  in  the  presence  of 
and  attested  by  one  or  more  than  one  witness,  or  by  his  last. 


(64)  The  validity  of  the  appointment  should  not  be  made  to  depend,  Power  to  join- 
either  on  the  tenant  for  life  being  in  possesuon  at  the  time,  or  on  his  even-  ture. 
tuaUy  coming  into  poaaesBion.  Suppose  A.,  tenant  for  life,  remainder  to 
hia  issue  in  tail,  remainder  to  B.  for  life,  remainder  to  his  issue  in  tail,  re- 
mainder to  C; — B.  appoints  a  jointure,  living  A.,  who  afterwards  dies 
without  issue,  living  B.  The  first  requisite  would  render  the  appointment 
had  at  law;  though,  considered  as  a  contract  to  execute  the  power,  it 
would  be  enforced  against  the  remainder-man  in  equity,  if  B.  should  die 
without  making  a  fresh  appointment.  Again,  B.,  liring  A.,  appoints  and 
afterwards  dies,  living  A.,  who  dies  without  issue,  and  the  estate  devolves 
upon  the  issue  of  B.  or  upon  those  in  remainder.  Here,  under  either  re- 
quisite, the  appointment  would  be  incurably  bad;  yet  the  estate  has 
passed  by  B*,  and  in  its  passage  the  jointure  ought  to  have  been  drawn 
out.  The  power  should  be  exercisable  before  the  estate  reaches  that 
point— its  exercise  effectual  only  if  the  estate  should  reach  it  before  the 
appointed  interest,  is  spent. 
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win  or  any  testamentaiy  writing,  executed  and  attested  ac- 
cording to  the  statute  for  the  amendment  of  the  laws  with 
respect  to  wills^  to  appoint  to  or  in  fiAVour  of  any  and  every 
woman  whom  he  shall  marry^  or  has  or  shall  haye  married, 
in  the  event  of  her  surviving  him^  a  yearly  rent-charge  or 
yearly  rent-charges,  not  exceeding  in  the  whole  the  clear 
yearly  sum  of  iB  ■  ,  to  be  issuing  out  of  the  said  heredita- 
ments or  any  part  thereof^  and  to  be  payable  during  the  na- 
tural life  of  such  woman  for  her  jointure,  and  in  bar  of 
dower^  thirds^  and  free  bench^  on  such  days  and  in  sttch 
manner  as  the  appointor  shall  direct,  with  the  usual  powers 
of  distress  and  entry  and  perception  of  rents  for  securing  the 
payment  thereof;  and  by  the  same  deed  or  deeds  to  limit  the 
hereditaments  to  be  so  charged  as  last  aforesaid,  to  a  trustee 
or  trustees  for  any  term  or  terms  of  years,  to  commence  from 
the  decease  of  such  tenant  for  life,  without  impeachment  of 
waste,  upon  the  usual  trusts  for  securing  the  appointed  yearly 
rent-charge,  and  subject  to  the  usual  proviso  for  cesser:  But 
no  rent-charge  to  be  so  appointed  shall  take  effect  in  posses- 
sion unless  the  appointor  shall  be,  or  shall  afterwards  become, 
entitled  in  possession  to  the  said  hereditaments,  or  would,  if 
living,  have  been  so  entitled  under  the  limitations  hereinbefore 
contained:  And  further,  that  if  the  said  hereditaments  would, 
by  reason  of  the  exercise  of  the  powers  of  jointuring  herein- 
before contained,  or  either  of  them,  be  liable  at  any  time  to 
the  payment  of  a  larger  yearly  sum  in  tile  whole  than  £  ■■■■, 
including  the  jointure  rent-charge  hereinbefore  limited,  then 
the  posterior  charge  shall  not  take  effect,  or  shall  only  par- 
tially take  effect  in  possession,  until  the  amount  of  the  previous 
charge  shall  cease  or  be  diminished  so  as  to  reduce  the  eTJirfing 
Power  to  fe-  annual  burthen  to  the  sum  lastly  specified.  Provided  also, 
Hfc  to*l^hfr  tliat  it  shall  be  lawful  for  every  female  tenant  for  life  under  the 
life  esutes  or  limitations  hereinbefore  contained,  whether  entitled  in  posses* 
l^bui^f^  sion  or  not,  either  in  contemplation  of  marriage  or  after  mar- 
riage, by  any  deed  or  deeds,  revocable  or  irrevocable,  executed 
by  her  in  the  presence  of  and  attested  by  one  or  more  than 
one  witness,  or  by  her  last  will  or  any  testamentary  writing, 
executed  and  attested  according  to  the  statute  for  the  amende 
ment  of  the  laws  with  respect  to  wills,  to  appoint  to  or  in 
favour  of  any  husband  whom  she  shall  marry,  or  has  or  shall 
have  married,  in  the  event  of  Ins  surviving  her,  the  said  here- 
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ditaments,  or  imy  part  thereof^  for  his  life^  or  any  yearly  rent- 
charge,  to  be  iflsuing  out  of  the  said  hereditaments  or  any  part 
thereof,  and  to  be  payable  during  his  life,  with  such  powers 
and  remedies,  and  such  terms  of  years  for  securing  the  same 
rent-charge,  as  are  authorized  to  be  created  by  the  power  of 
appointing  jointures  hereinbefore  contained:  But  no  estate  or 
yearfy  rent-charge  to  be  so  appointed  shall  take  effect  in  pos- 
session unless  the  appointor  shall  be  or  shall  afterwards  be- 
come entitled  in  possession  to  the  said  hereditaments,  or 
would,  if  livings  have  been  so  entitled  under  the  limitations 
hereinbefore  contained;  and  further,  that  if  the  said  heredita- 
ments would,  under  the  power  lastly  hereinbefore  contained, 
be  liable,  fee.  [as  in  the  power  to  afpoini  j&initires,  ante,  66]. 
Pkovidbd  also,  that  it  shall  be  lawful  for  every  tenant  for  Power  tote- 
life  under  the  limitations  hereinbefore  contained,  exdusiye  of  r^nS/flll^*^  ^ 

'  appoint  por- 

fhe  power  hereinbefore  limited  of  appointing  to  husbands,  tionsfor 
whether  such  tenant  be  entitled  in  possession  or  not,  by  any  ^0!"^^  ^ 
deed  or  deeds,  reyooable  or  iirevocabley  executed  by  him  or 
h^  in  the  presence  of  and  attested  by  one  or  more  than  one 
witness^  or  by  his  or  her  last  will  or  anjr  testamentary  writing, 
executed  and  attested  according  to  the  statute  for  the  amend- 
ment of  the  laws  with  respect  to  wills,  to  appoint  (but  without 
prejudice  to  any  rent-charge  or  estate  limited  or  to  be  limited 
to  the  wife  or  husband  of  any  prior  tenant  for  life,  or  to  the 
wife  or  husband  of  the  appointor)  the  said  hereditaments,  or 
any  part  thereof,  to  any  trustee  or  trustees  for  any  term  of 
years,  without  impeachment  of  waste,  to  commence  from  the 
decease  of  the  tenant  for  life  so  appointing,  upon  the  like 
trusts  and  with  and  under  the  like  powers  and  prorisions  for 
raising  and  proriding  the  like  portions,  advancement,  and 
mailitenance  for  the  child  or  children  and  issue  of  the  tenant 
for  life  BO  appointing,  other  than  an  eldest  or  only  son  or 
other  issue  male  entitled  to  the  inheritance  of  the  said  here- 
ditaments under  the  limitations  aforesaid^  and  exclusive  of  the 
child  or  children  and  issue  of  the  said  lintended  husband]  by 
the  said  [iniended  mfe],  his  intended  wife,  as  are  declared  of 
the  said  term  of  500  years  (55)^  in  favour  of  the  last-mentioned 


(55)  Where  no  term  is  limited  by  the  settlement  for  raisiiig  portions^  Powers  to  por- 

and  where,  oonseqaently,  the  trusts  of  the  term  to  be  fc^elited  under  the  ^^'P  j^v^ng^x 

power  oaanot  be  deekred  by  way  of  r^feieucey  trusts  and  provisions  aimi*>  ^^^^°* 
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child  or  children  and  issue.  But  none  of  the  trusts  and  pur- 
poses of  any  term  to  be  appointed  as  last  aforesaid  shall  be 
capable  of  effect  unless  the  appointor  or  his  or  her  issue  shall 
be  or  shall  afterwards  become  entitled  in  possession  to  the  said 
hereditaments  under  the  said  limitations;  And  further^  that  if 
the  said  hereditaments  would^  by  reason  of  the  exercise  of  the 
power  of  portioning  lastly  hereinbefore  contained^  be  liable  at 
any  one  time  to  the  payment  of  a  larger  gross  sum  in  the 

whole  than  £ ,  or  a  larger  yearly  sum  in  the  whole  than 

£ y  (including  the  monies  raisable  under  the  trusts  of  the 

said  term  of  500  years)^  the  posterior  chai^  shall  not  take 
effect  or  shall  only  partially  take  effect  in  possession^  until  the 
amount  of  the  previous  chai^  shall  cease  or  be  diminished  so 
as  to  reduce  the  existing  burthen  to  the  sum  lastly  specified* 
Power  to  leaM.  PROVIDED  ALWAYS^  that  it  shall  be  lawful  for  every  tenant 

for  life  and  adult  tenant  in  tail^  entitled  in  possession  under 
the  limitations  hereinbefore  contained^  inclusive  of  the  power 
hereinbefore  limited  of  appointing  to  husbands^  and  for  the 
guardian  or  guardians  of  every  infant  tenant  in  tail  so  entitled, 
by  indenture^  executed  by  him  or  her  in  the  presence  of  and 
attested  by  one  or  more  than  one  witness^  to  appoint  by  way  of 
lease  all  or  any  part  of  the  said  hereditaments^  (except  the  said 

manor  of y  and  the  said  advowson  of  the  church  of 

aforesaid^  and  the  said  capital  mansion-house^  with  the  park, 
gardens,  pleasure-grounds,  and  appurtenances  thereto  belong- 
ing)^ for  any  term  of  years  not  exceeding  twenty-one  years  in 
possession  firom  the  making  [or  firom  any  period  not  exceeding 
six  calendar  months  next  after  the  making]  of  such  lease,  so  as 
the  best  yearly  rent^  payable  half-yearly  or  quarterly,  be  re- 
served, and  no  fine  or  premium  be  taken,  and  so  as  the  lease 
contain  covenants  for  payment  of  the  rent  and  taxes,  and  for 


lar  to  those  previously  declared  of  the  tenn  of  500  yean,  may  he  eng^afied 
on  the  power,  sahstitnting  **  the  tenant  for  life  so  appointing,"  for  **  the  in- 
tended hnshand."    If  the  tmsts  and  proyisions  are  set  forth  pretty  fully, 
the  donee  of  the  power  will  he  enabled  to  execute  it  with  more  fiurilitj 
Articlet  of  set-    <^^  certainty.    As  little  as  possible  should  be  left  to  construction.    So, 
tiement,  mode     where  articles  of  settlement  are  entered  into,  the  limitations  and  provisions 
of  fnming.  should  be  formally  and  fully  expressed,  and  the  settlement  be  made  by  a 

short  indorsement  upon  the  articles ;  otherwise,  to  the  uncertainty  of  heads 
or  minutes,  will  be  added  the  prolixity  attending  their  repetition  by  way 
of  ledtal  in  the  settlement,  and  their  expansion  into  formal  dauses. 
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repairing  and  keeping  in  repair  the  premises  demised^  and^  if 
the  lease  comprise  any  hnildings^  for  insuring  the  same  against 
loss  by  fire^  with  such  other  covenants  as  the  lessor  shall  think 
reasonable,  and  also  a  proviso  for  re-entry  (56)  on  non-payment 
of  the  rent  for  a  period  not  exceeding  twenty-one  days  after 
the  same  shall  become  due,  or  on  breach  of  any  of  the  cove- 
nants, and  so  as  the  lessee  execute  a  counterpart.  Protided  Power  to  sell 
ALSO  (57),  that  it  shall  be  lawful  for  the  said  [trustees  to  pre^  "tnlSnchS 
serve  contingeni  remainders'],  and  the  survivor  of  them,  his  exe-  oopyholds,  and 
cutors  and  administrators,  with  the  consent  in  writing  of  the  tion.  ^^ 
tenant  for  life  or  adult  tenant  in  tail,  if  any,  entitled  in  posses- 
sion under  the  limitations  hereinbefore  contained,  exclusive  of 
the  power  hereinbefore  limited  of  appointing  to  husbands,  and 
of  the  proper  authority  of  the  said  [same  trustees'] ,  or  the  sur- 
vivor of  them,  his  executors  or  administrators,  during  the  mi- 
nority of  an  infant  tenant  in  tail  for  the  time  being  so  entitled, 
to  sell  the  said  hereditaments  or  any  part  thereof,  together  or 
in  parcels,  by  public  sale  or  private  contract,  for  the  best  price 
in  money,  or  to  exchange  the  said  hereditaments  or  any  part 
thereof  for  other  hereditaments  or  tenements  of  the  description 
hereinafter  authorized  to  be  purchased,  or  to  enfranchise,  for 
the  best  price  in  money,  any  copyhold  tenement  or  tenements 

within  the  said  manor  of ,  or  to  make  partition  of  any 

hereditaments  whereof  an  undivided  part  or  parts  is  or  are 
hereby  settled,  with  liberty  to  give  or  accept  any  money  for 


(66)  See  notes  (25)  and  (26),  ^te.    With  reference  to  the  subject  of  CUuserestnin- 
the  latter  note,  the  following  proviso,  extracted  from  a  private  act  of  pap-  |"S  rc-«Dtry  for 
liament,  directing  its  insertion  in  building  leases  to  be  granted  under  the   nantainalease! 
powers  of  the  act,  seems  to  have  been  dictated  by  a  sense  of  the  hardship  of 
an  unqualified  condition  of  re-entry  on  breach  of  any  of  the  covenants:-* 
**  Provided  nevertheless^  that  no  breach  of  any  of  the  covenants  herein- 
before contained  (except  the  covenant  for  payment  of  rent)  shall  occasion 
any  forfeiture  of  this  lease  or  of  the  term  hereby  granted,  or  give  any  right 
of  re-entry,  unless  or  until  judgment  shall  have  been  obtained  in  an  action 
for  such  breach  of  covenant,  nor  unless  the  damages  and  costs  to  be  re- 
covered in  such  action  shall  remain  unpaid  for  the  space  of  six  calendar 
months  after  judgment  shall  have  been  obtained  in  such  action."    It  may, 
however,  be  objected  to  such  a  provision,  that  it  renders  two  actions  neces- 
saiy:   first,  covenant;  s^ondly,  ejectment;  and  that  it  virtually  strikes 
oat  all  covenants  for  which  substantial  damages  cannot  be  obtained. 

(57)  Powers  of  sale  and  exchange  are  **  usual"  powers.  {Hill  v.  Bill,  6 
Sim.  Id6;  Dnie  of  Bedford  v.  Marquis  o/Abercom,  1  Myl.  &  C.  312). 
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equality  of  exchange  or  partition,  and  thereupon  by  deed,  exe- 
cuted by  the  said  [same  trustees],  or  the  survivor  of  them,  his 
executors  or  administrators,  in  the  presence  of  and  attested  by 
one  or  more  than  one  witness,  to  make  such  revocation  of  the 
then  subsisting  uses  of  this  settlement,  and  such  appointment 
of  new  uses,  as  shall  be  proper  for  giving  efiect  to  the  sale,  ex- 
change, enfranchisement,  or  partition,  but  so  as  not  to  disturb 
any  lease  made  in  exercise  of  the  power  of  leasing  hereinbefore 
Money  to  arise  Contained  (58):  And  it  is  declared  that  the  said  [the  same  truS" 
to  be  laid'out*''  ^^^1  ^'  *^^  suTvivor  of  them,  his  executors  or  adminifltrators, 
in  the  purchase  shall  apply  the  mouey  to  be  received  from  any  such  sale,  ex- 

of  estates  to  be      ,  •         i.«  .  _l«^  i.  -j      •       j» 

settled  to  the     Change,  enfranchisement,    or  partition  as  aforesaid,   in  dis- 
like uses.  charging  the  incumbrances  (if  any)  which  shall  then  affect  the 

settled  hereditaments,  and  shall  lay  out  the  money  so  received, 
and  not  so  applied,  in  the  purchase  of  the  fee-simple  in  pos- 
session of  freehold  hereditaments  situate  in  England  at  Wales, 
or  in  the  purchase  of  copyhold  or  customary  or  leasehold  tene- 


Sale  by  trustees 
of  the  settled 
estate,  as  sub- 
ject to  a  lease 
not  warranted 
by  a  power  of 
leasing. 


(58)  Where  the  trustees  of  a  power  of  sale  sell  the  settled  estate  sabjeet 
to  a  lease  granted  under  a  power  of  leasiiig,  it  is  material  to  ascertain  that 
the  lease  is  conformable  to  the  power  of  leasing*  In  a  case  which  oocurred 
in  practice,  the  purchaser's  counsel  objected  that  a  contract  by  the  trustees 
of  a  power  of  sale  in  a  settlement,  to  sell  the  estate,  subject,  as  to  part  of 
the  land,  to  a  lease  granted  by  the  tenant  for  life,  of  which  lease  the 
validity,  as  an  execution  of  the  power  of  leadng,  was  at  least  donbtHbl, 
oould  not  he  supported,  '^  inasmuch  as  they  (the  trustees)  would  sell  ano- 
**  ther  interest  than  that  which  they  were  authorized  to  sell,  for  they 
^  would  sell  the  estate  as  a  reversion  in  fee  expectant  on  the  lease,  instead 
*^  of  selling  the  fee-simple  in  possession,  treating  the  lease  as  a  nullity.** 
The  point  was  submitted  to  a  conveyancer  of  great  eminence,  who  gave  the 
following  opinion: — ** Under  the  circumstances,  the  trustees  cannot,  in  my 
"  opinion,  make  a  marketable  title.  Thej  have  no  right  to  sell  the  reveiv 
'*  sion  as  subject  to  a  lease,  on  the  supposition  that  the  lease  is /no^ valid,  j 
**  and  by  that  means  sacrifice  the  interest  of  the  persons  on  whose  behalf 
**  they  are  to  exercise  the  power  of  sale.  By  the  res  gesim  it  will  appear 
^  that  the  mUl,  &c.,  were  sold  as  a  revendon  expectant  on  the  lease — ^that 
^*  is,  for  a  price  computed  at  the  full  value  after  the  lease,  and  by  a  value 
**  computed  from  the  amount  of  the  rent  during  the  currency  of  the  lease. 
*^  Now  this  ought  not  to  he  done  in  those  cases  in  which  the  lease  is  not 
'^  binding  on  the  persons  in  remainder  and  reversion.  The  difficulty  ia^ 
*^  that  the  price,  as  fixed,  is  inadequate,  on  the  supposition  that  the  lease 
<<  is  invalid.  No  apportionment  of  the  price  can  rdieve  the  case  from  its 
<<  difficnlty."  The  tide  was  rejected.  (See  Lloyd  &  Go<^d*s  Rep.  imp. 
Sogd.  218). 
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ments^  oonyenient  to  be  held  with  any  freehold  hereditaments 
comprised  in  or  to  be  acquired  tmder  this  settlement;  such 
leasehold  tenements  to  be  held  under  a  renewable  lease  or 
leases  for  life  or  for  years^  or  for  an  absolute  unexpired  term  of 
at  least  one  hundred  years;  And  shall  settle  or  cause  to  be 
settled^  as  well  the  hereditaments  and  tenements  so  to  be  pur« 
chased^  as  the  hereditaments  and  tenements  to  be  acquired  by 
means  of  any  such  excha(nge  or  partition  as  aforesaid^  to  the 
then  subsisting  uses^of  this  setdement^  o^  as  near  thereto  as 
may  be;  But  the  chattels  real  to  be  so  settled  shall  not  vest  Chatteia  real 
absolutely  in  any  tenant  in  tail  of  the  freehold  hereditaments  ^/atoiy  h!  te^ 
who  shall  die  under  the  age  of  twenty-one  yean  without  nantintaii 
leaving  issue  male  living  at  his  or  her  decease ;  And  ftirther^  w^oiuieaTmg 
the  fines  and  expenses  incident  to  the  renewal  of  the  leases  ^"®  ™*^^ 
of  any  renewable  leaseholds  purchased  or  acquired  as  afore- 
said^ shall  be  defrayed  out  of  the  rents  and  profits  thereof: 
And  it  is  declared  that  the  said  [same  trustees],  or  the  survivor  Money  to  be 
of  them^  his  executors  or  administrators^  shall^  until  the  same  f^daT^I!^  ^^q 
money  shall  be  so  laid  out  as  aforesaid^  invest  the  same  in  or  invested  in 
upon  the  public  stocks  or  funds  of  the  United  Kingdom,  or 
upon  real  securities  in  England  or  Wales,   (and  not  in  Ire- 
Lmd  or  elsewhere  (59)),  in  their  or  his  names  or  name,  and 
be  at  liberty  to  vary  the  investment  from  time  to  time  for 
any  other  of  the  like  nature;  And  it  ia  declared  that  the  an- 
imal income  of  such  investment  shall  follow  the  destination 
of  the  rents  of  the  hereditaments  directed  to  be  purchased 
therewith:  But  no  such  purchase  or  investment  as  aforesaid  No  purchase  to 
shall  be  made  while  any  tenant  for  life  or  adult  tenant  in  tail  ^t'^^.JTti^i;' 
shall  be  entitled  in  possession  under  the  limitations  herein  con-  tenant  for  life 

M   •      "t  -i      •  /•  'J        •ji       ^  1  •  1.  •  or  in  tail  of  age. 

tained,  exclusive  as  aforesaid,  without  his  or  her  previous  con-  ^ 

sent  in  writing.  Protidbd  also,  that  the  receipts  in  writing  of  Recdpu  of 
the  respective  trustees  for  the  time  being  acting  in  the  execution  dUcluuwM. 
of  the  respective  trusts  hereinbefore  created,  shall  be  discharges 
for  all  monies  to  be  received  by  them  respectively  pursuant  to 
such  trusts,  and  shall  exonerate  the  person  or  persons  paying 
the  same  from  all  liability  in  respect  of  the  application  thereof. 
Pbovided  also  (60),  that  it  shall  be  lawfiil  for  the  said  [relessor]  Provlaion  for 

the  appoint- 

(59)  See  4  &  6  Will.  4,  c.  29. 

(CO)  A  power  to  appoint  trostees  is  a '^  asaal  power.''  {Lindaw  t.  Fleet'  Power  to  ap- 

wood.  6  Sim.  152).    In  framiiig  this  power,  care  should  be  takei^  to  pro-  P>^°^  trustees, 

now  to  be 
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ment  of  tras-  and  [intended  totfe'],  and  the  survivor  of  them^  and  after  the  de- 
cease of  such  survivor^  for  the  trustees  or  trustee  for  the  time 
beings  if  any^  of  the  respective  trusts  aforesaid^  or^  if  none^  for 
the  executors  or  administrators  of  the  last  deceased  trustee  of 
such  respective  trusts^  firom  time  to  time^  as  often  as  there  may 
be  occasion^  by  deed  executed  in  the  presence  of  and  attested 
by  one  or  more  than  one  witness^  to  appoint  any  person  or 
persons  to  supply  the  place  of  any  present  or  ftiture  trustee 
or  trustees  of  the  said  trusts  respectively^  who  may  die,  dis- 
claim, or  be  incompetent  or  unwilling  to  act  in  the  execution 
of  such  trusts  respectively,  before  the  same  shall  be  fiilly  per- 
formed, each  class  of  trustees  appointing  to  vacancies  in  its 
own  body:  And  it  is  declared,  that,  upon  every  such  appoint- 


framed  and  ex-    vide  for  the  several  cases  of  disclaimer,  (Sharp  v.  Sharpy  2  Bain.  &  Ald« 
eroised.  405 ),  especially  in  wills,  death,  incompetency,  unwillingness  to  act,  and, 

perhaps,  residence  for  a  given  period  out  of  the  jurisdiction  of  the  Court  of 
Chanoeiy ;  to  provide,  as  £Bir  as  possible,  for  the  supplying  of  the  vacancy 
or  vacancies  in  every  state  of  circumstances;  to  provide,  where  several 
classes  of  trustees  are  appointed,  for  the  distinct  succession  of  trustees  of 
each  class;  (lb.,  and  &Mth  v.  Leigh^  6  Moore,  214);  to  authorize,  or 
n^ative,  according  to  the  intention,  any  increase  (see  Samds  v.  Ntigee^ 
8  Sim.  130)  or  diminution  of  the  original  number  of  trustees.  In  exer- 
cbing  this  power,  care  should  be  taken  to  fill  up  at  once  all  the  existing 
vacancies, — at  least,  this  is  always  done  in  correct  practice,  where  the 
power  runs  in  the  ordinary  terms;  to  maintain  the  original  number  of 
trustees,  (see  ffulme  v.  ffulmey  2  Mylne  &  K.  682,  where  it  is  said  to  have 
been  the  clear  intention  that  there  should  always  be  two  trustees,  but 
probably  the  power  was  in  the  common  form),  unless  there  be  an  inten- 
tion to  vary  the  number,  and  the  power  be  so  framed  as  to  warrant  the  va- 
riation ;  to  name,  for  the  better  preserving  of  an  orderly  succession,  a  new 
trustee  in  the  place  of  each  original  trustee.  The  power  in  question  is 
sometimes  altogether  omitted,  particularly  in  wills.  The  consequence  ia^ 
that  repeated  applications  to  the  Court  of  Chancery  may  become  necessary; 
for,  though  the  Court  can  fill  up  the  vacancies  in  tiie  trusteeship,  it  cannot 
supply  the  omission  in  the  instrument;  {Bojfl^  v.  ManseUy  4  Madd.  226; 
Southwell  V.  Wardy  1  Tamlyn,  314) ;  nor  can  trustees  be  appointed  on  pe- 
tition, unless  o^her  circumstances  give  summary  jurisdiction  to  the  court 
(vide  ante.  Vol.  1,  Illustrations,  III.). 
Dxtelumer.  A  trustee  who  has  not  accepted  may  disclaim.    An  estate  of  freehold 

may  be  disclaimed  as  well  by  deed,  (  Townsend  v.  TickeUy  3  fiam.  &  Aid. 
36;  Nicholson  v.  Wordsworth^  2  Swanst  365;  Ba^^U^y  v.  Crooky  1  Bing. 
N.  C.  70),  as  by  matter  of  record,  (Butler  and  Baker's  case^  3  Co.  26),  and 
even  by  conduct ;  (Slan^  v.  Mphy  1  Mylne  &  K.  195);  but  a  deed  is  the 
best  eviitenoe  of  disclaimer  (lb.). 
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ment^  the  respective  tnist  estates  and  funds  shall  be  conyeyed^ 
assigned^  and  transferred^  so  as  to  yest  the  same  jointly  in  any 
new  and  old  trustees^  or  solely  in  the  new  trustees^  as  occasion 
shall  require,  and  every  new  trustee  shall  succeed  to  the  powers 
and  duties  of  the  trustee  in  whose  place  he  shall  be  appointed. 
Pboyided  also,  that  the  trustees  hereby  appointed  and  to  be  Indemnity  of 
appointed  as  aforesaid,  respectively,  and  their  respective  exe- 
cutors or  administrators,  shall  not  be  answerable  for  the  acts 
or  receipts  of  each  other,  nor  for  any  loss  or  damage  which 
may  happen  in  the  execution  of  the  aforesaid  trusts  respec- 
tiyely,  without  their  own  respective  default,   and  shall  be  at 
liberty  to  deduct  and  retain,  out  of  the  trust  monies  which 
shall  come  to  their  hands,  all  costs  and  expenses  which  they 
may  incur  or  sustain  in  the  execution  of  the  trusts  reposed  in 
them  respectiyely.    And  the  said  [rekssor],  for  himself,  his  Covenants  by 
heirs,  executors,  and  administrators,  hereby  covenants  with  the  j^nJ?®^  ^"'" 
said  [releMees  to  uses]  and  their  heirs,  that,  notwithstanding  _thathehaii 
any  act,  matter,  or  thing  done  or  permitted  by  the  said  [reles^  right  to  convey; 
sar]  or  any  of  his  ancestors  to  the  contrary,  the  said  [relessor] 
is  well  entitled  by  these  presents  to  assure  and  limit  the  said 
hereditaments  hereby  released  or  otherwise  assured,  or  in- 
tended so  to  be,  to  the  uses  and  in  manner  aforesaid;  And  that  7-for  quiet  en* 
the  said  hereditaments  shall,  from  and  after  the  solemnization  J^^™^°  ^ 
of  the  said  intended  marriage,  be  held  and  enjoyed,  and  the 
rents  and  profits  thereof  received  accordingly,  without  any 
eviction,  interruption,  or  denial  from  or  by  the  said  [relessor], 
or  any  person  or  persons  rightfully  claiming  or  to  claim  under 
or  in  trust  for  him  or  any  of  his  ancestors;  Free  from,  or  by  —for  freedom 
the  said  [relessor],  his  heirs,  executors,  or  administrators,  kept  branewT'"' 
indCTQuified  against  all  former  or  other  estates,  rights,  titles, 
chaiges,  and  incumbrances,  created  or  occasioned  by  the  said 
[relessor]  or  any  of  his  ancestors,  or  any  person  or  persons 
claiming  under  or  in  trust  for  him  or  them,  or  any  of  them. 
And  ALSO,  that  the  said  [relessor],  and  every  person  rightfrdly  —for  further 
claiming  under  or  in  trust  for  him  or  any  of  his  ancestors,  ■•■"™°*** 
will,  on  every  request,  and  at  the  costs  of  any  person  or 
persons  for  the  time  being  interested  under  the  limitations 
aforesaid,  do  or  execute  eyery  such  act,  deed,  or  assurance, 
for  more  effectually  assuring  the  said  hereditaments,  or  any 
part  thereof,  to  the  then  subsisting  uses,  and  a^^cording  to 
the  true  intent  of  these  presents^  as  by  the  person  or  per* 
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sons  respectiyelj  making  such  request^  or  his,  her,  or  tlieir 
cotmsel  in  fhe  law,  shall  be  reasonably  advised  and  required, 
and  as  sball  be  tendered  to  be  done  or  ezecated.  Ik  wit- 
wsssftc. 


^am^s^sstf^s^BSSsaoB^m 


2.    WQEBE    THE    SEISIN    AND    THE   USE   ARE    CREATED    BT   DIS- 
TINCT  INSTRUMENTS  (61). 


APPOINTMENT. 


No.  15. 


Apfointm BNT,  by  the  jomi  Ihnee$  of  a  Powet  con" 
tempUUing  Specifi^c  Olffects,  to  a  Child  in  Fee* 


To 


ALL   PEBSONS    to    WHOM    THESE    PRESENTS    SHALL    COME^ 

[husband],  of  &c»,  and  [Ckriitian  name']  Ids  wife,  send  greetings 


Of  niei  limited      (^1)  '^^  distrilmtion  here  adopted  of  those  assurances  which  raise  uses 
by  appoint-        hj  transmutation  of  possession,  is  not  founded  upon  any  substantial  differ- 
ment,  consi*       ence  in  their  nature.    Though  the  student  would  probably  feel  some 
^^cTto  ^     ^tifficnltj  at  first  in  admitting  an  appointment  to  be  an  assurance  under 
assnranoe  ere-    which  a  use  arises  by  transmutation  of  possesion,  yet^  whan  it  is  oon- 
ftting  the  seisin,  adend  that  the  jmper  itself  is  really  an  CMCtrtofy  mey  deriyiog  its  l^gal  ex- 
istence from  the  original  conveyance  to  uses,  and  that  the  appointment 
merely  ascertains  the  object  or  direction  of  such  use,  it  will  be  apparent, 
not  only  that  the  appointment  owes  its  efficacy  to  the  seisin  raised  by 
transmutation  of  possesion,  but  that,  in  l^;al  contemplation,  the  appointee 
is  ta  of  a  use  Ihnited  by  the  very  assuranee  which  created  the  seisin.    It  is^ 
indeed,  a  settled  principle,  that  the  use  created  by  the  exaeution  of  a 
power  is  to  be  considered,  in  point  of  construction  and  effect^  as  (from  the 
time  of  the  execution,  Duke  of  Marlborough  v.  OodolpMn,  2  Yes.  sen.  61 ; 
and  see  Mole  v.  Eiootty  3  Mylne  &  C.  187)  contained  in  the  instrument 
creating  the  power,  or,  more  eorrectiy  spealdng,  hi  the  assurance  creating 
the  seisin  to  serve  the  uses  to  be  ndsed  under  the  power'^^^R^  tha^  seisin  is 
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Whebbas^  by  indentiureB  of  lease  and  release^  bearing  date  Recitals 

respectively  the and days  of ^  in  the  year ^  —of  marriage 

The  indenture  of  release^  made  between  \hiuibani\^  of  the  first  udDing  a^power 
part;  the  said  \CknBi%m  name\,  the  wife  of  the  said  [Atwianrf],  ^^S^d  wd 
by  her  then  name  and  description  of  \pimien  fiom^]^  spinster^  wife  to  appoint 
of  the  second  partj  and  \pnutee»  of  setilemmf],  of  the  third  ^e*^r**m^of 
part;  being  a  settlement  in  contemplation  of  the  marriage  of  tbeir  children; 
the  said   [husband]   and   {CkrUiian  name],   his  wife^  divers 


th^  common  sonice  of  all  the  uses.  The  power  itself  may  be  created  by  an 
instrument  distinct  from  the  assurance  which  raises  the  BeLnn,  as  when 
land  is  conreyed  by  lease  and  release  to  A.,  to  sach  uses  as  B.  shall  by 
deed  appoint,  and  then  B.,  by  a  subseqnent  deed,  appoints  to  such  uses  as 
C.  shall  by  deed  appoint*  Now,  if  C»  appoints,  to  the  use  of  £^  the  ap- 
pointee (£•)  will  be  regarded,  from  the  time  of  such  appointment,  as  the 
taker  of  a  use  under  the  conyeyance  to  A.  Where  the  seisin  was  created 
by  fine  or  recovery,  the  uses  were  necessarily  declared  by  another  instru- 
ment. So  the  seiffln  may  be  created  by  feofiVnent,  or  by  lease  and  release, 
and  the  uses  be  wholly  declared  by  a  separate  instrument;  for  suieh  decla- 
ntlon  would  negative  the  resulting  use.  In  all  these  instances,  the  assur- 
ance creating  the  seisin,  and  the  instrument  limiting  the  use,  are  con- 
sidered as  standing  in  the  intimate  relation  to  each  other  of  cause  and 
effect.  Enough  has  been  said  to  guard  the  student  against  inferring,  from 
the  distribution  which  it  has  been  thought  conyenient  to  adopt  in  the  text, 
that  an  appointment  is  a  distinct  species  of  assurance,  adapted  to  originate 
use^  instead  of  being,  what  it  truly  is^  the  application  or  modification  of  a 
use  which  owes  its  inception  to  a  previous  assurance. 

Some  remarks  have  already  been  made  (ante,  n.  22)  on  the  classification  Appendancj  of 
of  powers,  with  reference  more  particularly  to  powers  appendant,  as  for  powers, 
example,  a  power  of  leasing  given  to  a  tenant  for  life.  Now,  such  a  power 
is  nothing  but  a  q>ecie8  of  executoiy  use ;  in  other  words,  the  fee  is  con«- 
wyed  to  the  use  (among  other  uses)  of  such  person  as  the  tenant  for  life 
ahall  nominate  to  be  the  lessee  for  a  certain  term  of  years  upon  certain 
conditions,  and  this  use  is  served  out  of  the  seisin  of  the  fee  in  precedence 
of  the  estate  of  the  tenant  for  life,  but  to  whose  estate  it  is  yet  said  to  be 
appendant, 

A  power  may  be  distingui^ed  from  other  contingent  and  ezecntoiy  Distinction  be- 
vatBf  as  being  an  option  mthw  than  a  limitation,  as  depending  on  the  exer-  tween  powers 
dae  of  a  discretion  at  a  future  time.  (3  Mylne  &  Cr.  193).    The  distinc-  J^^'lthCT^wb^' 
tion,  however,  does  not  appear  to  be  yeiy  substantial,  when  it  is  considered  stantiaL 
that  a  use  limited  to  A.,  if  B.  shall  return  from  Rome,  b  to  arise  only  on 
the  performance  of  an  act  which  it  is  in  the  discretion  of  B.  to  perform  or 
not;  such  a  use  is,  in  tntth,  apMMr  to  be  exercised  by  the  aet  of  retuzn- 
lag^  laMead  of  the  act  of  ecoecuting  a  legal  instrnment. 
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manors^  messuages^  lands^  tenements^  and  hereditaments^  situ- 
ate at  ,  in  the  county  of ,  therein  described^  with 

their  appurtenances^  were  limited^  firom  and  after  the  solemni- 
zation of  the  said  marriage^  To  the  use  of  the  said  [husband] 
and  his  assigns  for  his  life^  without  impeachment  of  waste^  with 
remainder  to  the  use  of  the  said  [trustees],  and  their  heirs^ 
during  the  life  of  the  said  [husband],  upon  trust  to  preserve 
the  contingent  remainders  thereinafter  limited^  and  after  the 
decease  of  the  said  [Itusband],  to  certain  uses^  for  securing  to 
the  said  [Christian  name],  the  wife  of  the  said  [husband],  a 

yearly  rent-charge  of  £ for  her  life  for  her  jointure^  and 

subject  thereto^  To  the  use  of  all  or  any  one  or  more  of  the 
children  or  more  remote  issue  of  the  said  marriage^  (such  issue 
to  be  bom  in  the  lifetime  of  the  said  [husband]  and  [Christian 
name]  his  wife^  or  one  of  them)^  for  such  estate  or  estates^  in 
such  shares^  subject  to  such  restrictions  and  limitations,  and  in 
such  manner  as  the  said  [husband]  and  [Christian  name],  his 
wife,  by  any  deed  or  deeds,  revocable  or  irrevocable,  tP  be 
executed  by  them  in  the  presence  of  and  to  be  attested  by  two 
or  more  witnesses,  should  direct,  limit,  or  appoint;  And  in 
default  of  such  direction,  limitation,  or  appointment,  to  cer- 
--that  the  mar-  tain  ulterior  uses.      And    whereas  the  said  marriage   was 

iMttnijT^;*^'      solemnized  in  the  parish  church  of ,  on  the day  of 

—that  there  is    -,  in  the  year .    And   whereas  there  is  issue  now 

TOnaiid"*  ***  living  of  the  said 'marriage  an  eldest  son,   (namely),   [name 

yoanger  child-    cf  son],  who  was  baptized  at ,  on  the day  of , 

—that  the         in    the   year    ,    and    several   younger    children.      And 

ber^'xITT^d    ^^^*^^®  ^^^  ^*^^  [husband]  and  [Christian  name],  his  wife, 

have  not  exercised  the  aforesaid  power  of  appointment  given  to 
Testatum.       them  by  the  said  recited  indentures:   Now  these  presents 

WITNESS,  that  the  said  [husband]  and  [Christian  name],  his 
wife,  in  execution  of  the  aforesaid  power  given  to  them  by 
the  said  recited  indentures,  and  of  every  other  power  hereunto 
OperaUTe  enabling  them,  or  either  of  them.  Do  and  each  of  them  Doth 

irrevocably  direct,  limit,  and  appoint,  that  all  the  manors, 
messuages,  lands,  tenements,  and  hereditaments  comprised 
in  the  said  recited  indenture  of  release,  or  now  subject  to 
the  subsisting  uses  thereof,  with  their  rights,  members,  and 
appurtenances,  shall,  from  and  after  the  determination  of  such 
of  the  limitations,  and  subject  to  such  of  the  powers  contained 


worda. 
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in  the  same  indenture^  as  are  subsisting  and  antecedent  in 
point  of  effect  to  the  aforesaid  power,  remain  and  be.  To  the 
USE  of  the  said  [eldest  son],  his  heirs  and  assigns  for  ever.    In 

WITNESS  ftc. 


No.  16. 

Appointment  by  the  sole  Donee  of  a  General  Power, 
to  Uses  to  prevent  Dower  in  Favour  of  a  Pur- 
chaser. 

This  indenture,  made  the day  of ,  in  the 

year  of  onr  Lord ,  Between  [appointor'],  of  &c.,  of  the  one  Partiei. 

part;  [purchaser],  of  &c.,  of  the  second  part;  and  [trustee  for 
purchaser  to  prevent  dower],  of  the  third  part.   Whereas,  by  Recitals 
virtue  of  indentures  of  lease  and  of  appointment  and  release,  — of  conTey- 

bearing  date  respectively  the and days  of ,  in  ■"*^®  t©  •«ch 

the  year ,  the  indenture  of  appointment  and  release  being  dor  shall  ap- 

made  between  [names  of  parties],  the  hereditaments  hereinafter  ^^^°  ' 
described  now  stand  limited  To  the  use  of  such  persons,  for 
such  estates,  intents,  and  purposes,  in  such  shares  and  in  such 
manner  as  the  said  [appointor]  shall,  by  any  deed  or  deeds,  to 
be  executed  by  him  in  the  presence  of  and  to  be  attested  by 
two  or  more  witnesses,  direct,  limit,  or  appoint;  And  whereas  —of  contract 
the  said  [appointor]  has  contracted  with  the  said  [purchaser]  *^'  ■*^•• 
for  the  sale  to  him  of  the  fee-simple  in  possession  of  the  said 

hereditaments,  at  the  price  of  £ :  Now  this  indenture  Testatum. 

WITNESSETH,  that,  in  pursuance  of  the  said  contract,  and  in 

consideration  of  the  sum  of  £ of  lawful  British  money 

paid  by  the  said  [purchaser]  to  the  said  [appointor],  at  or 
before  the  execution  of  these  presents,  the  receipt  of  which 
sum  the  said  [appointor]  hereby  acknowledges,  and  from  the 
same  sum  and  every  part  thereof  hereby  acquits  and  discharges 
the  said  [appointee],  his  heirs,  executors,  administrators,  and 
assigns.  The  said  [appointor],  by  virtue  and  in  execution  of  the 
aforesaid  power  or  authority  given  to  him  by  the  said  recited 
indentures^  and  of  eveiy  other  power  or  authority  enabling 
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Operati?e 
words. 

Parcels. 
Uses. 


Covenants  by 
appointor; 


— for  right  to 
appoint; 


—for  quiet  en< 
joyment; 


^for  freedom 
from  incum- 
branees; 


him  in  this  behalf^  Doth  direct,  limiti  and  appoint^  That  all 
[paroeU]  (62),  Together  with  the  appurtenanoefl  thereunto 
belonging,  shall  henceforth  remain  and  be  To  vhe  t7SB8  fol* 
lowing :  namely,  To  such  uses  and  in  such  manner  as  the  said 
[purchaser]  shall  at  any  time,  or  firom  time  to  time,  by  any 
deed  or  deeds  appoint;  and  in  default  of  such  appointment. 
To  the  use  of  the  said  [purchaser']  and  his  assigns,  during  the 
term  of  his  natural  life,  without  impeachment  for  any  manner 
of  waste;  and  immediately  after  the  determination  of  that 
estate  by  any  means  in  his  lifetime.  To  the  use  of  the  said 
[trustee],  his  executors  and  administrators,  during  the  life  of 
the  said  [purchaser],  In  trust  for  the  said  [purchaser]  and  his 
assigns;  And  immediately  after  the  determination  of  the  said 
estate  hereby  limited  to  the  said  [trustee],  his  executors  and 
administrators.  To  the  use  of  the  said  [purchaser]  (63),  his 
heirs  and  assigns  for  eyer»  And  the  said  [agap^Hntar],  for 
himself,  his  heirs,  exaoutots,  and  administrators,  hereby  oo« 
Tenants  with  the  said  [purc?iaser],  his  appointees,  heirs,  and 
assigns,  thatj  notwithstanding  any  act,  matter,  or  thing  done 
or  permitted  by  the  said  [q^Tpom^or]  to  the  contrary,  the  said 
recited  power  is  valid,  subsisting,  and  unexecuted,  and  the  said 
[appointor]  has  in  himself  good  right  by  virtue  thereof  to  ap-* 
point  by  these  presents  the  said  hereditaments  and  premises^ 
with  their  appurtenances,  to  the  uses  and  in  manner  aforesaid ; 
And  also,  that  the  said  hereditaments  and  premisesi  with  their 
appurtenances,  and  the  rents  and  profits  thereof)  shall  or  may, 
at  all  times  hereafter,  be  quietly  held,  received,  and  eiqoyed 
accordingly,  without  any  eviction,  interruption,  or  denial  firom 
or  by  the  said  [appointor]  ^  or  any  person  or  peifsons  rightfully 
claiming  or  to  claim  through,  imd^,  or  in  trust  for  him;  Free 
fix>m,  or  by  the  said  [appointor],  his  hdarS|  executors,  or  ad* 


Of  the  parcels, 
&c,  in  appoint- 
ments. 


(02)  In  appoi&tmentii,  th^  description  of  the  parcels  commonly  fartas 
part  of  the  recital  of  the  instrument  creating  the  power;  the  general  words 
are  reduced  to  4  abort  mentioti  of  the  appurtenances ;  and  the  clauses  of  **  all 
estate/'  &c.,  and  ^^all  deeds,"  &c.y  are  wholly  omitted »  This  practice  is 
founded  on  the  nature  of  the  instrument  which  is  merely  a  destination  of 
the  use.  Strict  accuracy  would  seem  to  require  that  the  instrument  should 
he,  in  terms,  an  appointment  of  the  use,  and  not  of  the  land ;  but  the  form 
given  in  the  text,  and  generally  adopted,  is  sufficiently  correct  and  more 
convenient. 

(63)  Vide  ante,  Vol.  1,  Chap.  v.  (Dover  Act). 
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imniBtratore^  eflfectiiaUy  kept  indemnified  from  or  tgainst  all 
former  or  other  estates^  rights^  titles^  and  incumbrances^  ere-* 
ated  or  occasioned  by  the  said  [(gapointar],  or  any  person  or 
persons  claiming  or  to  daim  through,  under,  or  in  trust  for 
him.    And  lastly,  that  the  said  [tgapamiar],  and  erery  per-  —for  further 


son  rightfully  claiming  or  to  daim  through,  ond^r,  or  in  ^^ 
trust  for  him,  will|  at  any  time  or  times,  at  the  request  and 
costs  of  the  said  [purchaser],  his  appointees,  heirs,  or  assigns, 
make,  do,  and  execute  every  such  act,  deed,  or  assurance  for 
more  effectually  assuring  the  said  hereditaments  and  premises, 
or  any  part  thereof,  to  the  uses  aforesaid,  or  othennse  accord- 
ing to  the  direction  of  the  said  [pttrchaser'],  his  appointees, 
heirs,  or  assigns,  as  by  the  said  [purchaser'],  his  appointees, 
heirs,  or  assigns,  or  his  or  their  counsel  in  the  law,  shall  be 
reasonably  required  or  advised,  and  as  shall  be  tendered  to  be 
done  or  executed.    In  witness  fcc. 


^^t 


n.  aa(t|^ottt  ®ran$»ntttatfon  of  ^«se8$(fon* 


BARGAIN  AND  SALE. 


No.  17. 

Baaoain  and  Sale  io  a  Purchaser  m  Fbe. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord  — ^*-^,  Between  [bargimor],  of  ftc.,  of  the  Partiea. 
one  part,  and  [bargainee],  of  &;c.,  of  the  other  part.   Witness-  Tistatum. 

Eth,  th&t,  in  consideration  of  the  sum  of  £ of  lawful  ConndentioiL 

British  money,  paid  by  the  said  [bargainee]  to  the  said  [bar- 
gabior]  on  the  eocecution  of  these  presents^  the  receipt  of  which 


80  ASSURANCES   OPERATING  [PART  II. 

sum^  and  that  the  same  is  in  full  for  the  absolute  purchase  of 
the  fee-simple  in  possession^  whereof  the  said  [barffainor]  is 
now  seised^  of  the  manor^  messuages^  lands^  and  heredita- 
ments hereinafter  described^  the  said  [bargainor]  hereby  ac- 
knowledges^ and  from  the  same  sum  hereby  acquits  and  re- 
leases the  said  {bargainee],  his  heirs^  executors^  adnunistrators^ 
Operadye         and  assigns^  The  said  [bargainor]  Hath  bargained  and  sold  (64)^ 

words. 


Bargains  and  (64)  Conveyances  under  acts  of  parliamenty  as  the  old  bankrupt  acts 

Bales,  proper       purporting  to  be  bargains  and  saUs^  are  not  unfrequently  confounded  with 
and  improper,     i^argains  and  sales  within  the  Statute  of  Uses,  but  they  are  in  feet  perfectly 

distinct  in  their  nature.    A  bargain  and  sale  within  the  Statute  of  Uses, 

(or,  in  other  words,  a  bargain  and  sale  properly  so  called),  is  a  contract  in 

consideration  of  money  or  money's  worth,  by  the  owner  of  land,  for  the 

total  or  partial  alienation  of  his  interest,  which  contract  raises  a  use  in  &- 

your  of  the  purchaser,  grounded  on  the  seisin  of  the  baigainor,  and  the  use 

so  raised  (provided  the  contract,  if  it  concern  the  freehold,  be  attended 

with  the  ceremonies  prescribed  by  the  Statute  of  Enrolment,  27  Hen.  8,  c. 

Relation  of  en-  16)  is  instantly  transferred  into  possession  by  the  Statute  of  Uses.    The 

rolment  of  the     enrolment  of  the  proper  bargain  and  sale  has  relation  to  the  execution  of 

audwdfc^""^    the  instrument.    The  Statute  of  Enrolment  denies  effect  to  the  assurance, 

**  except  the  same  bargain  and  sale  be  made  by  writing,  indented,  sealed, 
and  enrolled,  &c.,  and  the  same  enrolment  be  made  within  six  [lunar] 
months  after  the  date,"  &c.; — ^the  condition  being  tomplied  with,  the  Sta- 
tute of  Uses  imparts  legal  efficacy  to  the  use  from  its  inception.   But  a  bar- 
gain and  sale,  so  called,  under  an  act  of  parliament,  is,  in  general,  merely 
the  execution  of  a  naked  authority  given  to  A.  to  dispose  of  the  estate  of  B., 
and  has  no  other  title  to  the  appellation  of  a  bargain  and  sale  than  that 
which  it  may  derive  from  the  occurrence  of  the  words  ^*  bargain  and  sell " 
in  the  statute  which  confers,  and  in  the  instrument  which  executes  the  au- 
thority.   The  same  observation  applies  to  every  instrument  assuming  the 
form  of  a  bargain  and  sale,  by  which  lands  are  disposed  of  in  pursuance  of 
Appointments     a  power  or  authority,  whether  created  by  statute  or  by  other  means.    Sup- 
purporting  to      pose,  for  example,  that  land  were  conveyed  to  such  uses  as  A.  should,  by 
^f^'^'^'  ^     deed,  indented  and  enroUed  within  six  months  from  the  date,  bargain  and 

itU  the  same : — a  deed  perfected  conformably  to  this  power  would  have  all 
the  qualities  and  incidents  of  an  €tppointmenty  and  none  of  the  qualities  or 
incidents  peculiar  to  a  bargain  and  sale;  though,  if  the  appointment  were 
made  to  A.  to  the  use  of  B.,  the  legal  estate  would  vest  in  A.,  just  as  under 
a  bargain  and  sale  to  A.  to  the  use  of  B.,  the  use  is  executed  in  A.  Con- 
sidered as  the  execution  of  a  power,  the  instrument  could  operate  only 
from  the  time  of  the  completion  of  the  ceremonies  prescribed  by  the 
power.  So,  an  instrument  made  in  pursuance  of  a  statutory  authority  to 
bargain  and  sell,  has  its  legal  inception  in  the  fulfilment  of  the  requisites 
of  the  statute.  If  the  power  or  authority  requires  the  deed  to  be  enrolled, 
but  does  not  limit  the  time,  the  enrolment  is  wholly  independent  of  the 
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And  by  these  presents  Doth  bargain  and  sell  unto  the  said 
[bargainee]  y  his  heirs  and  assigns,  All  Ijparcels],  Together  with  Parcels. 


period  fixed  by  the  Statute  of  Enrolment,  {Ingram  y.  Parker ^  T.  Raym. 
239,  cited)y  bnt  till  enrolment  the  power  or  authority  remains  unexecuted 
at  law.  The  enrolment  of  a  proper  bai^in  and  sale  relates  back  to  the 
creation  of  the  use,  which  springs,  on  the  execution  of  the  deed,  from  the 
seisin  of  the  bargainor;  but  it  is  manifest  that  an  instrument  enrolled, 
purporting  to  be  a  bargain  and  sale  in  pursuance  of  a  mere  power  or  au- 
thority to  "  baigain  and  seU  by  deed  enrolled,"  can  have  no  such  relation. 
It  is  hardly  necessary  to  add,  that  a  power  or  authority  to  bargain  and  sell 
may  be  executed  by  any  other  form  of  expression ;  and  as  the  adoption,  in 
such  cases,  of  the  words  of  the  power,  is  apt  to  suggest  an  erroneous  notion 
of  the  nature  and  operation  of  the  instrument,  it  seems  desirable  to  aroid 
usaiig  them. — An  authority  given  to  executors  to  selly  is  in  effect  a  power 
to  ascertain  the  purchaser,  who  is  in  as  a  devisee  under  the  will ;  and  the 
result  of  an  execution  of  the  power  is  to  supply  the  devise  with  an  ob- 
ject. 

Under  the  statute  10  Anne,  c.  18.  s.  3,  examined  copies  of  the  enrolment  Copy  of  enrol- 
of  a  bargain  and  sale  (i.  e.  such  a  bargain  and  sale  as  is  within  the  Statute  ^^^^  of  bar- 
of  Enrolment)  are  admissible  in  evidence,  notwithstanding  the  existence  of  f "^ence 
the  original.    The  conveyance  by  bargain  and  sale  is,  therefore,  sometimes 
adopted  on  account  of  the  security  and  &cility  in  point  of  evidence  af- 
forded by  the  enrolment,  particularly  where  the  subject  of  conveyance  is  a 
large  estate  about  to  be  sold  in  lots ;  and  it  was  formerly  much  the  prac- 
tice to  convey  to  a  purchaser,  as  well  by  lease  and  release,  as  by  a  contem- 
poraneous bai^n  and  sale  enrolled.    It  should  be  borne  in  mind,  how-   Bargain  and 
ever,  that  if  a  bargain  and  sale  be  made  to  A.,  to  uses,  the  legal  estate  will  •?1®  fo'  *  P"'* 
be  executed  in  A.,  and  the  uses  will  be  in  effect  trusts  in  equity;  for  that  ^th  remain-' 
which  passes  by  the  baigain  and  sale  is  the  use^  upon  or  out  of  which  ders. 
other  uses  cannot,  of  course,  be  limited.    But  it  is  conceived  that  the  use 
may  be  distributed  through  a  series  of  limitations  by  way  of  bargain  and 
sale,  and  consequently,  that  a  bargain  and  sale  may  be  made  to  the  use  of 
a  purchaser  for  life,  with  remainder  to  a  trustee  for  the  life  of  the  pur- 
cluMer,  with  remainder  to  the  purchaser  in  fee.    The  power  of  appoint- 
ment, however,  which  forms  part  of  the  limitations  commonly  inserted  to 
prevent  dower  under  the  old  law,  (ante.  Vol.  1,  Chap,  v.),  would  be  ob- 
viously inadmissible  in  a  bargain  and  sale. 

The  consideration  of  money,  or  of  money's  worth,  is  essential  to  raise  Consideration, 
the  use ;  but  it  is  by  no  means  requisite  that  the  consideration  should 
move  from  the  bargainee  to  the  bargainor.    The  use  would  arise  upon  a 
baigiun  and  sale  by  A.  to  B..  in  consideration  of  money  paid  by  C.  to  D. 

With  respect  to  bargains  and  sales  in  bankruptcy,  they  are  taken  away.   Bargains  and 
except  as  to  copyholds,  by  the  act  of  1  &  2  WiU.  4,  c.  56,  («  An  Act  to  •»^«" '»  ^»^- 
establish  a  Court  in  Bankruptcy  "),  which  vests  all  the  other  real  estate  of      ^  ^^' 
the  bankrupt  in  the  assignees  by  virtue  of  their  office,  s.  26.    As  to  the 
conveyance  of  copyholds  under  the  bankrupt  acts,  vide  post,  Part  III. 
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General  wordi. 


All  esUte 
claute. 


Habbmdum. 


CovenaDts  by 
bargainor, 

— for  right  to 
convey; 


—for  quiet  en* 
joyment; 


— for  freedom 
from  incum- 
brances; 


—for  further 
assurance. 


all  courts^  franchises,  rents,  services,  and  other  privileges  and 
froits  of  seigniory,  mines,  minerals,  trees,  woods,  ways,  waters, 
watercourses,  profits,  easements,  rights,  members,  and  appur- 
tenances whatsoever  to  the  said  manor  and  other  hereditaments 
and  premises  belonging,  or  at  any  time  heretofore  held,  used, 
or  enjoyed  therewith;  And  also  all  the  estate,  right,  title,  in- 
terest, claim,  and  demand,  at  law  or  in  equity,  of  the  said  [iar- 
ffainor],  in,  to,  out  of,  or  upon  the  said  manor  and  other  here- 
ditaments and  premises  or  any  part  thereof,  with  their  appur- 
tenances: To  HAVE  AND  TO  HOiB  the  Said  manor,  and  other  he- 
reditaments and  premises  hereby  bargained  and  sold,  or  in« 
tended  so  to  be,  with  their  appurtenances,  unto  and  to  the 
only  proper  use  of  the  said  [bargainee],  his  heirs  and  assigns 
for  ever.  And  the  said  [barffoifwr],  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  hereby  covenants  with  the  said 
[barffainee'],  his  heirs  and  assigns.  That,  notwithstanding  any 
act,  matter,  or  thing  done  or  permitted  by  the  said  [bargidnor] 
or  any«of  his  ancestors  to  the  contrary,  the  said  [bargainor] 
has  in  himself  good  right  by  these  presents  to  bargain  and  sell 
the  said  hereditaments  and  premises,  with  their  appurtenances, 
unto  and  to  the  use  of  the  said  [bargcdnee],  his  heirs  and  as- 
signs for  ever;  And  also,  that  the  said  hereditaments  and  pre- 
mises, with  their  appurtenances,  and  the  rents,  issues,  and 
profits  thereof,  shall  or  may  at  all  times  hereafter  be  peaceably 
and  quietly  held,  received,  and  enjoyed  by  the  said  [bargainee], 
his  heirs  and  assigns,  without  any  eviction,  interruption,  or 
denial  from  or  by  the  said  [bargainor],  or  any  person  or  per- 
sons rightfrdly  claiming  or  to  claim  under  or  in  trust  for  him, 
or  under  any  of  his  ancestors.  Free  and  clear,  or  by  the  said 
[bargainor],  his  heirs,  executors,  or  administrators,  effectually 
kept  indemnified  from  or  against  all  former  or  other  estates, 
rights,  titles,  charges,  and  incumbrances  created  or  occasioned 
by  the  said  [bargainor]  or  any  of  his  ancestors,  or  any  person 
or  persons  claiming  or  to  claim  under  or  in  trust  for  him,  or 
under  them  or  any  of  them;  And  lastly,  that  the  said  [6ar- 
gainor],  and  every  person  rightfrdly  claiming  or  to  claim  under 
or  in  trust  for  him,  or  under  any  of  his  ancestors,  will  at  any 
time  or  times,  at  the  request  and  costs  of  the  said  [bargainee], 
his  heirs  or  assigns,  make  and  execute  every  such  act,  deed,  or 
assurance  for  more  effectually  or  satisfactorily  assuring  the  said 
hereditaments  and  premises,  or  any  part  of  the  same,  with  the 


PAKT  II.]  UNDER  TH£   STATUTE   OF   USES.  83 

appurtenances^  nnto  or  to  the  use  of  the  said  [bargainee]  ^  his 
heirs  or  assigns^  as  by  the  said  [bargai7iee']j  his  heirs  or  as- 
signs^ or  his  or  their  counsel  in  the  law^  shall  be  reasonably 
advised  and  required^  and  as  shall  be  tendered  to  be  made  or 
executed.    In  witness  &c. 


No.  18. 

Bargain  and  Sale  far  a  long  term  of  Years,  by  way 
of  Mortgage. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [bargainor'],  of  &c.,  of  the  Partiea. 

one  part,   and  [bargainee],  of  &c.,   of  the  other  part.   Wit-  testatum. 

NEssKTH,  that,  in  consideration  of  the  sum  of  £ of  lawful  Conaideration. 

British  money,  lent  by  the  said  [bargainee]  to  the  said  [bar^ 
gainor],  immediately  before  the  execution  of  these  presents, 
the  receipt  of  which  sum  the  said  [bargainor]  hereby  ac- 
knowledges, and  therefrom  releases  and  discharges  the  said 
[barginnee],  his  executors,  administrators,  and  assigns.  The 
said  [bargainor]  Hath  bargained  and  sold  (65),  And  by  these  Operative 
presents  Doth  bargain  and  sell  unto  the  said  [bargainee],  his  ^^'^'* 
executors,  administrators,  and  assigns  (66),  All  [parcels],  Of  Parcels. 


(65)  Mortgages  for  years  are  commonly  called  mortgages  by  demisey  but  Mortgage  by 
when  the  mortgagor  is  seised,  they  take  efifect  as  bargains  and  sales.    The  bargain  and 
consideration  raises  the  use^  and  the  mortgagee  is  presently  in  poaseasion  years. 
under  the  Statute  of  Uses,  without  entry,  and  (as  the  statute  of  27  Hen.  8, 

c.  16,  does  not  extend  to  the  creation  of  terms  of  years,  ante,  Vol.  1, 
p.  50),  without  enrobnent.  The  operative  words  generally  used  are, 
*^ grant,  bargain,  sell,  and  demise.^* 

(66)  It  seems  more  correct  to  omit  the  words  of  limitation  in  the  tes-   Words  of  limit- 
tatum,  it  being  the  proper  office  of  the  habendum  to  limit  the  estate.   &tion — estates 
Words  of  limitation  are  not  essential  to  the  creation  of  a  term  of  years,  ^^  ^^^  ""• 
nor,  indeed,  to  the  creation  of  any  estate  less  than  an  estate  of  inheritance; 

though  in  a  recent  case  it  was  inadvertently  held,  that,  for  want  of  words 
of  limitation,  or  equivalent  words  in  the  devise  of  an  estate  pur  auter  vie, 
the  devisee  took  only  an  estate  for  the  joint  lives  of  herself  and  the 
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Deeds,  &c. 


Habendum, 


— to  a1>ar- 
gainee  for  a 
tenn  of  1,000 
yean. 


ProYiao  for  re< 
demption. 


Coyemuits  by 
bargainor; 


which  said  hereditaments  and  premises  the  said  [barffainor] 
is  now  i^sed  in  fee-simple  in  possession^  Together  with  all 
easements^  rights^  members^  and  appurtenances,  to  the  said 
hereditaments  and  premises  in  anywise  belonging;  (67)  And 
also  all  deeds  and  writings  relating  to  the  title  of  the  said  [bar^ 
ffoinor]  to  the  s^d  hereditaments  and  premises,  or  any  part 
thereof:  To  have  and  to  hold  the  said  hereditaments  and 
premises  hereby  bargained  and  sold,  or  intended  so  to  be,  with 
their  appurtenances,  imto  the  said  [barffainee],  his  executors, 
administrators,  and  assigns,  henceforth  for  the  term  of  1,000 
years,  without  impeachment  of  waste,  nevertheless  subject  to 
the  proviso  for  redemption  hereinafter  contained,  (that  is  to 
say),  Provided  always.  That  if  the  said  [bargainor]  ^  his  heirs, 
executors,  administrators,  or  assigns,  shall  pay  or  cause  to  be 
paid  unto  the  said  [bargainee],  his  executors,  administrators, 
or  assigns,  the  sum  of  £ of  lawfdl  British  money,  with  in- 
terest for  the  same  after  the  rate  of  £5  per  cent,  per  annum, 
in  Lincoln's  Inn  Hall,  in  the  county  of  Middlesex,  between 
the  hours  of  eleven  and  twelve  o'clock  in  the  forenoon,  on  (68) 

the  day  of  next,  without  deduction.  Then  these 

presents  shall  be  void.  And  the  said  [bargainor],  for  himself, 
his  heirs,  executors,  administrators,  and  assigns,  hereby  cove- 
nants with  the  said  [bargainee],  his  executors,  administrators, 
and  assigns,  that  the  said  [bargainor],  his  heirs,  executors,  ad- 
ministrators, or  assigns,  will  pay  or  cause  to  be  paid  unto  the 
said  [bargainee],  his  executors,  administrators,  or  assigns,  the 
said  sum  of  £ ,  with  interest  for  the  same  after  the  rate 


cestui  que  vie,  {Doe  v.  BMtuon,  8  B.  &  C.  296,  and  2  M.  &  Ry.  249).  But 
see  Mr.  Manning's  note,  (Id.  263),  in  which  the  decision  is  shewn  to  be 
irreconcilable  with  the  common  law  and  statute  law  relating  to  estates /wr 
outer  vie. 

(67)  The  ^'  all  estate  "  clause  is  omitted,  because  the  bargainor  departs 
only  with  a  limited  interest. 
Mortgage  con-        (68)  The  condition  must  be  strictly  complied  with  in  order  to  defeat  the 

legal  effect  of  the  deed.  The  money  must,  therefore,  be  paid  on,  and  not 
before  or  after  the  appointed  day.  If  the  money  were  made  payable  on 
or  before  the  day,  then  the  lender  would  be  exposed  to  the  inconvenience 
of  having  it  tendered  without  notice.  If  the  mortgagor  make  default 
in  payment,  then,  according  to  the  rule  of  equity,  he  cannot  afterwards 
oblige  the  mortgagee  to  accept  the  money  without  giving  six  calendar 
months'  previous  notice. 


"  All  estote  " 
clante. 


ditioD. 
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aforesaid^  at  the  place  and  time  and  in  manner  hereinbefore 
appointed  for  the  payment  thereof;   And  also^  that  (69)  the  —for  right  to 
said  [barffainor]  has  good  rights  by  these  presents^  to  bargain  ^J*^"*  *°^ 
and  sell  or  otherwise  assure  the  said  hereditaments  and  pre- 
mises unto  the  said  [bargainee],  his  executors^  administrators^ 
and  assigns^  for  the  said  term  of  1^000  years  in  manner  afore- 
said; And  also^  that  if  default  shall  be  made  in  payment  of  the  j-for  quiet  en- 
said  sum  of  £ ,  and  the  interest  thereof,  at  the  place  and  ddaoSt  in'pay- 

time  and  in  manner  hereinbefore  appointed  for  payment  there-  ™®°*  ®^*^® 
of,  it  shall  be  lawful  for  the  said  [bargainee'],  his  executors,  ad- 
ministrators, or  assigns,  thenceforth,  during  the  residue  of  the 
said  term  of  1,000  years,  quietly  to  enter  upon  and  enjoy  the 
said  hereditaments  and  premises,  and  to  take  the  rents  and 
profits  thereof,  without  any  eviction,  interruption,  or  denial 
whatsoever.  Free  and  clear,  or  by  the  said   [bargainor],  his  —for  freedom 
heirs,  executors,  or  administrators,  efPectually  kept  indemnified  bnm<»B'^""" 
from  or  against  all  former  or  other  estates,  rights,   titles, 
charges,    and  incumbrances  whatsoever;    And  (70)   that  the  —for  farther 
said  [bargainor],  and  every  person  having,  or  rightfully  claim-  •""'*^^®- 
ing  or  to  claim,  any  estate,  right,  or  interest  in  or  to  the  said 
hereditaments  and  premises,  or  any  part  thereof,  will  or  shall 
at  any  time  or  times,  at  the  request  of  the  said  [bargainee],  his 
executors,  administrators,  or  assigns,  but  at  the  costs  of  the 
said   [bargainor],  his  heirs,  executors,  administrators,  or  as- 
signs^ make,  do,  and  execute  every  such  act,  deed,  conveyance^ 
or  assurance,  for  more  effectually  or  satisfactorily  assuring  the 
said  hereditaments  and  premises,  or  any  part  thereof,  unto  the 
said  [bargaifiee],  his  executors,  administrators,  or  assigns,  for 


(09)  It  wiU  be  observed  that  the  qualifying  words,  ^^notwithstanding  CoTenants  for 
any  act,  &o.,  by  the  mortgagor,"  &c.,  are  omitted,  and  that  the  other  cove-  ^tle  in  mort- 
nants  are  likewise  unqualified ;  for  a  mortgagee,  though  he  takes  the  estate  ^'^®*' 
merely  as  a  pledge,  may,  of  course,  demand  covenants  amounting  to  a  war- 
ranty of  title. 

(70)  The  words  "  in  case  de&ult  shall  be  made  in  payment  of  the  said  CoTenant  for 
sum  of  jC— ,  or  the  interest  thereof  at  the  time  hereinbefore  appointed  ^°^f^  awur- 
for  payment  thereof,"  should  no$  be  inserted  here.    The  consequence  of  Mffet^  ^^^ 
their  insertion  would  be,  that  if  the  mortgagee  were  to  discover  a  defect  in 
his  security  before  the  day  of  payment,  he  ^ould  not  immediately  call 
upon  the  mortgagor  under  his  covenant  to  remedy  it,  but  must  wait  till  it 
was  perhaps  no  looger  remediable.    The  mortgagor  might  be  tenant  in  tail 
and  die  b^ore  the  day  of  payment. 
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the  residue  which  shall  be  then  unexpired  of  the  said  term  of 
1^000  years  (71)^  according  to  the  true  intent  of  these  presents, 
as  by  the  said  [bargctinee],  his  execntors,  administrators^  or  as- 
signs,  or  his  or  their  counsel  in  the  law,  shall  be  reasonably 
Proviso  for  en-   advised  and  required.     Provided  nevertheless,  that,  until  de- 

barealnor  till     f^^t  shall  be  made  in  payment  of  the  said  sum  of  £ ,  and 

default  the  interest  thereof,  at  the  time  and  in  manner  hereinbefore 

appointed  for  payment  thereof,  it  shall  be  lawful  for  the  said 
[barffainor]y  his  heirs  or  assigns,  to  continue  in  the  possession 
and  receipt  of  the  rents  and  profits  of  the  said  hereditaments 
and  premises,  without  any  interruption  or  denial  by  the  said 
[barffoinee],  his  executors,  administrators,  or  assigns.  In  wit- 
ness &c. 


No.  19. 


Bargain  and  Sale  far  a  Year  (72). 


T] 


HIS  INDENTURE,  made  the  day  of ,  in  the 

Parties.  year  of  our  Lord ,  Between  \bargainor'],  of  &c.,  of  the 

Tkstatum.        one  part,   and  [barffainee],  of  fee,   of  the  other  part,   Wit- 
Nominal  consi-  NESSETH,  that,  in  Consideration  of  5«.  of  lawful  British  money, 

paid  (78)  by  the  said  [bargainee]  to  the  said  [bargainor']  on 


deration. 


—for further  (71)  Sometimes  the  words  ''freed  and  dischai^ged  from  the  aforesaid 

assurance  dis-  proviso  for  redemption,  and  all  equity  of  redemption  by  virtue  thereof," 
charged  from  ^^  introduced  in  this  place ;  but  they  are  wholly  nugatory,  for  the  equity 
demption.  of  redemption  cannot  be  excluded  by  any  prospective  stipulation. 

Lease  for  a  (72)  The  bargain  and  sale  upon  which  the  release  is  founded,  when 

year.  j^pj^l  is  conveyed  by  lease  and  release,  is  commonly  caUed  a  lease  for  a 

year.  It  is  properly  a  bargain  and  sale,  entitling  the  bargainee  to  the  use 
for  a  year;  the  statute  instantly  converts  the  use  into  a  legal  estate  for  a 
year,  and  then  the  bargainee,  as  tenant  in  possession,  is  in  a  condition  to 
accept  a  common-law  release  of  the  reversion.  (Ante,  Vol.  1,  p.  77).  The 
release  must  be  by  deed,  (i.  e.  a  writing  sealed  and  delivered),  for  it  is 
in  the  nature  of  a  grant  of  the  reversion ;  but  sealing  is  not  essential  to 
the  bargain  and  sale,  nor  is  indenting  material  to  either  instrument. 
Nominal  consi-  (73)  The  actual  payment  or  tender  of  the  Be,  is  unnecessary  to  the  rais- 
deration.  {^g  ^f  ^y^^  ^^^^  j^^^  |^  '^  indispensably  neceasary  to  easprets  a  vduable  consi- 

deration. 
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the  executLon  of  these  presentSj  the  receipt  whereof  is  hereby 
acknoirledged.  The  said  [barffoinor]  (74)  Hath  bargained  and  OpenitiTe 
sold^  and  by  these  presents  Both  bargain  and  sell  nnto  the  ^^'^ 
said   [barffainee]y  All   [parcebi]  (75),  Together  with  all  kc,  Parcels. 


(74)  The  safest  rule  for  general  adoption  is  to  make  all  the  conveying  Parties  to  s 
parties  to  the  release  (except  the  owners  of  mere  chattel  interests,  who  lease  for  a  year. 
eannot  create  an  estate  by  way  of  bargain  and  sale)  join  in  the  lease  for 

a  year.  But  the  only  essential  party  is  the  le^id  owner  of  the  immediate 
freeMd.  Thus,  if  the  land  be  limited  to  A.  for  the  life  of  B.,  in  trust 
for  B.,  with  remainder  to,  C,  the  conveying  parties  to  the  release  will 
be  A.,  B.y  and  C,  but  the  lease  will  be  properly  made  by  A.  alone. 
The  concurrence,  however,  of  A.,  B.,  and  C.  would  render  the  conveyanee 
effectual,  even  if  it  should  prove  that  A.  had  destroyed  his  particular  es- 
tate, or  that  B.'s  estate  was  l^;al.  So,  where  a  mortgagee  in  fee  and  the 
mortgagor  are  the  conveying  parties  to  the  release,  it  is  clear,  that,  if  the 
mortgage  was  a  valid  legal  conveyance,  the  mortgagor,  having  a  mere 
equity,  need  not  join  in  the  lease,  but  his  concurrence  will  guard 
against  the  possible  inadequacy  of  the  mortgage  to  pass  the  l^;al  es- 
tate. In  many  cases,  however,  the  lease  for  a  year  is  loaded  with  parties 
altogether  useless,  as  where,  the  fee  being  vested  in  trustees  for  sale, 
the  persons  beneficially  interested  in  the  produce  are  made  to  join  in  the 
lease. 

(75)  The  parcels  in  the  lease  and  release  should  be  the  same.    Some-  Suggestions  as 
fimes,  though  rarely,  the  parcels  of  the  release  are  introduced  by  way  of  f^  ^^  parcels 
recital,  to  which  the  operative  part  of  the  deed  refers.    The  parcels  of  the  ilJa^*       * 
lease  may  then  assume  the  following  form  :-^'^  All  those  messuages,  lands, 
tenements,  and  hereditaments,  comprised  in  and  conveyed  by  certain  in- 
dentures, of  &c.,  [jntrmUng  the  referential  deseripiicn  in  the  operative  pctrt 

of  tAe  release"].  In  which  indentures  the  said  hereditaments  are  described 
as  follows,  namely,  ^  All  that'  [insert  the  description  contained  in  the  re- 
cital of  the  release"],  Together  with,''  &c.  The  general  words  should  also 
be  the  same  in  both  deeds.  When  the  parcels  are  long,  the  lease  may  be 
indorsed  upon  the  engrossment  of  the  release,  and  the  parcels  be  in  this 
form : — *^  All  those  messuages,  &c.,  comprised  and  described  in  the  writing 
within  contained,  and  intended  to  be,  when  perfected,  the  indenture  of  re- 
lease hereinafter  referred  to.  Together  with,  &c..  To  have  and  to  hold  the 
said  hereditaments  and  premises  hereby  bargained  and  sold,  or  intended  so 
to  be,  with  their  appurtenances,  unto  the  said  [harg<Hnee],  his  executors, 
administrators,  and  assigns,  from  the  day  next  before  the  day  of  the  date 
of  these  presents,  for  the  term  of  one  year.  To  the  intent,  that,  by  force  of 
the  statute  made  for  transferring  uses  into  possession,  the  said  [bargainee] 
may  be  in  the  actual  possession  of  the  said  hereditaments  and  premises, 
and  b&  enabled  to  accept  the  release  intended  to  be  made  to  him  of  the  im- 
mediate reversion  in  fee-simple  of  the  said  hereditaments  and  premises^  by 
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Habendum,  [jgeneral  fffords]:  To  have  and  to  hold  the  said  heredita- 
-— to  bargainee  ments  aod  premises  hereby  bargained  aod  sold^  or  intended 
for  one  year.      ^  ^  j^^^  ^^j^  their  appurtenances^  unto  the  said  [barffoineejy 

his  executors^  administrators^  and  assigns,  from  the  day  next 
before  the  day  of  the  date  of  these  presents,  for  the  term 
To  the  intent     of  One  year  (76),  To  THE  INTENT,  that,  by  force  of  the  sta- 
™ableof*are-  ^^  Daade   for  transferring   uses  into   possession,   the    said 
lease.  [bargainee]  may  be  in  the  actual  possession  of  the  said  here- 

ditaments and  premises,  and  be  enabled  to  accept  the  release 
intended  to  be  made  to  him  of  the  immediate  reversion  in  fee- 
simple  of  the  said  hereditaments  and  premises  by  an  indenture 
already  engrossed,  and  intended  to  bear  date  the  day  next  after 


Lease  for  a 
year  shonld  be 
indorsed  or  an- 
nexed. 

Release  to 
mortgagee  for 
years. 


am  indenture  of  release  intended  to  bear  date  the  day  next  after  the  day  of 
the  date  of  these  presents,  and  to  be  made  between  [parties  to  the  release'jy 
and  on  the  last  skin  of  the  engro^ment  of  which  indenture  of  release  these 
presents  are  indorsed  :*'  and  the  actual  possession  clause  of  the  release  may 
refer  to  the  lease  as  ''  indorsed  on  the  last  skin  of  this  indenture,  being  the 
indenture  thereby  referred  to."  Another  and  a  preferable  plan  is,  to  in- 
sert the  full  description  in  the  indorsed  lease,  and  refer  to  it  by  the  release, 
thus: — ^'^  All  those  messuages,  &c.,  comprised  and  described  in  an  inden- 
ture, bearing  date  the  day  next  before  the  day  of  the  date  of  tliese  pre- 
sents, and  indorsed  on  the  —  and  -— —  skins  of  these  presents,  and  of 
which  hereditaments  the  said  [relessee']  is  now  in  the  actual  possession  by 
yirtue  of  the  bargain  and  sale  thereby  made  to  him,  and  by  force  of  the 
statute,"  &c.:  or  the  lease,  containing  the  full  description,  maybe  an- 
nexed to,  or  written  above,  the  release,  which  may  refer  to  such  descrip- 
tion still  more  shortly,  thus :  '^  All  those  messuages,  &c.,  described  and  com- 
prised in  the  indenture  of  bargain  and  sale  hereunto  annexed  [i>r  abore 
written]."  Considering  the  accidents  which  are  continually  occurring  to 
the  lease  for  a  year  in  its  separate  state,  it  is  yeiy  desirable  that  by  means 
of  indorsement  or  annexation  the  lease  and  release  should  always  form  in 
fact,  as  well  as  in  law,  one  assurance. 

(76)  It  is  hardly  necessary  to  apprize  the  student  that  there  is  no  magic 
in  the  five  shillings  consideration,  or  in  the  term  of  one  year.  If  one  be  in 
under  a  mortgage  for  600  years,  operating  as  a  baigain  and  sale,  and 
founded  on  a  really  valuable  consideration,  he  is  a  fortiori  capable  of  a 
release;  yet  grave  doubts  have  been  entertained  whether  ^'a  lease  for  a 
year"  must  not  precede  the  release.  (See  Chatfleld  v.  Parker y  2  M.  & 
Ry.  540,  and  the  notes  to  Doe  v.  Maisof^  3  M.  &  Ry.  110).  If,  by  reason 
of  the  existence  of  a  prior  term  or  other  estate,  the  subject  of  conveyance 
be  a  remainder  or  reversion,  and  the  lease  for  a  year  be  lost  or  be  inopera- 
tive, the  deed  of  release  will  be  effectual  as  a  grant.  {JSm  v.  TromiMTy  2 
Wils.  682). 
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the  day  of  the  date  of  these  presents,  and  to  be  made  between 
[jparties  to  the  release],  To  the  uses  and  in  manner  therein  ex- 
pressed.   In  witness  &c. 


COVENANT  TO  STAND  SEISED. 


No.  20. 

Covenant  to  stand   Seised  to  Uses  in  favour  of 
the  Covenantor y  his  Wife  and  Children, 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [covenantor'],  of  the  one  part.  Parties. 

and  [covenantees']  {77),  of  the  other  part,  Witnesseth,  that, 


(77)  Before  the  Statute  of  Uses,  a  coyenant  to  stand  seised,  like  a  baiv  Covenant  to 
giun  and  sale,  charged  the  person  of  the  legal  owner  with  the  performance  stand  seised, 
of  a  use  or  confidence,  hut  conferred  no  legal  estate  in  the  land.  Equity 
would  not  enforce  the  conscientious  obligation  created  by  the  covenant,  in 
&your  of  strangers  not  connected  by  blood  or  marriage  with  the  cove- 
nantor.  The  statute  communicated  to  the  covenant  the  effect  of  a  legal 
conveyance ;  but  the  law  still  requires  the  same  consideration  of  blood  or 
marriage,  just  as  it  requires  the  consideration  of  money  or  money's  worth 
to  raise  the  use  upon  a  bargain  and  sale.  In  short,  those  circumstances 
which  were  essential  to  raise  the  use  before  the  statute  must  still  exist,  if 
not  in  substance,  yet  in  form.  It  follows,  that  a  covenant  to  stand  seised 
is  not  adapted  to  the  purposes  of  a  modem  settlement,  because  trust  estates 
and  terms  can  be  limited  only  to  relations  of  the  covenantor,  (see  1  Keen, 
7d9,  n.),  while  various  powers,  as  powers  of  leasing,  and  selling,  and  ex- 
changing, cannot  be  limited  at  all. — A  deed  indented,  purporting  to 
be  a  covenant  to  stand  seised,  but  incapable  of  operating  as  such,  may 
operate  as  a  baigain  and  sale,  provided  it  be  supported  by  the  requisite 
consideration,  and  be  duly  enrolled :  and  although  a  covenant  to  stand 
seised  may  fidl  to  operate  as  a  legal  conveyance,  yet  it  may  entitle  the 
covenantees  to  an  action  at  law,  and,  if  supported  by  a  valuable  con- 
sideration, may  be  specifically  enforced  as  a  contract  in  equity.  On  the 
other  hand,  a  deed  purporting  to  be  a  baigain  and  sale,  but  failing  of  effect 
as  such,  may  be  effectual  at  law  as  a  covenant  to  stand  seised,  if  supported 


90  ASSURANCES  OPERATING  [PART  U. 

Consideration,    in  Consideration  of  the  mazriage  heretofore  solemnized  between 

the  said  [covenantor]  and  \_Chri8tian  name],  now  his  wife^  and 

of  the  natural  love  and  affection  which  he  bears  towards  her 

and  towards  his  [brothers],  the  said  [covenantees],  and  in  order 

to  make  some  certain  provision  for  her  and  for  the  children  of 

the  said  marriage^  The  said  [covenantor],  for  himself  and  his 

Operative  heirs^  hereby  covenants  with  the  said  [covenantees],  and  their 

^^^  '  heirs^  That  the  said  [covenafUor]  and  his  heirs  shall  henceforth 

Parcels.  stand  seised  of  All  [parcels].  All  which  said  hereditaments  and 

premises  the  said  [covenantor]  is  now  seised  of  for  an  estate  of 
inheritance  in  fee-simple  in  possession,    Together  with  the 
Uses:  rights^  members^  and  appurtenances  thereto  belonging,  To  the 

—covenantor  USE  of  the  said  [covenantor]  and  his  assigns^  during  his  natural 
for  life;  j^^^  without  impeachment  of  waste;  And  on  the  determina^ 

— trustees,  for  tion  of  that  estate  in  his  lifetime.  To  the  use  of  the  said  [cove~ 
tor,  to^pre^e  ««w/cc»],  their  cxccutors  and  administrators,  during  the  life  of 
contingent  re-    the  said  [covenantor].  Upon  trust  to  preserve  the  contingent 

remainders  hereinafter  Umited,  but  to  permit  the  said  [cove-> 

nantor]  and  his  assigns  to  receive  the  rents  and  profits  of  the 

said  hereditaments  and  premises  during  his  life;  And  imme- 

— rent-charge    diatelv  after  his  decease.  To  the  use  and  intent  that  the  said 

Tiving'fo^life,    [C^'^tian  name],  the  wife  of  the  said  [covenantor],  in  case  she 

inUrof  dower,  shall  survive  him,  may  receive  out  of  the  rents  and  profits  of 

the  said  hereditaments  and  premises,  a  yearly  rent-charge  of 
£ sterling  money,  dear  of  land-tax  and  all  other  deduc- 
tions, by  equal  quarterly  portions,  on  the  25th  day  of  March, 
the  24th  day  of  June,  the  29th  day  of  September,  and  the 
25th  day  of  December  in  every  year,  the  first  quarterly  portion 
to  be  paid  on  such  of  the  said  days  as  shall  happen  next  after 
the  decease  of  the  said  [covenantor],  and  which  rent-charge 
shall  be  accepted  by  her  in  bar  and  in  satisfaction  of  her 
Power  of  dis-     dowcr,  thirds,  and  free-bench;  And  to  this  further  use  and 

^S^Jnl^^^.  "^*«^*^  *^.a*  ^^^^  a^d  8<5  oft^'^  ^  *^e  said  yearly  rent-charge 

shall  be  in  arrear  for  twenty-one  days  after  the  same  shall 

Effect  of  assur-  by  the  requisite  consideTation  of  blood  or  marriage.  It  cannot  be  too 
ances,  how  to  strongly  impressed  upon  the  student,  that  assurances  depend  for  their  cha- 
racter and  effect  less  upon  the  form  of  the  instrument  itself  than  upon  the 
state  of  the  title,  the  observance  or  non-observance  of  prescribed  cere- 
monies, and  other  extrinsic  circumstances;  so  that  the  question,  whether  a 
given,  instrument  is  really  a  feofiment,  grant,  release,  bargain  and  sale,  &c., 
cannot  be  solved  by  means  of  internal  evidence  alone. 
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become  due^  it  sliall  be  lawfiil  for  the  said  [Ckristian  name] 
and  her  assigns  to  enter  upon  the  said  hereditaments  and  pre- 
mises^ and  distrain  for  the  arrears  of  the  said  yearly  rent- 
chai^^  and  the  distresses  then  and  there  fonnd  to  dispose  of 
according  to  law^  in  order  that  snch  arrears  aod  all  incidental 
costs  and  expenses  may  be  satisfied;  And  to  this  further  Power  of  entry 
USB  and  intent^  that  when  and  so  often  as  the  said  yearly  rent-  rent-diMge. 
charge  shall  be  in  arrear  for  thirty  days  after  the  same  shall 
become  dne^  it  shall  be  lawfiil  for  the  said  l_foife]   and  her 
assigns^  without  any  formal  demand^  to  enter  into  the  posses- 
sion of  the  said  hereditaments  and  premises^  or  any  part  thereof 
in  the  name  of  the  whole^  and  take  the  rents  and  profits 
thereof  until  such  arrears^  and  all  incidental  costs  and  expenses^ 
together  with  so  much  of  the  said  yearly  rent-charge  as  shall 
grow  due  during  such  possession^  shall  be  satisfied^  such  posses- 
sion to  be  without  impeachment  of  waste;  And  subject  to  the  Children  of  co- 
said  yearly  rent-charge  and  the  remedies  for  enforcing  pay-  hu^'in''* 
ment  thereof.  To  the  use  of  all  the  children  (78)  of  the  said  common  in  fee; 
[covenantor]  by  the  said  [Christian  name],  his  wife,  in  equal 
shares,  as  tenants  in  common,  and  their  respective  heirs  and 
assigns;  But  if  any  of  such  children  shall  die  under  the  age  of  —with  cross 

executory  11- 

(78)  This  is  a  limitation  to  '^  children"  as  a  class,  which,  without  the  Limitation  to 
aid  of  any  other  words,  will  comprehend  as  well  all  the  existing  children,  o|>Jecto  as  s 
as  all  the  children  coming  into  existence  before  the  determination  of  the 
particular  estates  limited  for  the  life  of  the  husband.  The  learning  con- 
nected with  this  subject  cannot  be  compressed  within  the  compass  of  a 
note,  but  it  may  be  useful  to  illustrate  the  distinction  between  a  limitation 
to  objects  individually,  and  to  objects  as  a  clcufs,  by  a  familiar  instance. 
If  a  testator  devise  Blackacre  to  his  '^  children,"  as  tenants  in  common, 
and  have  at  the  making  of  the  will  two  children,  A.  and  B.,  who  die  in  his 
lifetime,  and  have  one  child  subsequently  bom,  C,  who  survives  him,  C. 
takes  the  whole  benefit  of  the  giffc.  But  if  for  "  children,"  we  substitute 
"children  A.  and  B.,"  or  "  ttoo  children,"  or  "  children  now  living,"  then 
the  devise,  unless  saved  by  the  recent  act,  (ante.  Vol.  1,  Chap,  v.),  lapses 
on  the  death  of  one,  as  to  a  moiety — on  the  death  of  both,  as  to  the  whole. 
In  the  former  case,  where  the  term  used  is  descriptive  of  a  class,  the  period 
for  ascertaining  the  objects  is  the  death  of  the  testator;  the  devise  is,  in 
effect,  to  persons  sustaining  a  given  character  at  that  period;  but  in  the 
latter  case,  the  children  are  selected  as  individually  objects  of  the  testator's 
bounty.  Expressions  referable  to  existing  children  as  "children  now 
bom,"  should  therefore  be  avoided  in  a  gift  designed  to  be  as  comprehen- 
sive as  possible.  (See  2  My.  &  K.  301;  and  see  further  as  to  gifts  to 
classes,  ante,  Vol.  1,  Chap,  iv.,  v.). 
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mitadoDsbe-  twenty-one  jeKra,  without  leaving  issue  living  at  his  or  her 
tween  them  m    ^^^f}^^  Then,  as  to  the  share  or  shares  of  the  child  or  respective 

children  so  dying,  as  well  original  as  accruing  under  this  limit- 
ation. To  THE  USE  of  the  other  child  or  children  of  the  said 
[covenantor]  and  IChristian  name]^  his  wife,  or  if  more  than 
one,  in  equal  shares  as  tenants  in  common,  and  the  heirs  and 
assigns  of  such  other  child  or  respective  children;  But  if  no 
child  of  the  [covenantor]  by  the  said  [Christian  name],  his  wife, 
shall  attain  the  said  age,  or,  dying  under  that  age,  shall  leave 
issue  living  at  his  or  her  death.  Then,  as  to  the  said  heredita- 
'surrivor  of  ments  and  premises.  To  the  use  of  the  survivor  (79)  of  them, 
^nrfw."^^  the  said  [covenantor]  and  [Christian  name],  and  the  heirs  and 

assigns  of  such  survivor.     In  witness  &c. 

ContingeDt  re-  (79)  This  limitation  to  the  MffTftfor  is  a  contingent  remainder;  for,  till 
mainder  to  sur-  the  death  of  the  husband  or  the  wife,  the  remainder  has  not  an  ascer- 
▼lyor.  tained  object;   and  though  one  or  the  other  must  survive,  yet  the  re- 

mainder may  never  take  effect,  inasmuch  as  the  particular  estates  of  the 
husband  and  the  trustees  may  determine  during  the  joint  lives  of  the  hus- 
band and  wife. 
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No.  21. 

CoNVETANCE  by  APPOINTMENT  and  Lease  and  Re- 
lease to  a  Purchaser  (80). 

This  indenture,  made  the day  of ,  in  the  Date. 

year  of  our  Lord y  Between  [vendor']  ^  of  &c.,  of  the  first  parties. 

part;  [purchaser'] ,  of  &c.,  of  the  second  part;  and  [trustee for 
purchaser],  of  &c.,  of  the  third  part.    Whereas,  by  virtue  of  recitalb 
indentures  of  lease  and  release,  bearing  date  respectively  the  — ofconvey- 

and days  of ,  in  the  year ,  the  indenture  of  Jolds,*^  by  tease 

release  being  made  between  &c.,  [names  of  parties],  and  by  a  and  release  and 

fine  duly  levied  by  the  said and  ,  his  wife,  in common  nses 

term,  in  the year  of  the  reign  of  his  late  Majesty,  King  j^JJ^^n^favour 

Oeorge  the  Fourth,  in  pursuance  of  a  covenant  contained  in  the  of  the  vendor; 
said  indenture  of  release,  the  freehold  hereditaments  herein- 
after described  and  hereby  released  or  otherwise  assured  or 
intended  so  to  be,  with  their  appurtenances,  now  stand  limited 
to  such  uses,  for  such  estates,  and  in  such  manner  as  the  said 

(80)  This  precedent  is  adapted  to  a  sale  of  freehold  and  copyhold  lands  Conveyance  on 
at  an  entire  price^  but  the  parts  relating  to  the  copyhold  lands  may  he  f^i^^^^^^' 
readily  separated.    So  far  as  regards  the  freehold  lands,  the  precedent  i^q\^^  g^i  ^i  e^. 
exhibits  the  form  of  conveyance  in  general  use  for  the  transfer  of  the  fee  tire  price. 
upon  a  sale  by  a  vendor  entitled  under  the  uses  commonly  inserted  to 
prevent  dower  by  the  old  law.    (Ante,  Vol.  1,  Chap.  v.).    Much  of  the 
exuberance  of  expression,  which  occurs  in  the  ordinary  forms,  has,  how- 
ever, been  pruned  away. 


94 


MIXED   ASSURANCES. 


[part  III. 


— ofjrendoT'9 
admittance  to 
copyholds; 


—of  contract 
for  sale  of  free- 
holds and  copy- 
holds; 


— that  the  price 
has  been  appor- 
tioned; 


— of  surrender 
by  the  vendor 
to  the  pur- 
chaser of  the 
copyholds,  and 
the  purchaser's 
admittance. 


[vendor]  shall  at  aay  time^  or  firom  time  to  time^  by  any  deed 
or  deeds  direct  or  appoint,  and  in  default  of  such  direction 
or  appointment,  to  the  use  of  the  said  [vetuior]  and  his  assigns 
during  his  life,  without  impeachment  of  waste,  with  remainder 
to  the  use  of  the  said  [trustee  for  vendor']^  his  executors  and 
administrators,  during  the  life  of  the  said  [vendor],  in  trust 
for  the  said  [vendor]  and  his  assigns,  with  remainder  to  the 
use  of  the  said  [vendor],  his  heirs  and  assigns;  And  whereas, 

at  a  court-baron  held  for  the  manor  of ,  in  the  county 

of ,  on  the day  of ,  in  the  year  ,  the  said 

[vendor]  was  admitted  tenant  to  the  copyhold  hereditaments 
hereinafter  described,  with  their  appurtenances,  to  hold  to  the 
said  [vendor],  his  heirs  and  assigns,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  and  by  the  rents, 
suit,  and  services  therefore  due  and  of  right  accustomed;  And 
WHEREAS  the  said  [vendor]  lately  contracted  and  agreed  with 
the  said  [purchaser]  for  the  sale  to  him  of  the  fee-simple  in 
possession  of  the  said  freehold  and  copyhold  hereditaments,  at 

the  entire  price  of  £ ;  And  whereas  it  has  been  agreed 

that  the  sum  of  £ ,  part  of  the  said  price,  shall  be  deemed 

the  consideration  for  the  said  freehold  hereditaments,  and  that 

the  sum  of  £ ,  the  residue  thereof,  shall  be  deemed  the 

consideration  for  the  said  copyhold  hereditaments  (81);  And 
WHEREAS,  in  piirsuance  of  the  said  contract,  so  fieur  as  concerns 
the  said  copyhold  hereditaments,  at  a  special  court-baron  held 
for  the  said  manor  on  the  day  of  the  date  of  these  presents, 
[or,  out  of  court,  at  or  immediately  before  the  execution  of 
these  presents],  the  said  [vendor],  in  consideration  of  the  sum 

of  £ ,  paid  to  him  by  the  said  [purchaser],  has  surrendered 

into  the  hands  of  the  lord  of  the  said  manor  the  copyhold 
hereditaments  following,  (namely),  all  [copyhold  parcels],  to- 
gether with  the  rights,  members,  and  appurtenances  thereto 
belonging,  To  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns  for  ever,  to  hold  at  the  wiU  of  the  lord,  according  to  the 
custom  of  the  said  manor,  and  by  the  rents,  suit,  and  sendees 


Apportionment       (81)  An  apportionment  is  necessary  on  account  of  the  ad  valorem  duty 
of  entire  price,    imposed  by  the  Stamp  Act,  55  Geo.  3,  c.  184.    The  purchaser  is  at  liberty 

to  distribute  the  entire  price  as  he  may  think  fit ;  but  an  apportionment 
which  consults  the  relatiye  yalues  is  advisable,  with  reference  as  well  to 
the  title,  as  to  damages  on  the  covenants. 
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therefore  due  and  of  right  accostomed^  and  at  the  same  court 
the  said  \_purchaser]  has  been  admitted  tenant  according  to 
the  tenor  of  such  surrender  (82).     Now  this  indenture  wit«  Tbstatum. 
NSssETH^  that^  in  pursuance  of  the  said  contract,  so  far  as  con- 
cerns the  said  freehold  hereditaments,  and  in  consideration  of  Considenttion. 

the  sum  of  £ ,  paid  by  the  said  \^purcha9er]  to  the  said 

[vendor]   on  the  execution  of  these  presents,  the  receipt  of 

which  said  sum  of  £ ,  and  also  of  the  said  sum  of  £ , 

the  consideration  for  the  said  copyhold  hereditaments,  (making 

together  the  said  entire  price  of  £ ),  the  said  vendor  hereby 

acknowledges,  and  therefrom  hereby  releajses  and  discharges 
the  said  \^puTcha8€r]y  his  heirs,  executors,  administrators,  and 
assigns.  The  said  [vendor],  in  execution  of  the  aforesaid  power 
given  to  him  by  the  said  recited  indentures,  and  of  every  other 
power  enabling  him  in  this  behalf,  and  to  the  intent  that  these 
presents  may  operate  preferably  by  way  of  appointment.  Doth  Operative  part 
direct  and  appoint  (83)  that  all  the  freehold  messuage  or  tene-  ^  *pp®"* 
ment,  closes^  and  hereditaments  hereinafter  described.  To- 
gether with  the  rights,  members,  and  appurtenances  thereunto 
belonging,  shall  henceforth  remain  and  be  To  the  only  proper 
use  of  the  said  [puTchaser]^  his  heirs  and  assigns  for  ever,  [or, 
where  the  estate  is  to  be  conveyed  to  the  uses  to  prevent  dower. 

To  the  uses  hereinafter  expressed  concerning  the  same]  ;  And  2nd  Testa- 
tum. 


(82)  The  oonveyance  of  the  freehold  estate  contains  not  nn&equently  a  Covenant  to 
covenant  to  surrender  the  copyhold  estate,  but  the  surrender  is  usually  a  f**^*°^®'  copy- 
contemporaneous  act.    It  seems  better  to  omit  the  covenant,  and  to  sub- 
stitute the  recital  in  the  text.    That  course  is  advisable  too  with  reference 

to  the  covenants  for  title. 

(83)  As  the  appointee  is  in  of  the  seisin  created  to  serve  the  uses  of  the  Conveyance  by 
deed  containing  the  power,  and  consequently,  by  title  paramount  to  the  appointmci**- 
ownership  of  the  vendor,  the  superadded  conveyance  by  lease  and  release, 

although  generally  adopted  in  practice,  must  be  nugatory,  unless  the  ap> 
pointment  £ul  of  effect.  It  may  be  more  beneficial  to  the  purchaser  to 
take  nnder  the  appointment,  inasmuch  as  it  overreaches  the  estate  of 
the  vendor  and  his  trustee  to  prevent  dower,  though  it  no  longer  confers 
a  title  discharged  from  judgments  against  the  vendor.  (Ante,  Vol.  1, 
Chap.  v.).  The  only  disadvantage  is,  that  the  covenants  will  not  run 
with  the  land,  but  that  is  often  a  matter  of  secondary  importance.  The 
power  of  appointment  should  always  form  part  of  the  limitations  to 
prevent  dower ;  and  even  if  the  necessity  for  such  limitations  were  entirely 
at  an  end,  the  power  might  still  be  usefully  retained.  (Ante,  Vol.  1, 
Chap  y.)- 
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Operatife  part 
of  release. 

Actual  posses- 
sion clause. 


All  estate,  &c. 


All  deeds,  &c. 


Habemduv, 

To  the  pur- 
chaser in  fee, 


[or,  to  uses  to 
prevent  dower]. 


Covenants  by 
vendor; 

— for  right  to 
release  free- 
holds; 


THIS  INDENTURE  FURTHER  WITNESSETH^  that^  in  further  pitr- 
suajxce  of  the  said  contract^  so  far  as  concerns  the  said  freehold 
hereditaments^  and  for  the  consideration  lastly  hereinbefore  ex- 
pressed^ The  said  [vendor],  by  way  of  auxiliary  or  secondary 
assurance^  Hath  granted,  bargained,  sold,  and  released,  and  by 
these  presents  Doth  grant,  bargain,  sell,  and  release  unto  the 
said  [purchaser],  his  heirs  and  assigns,  (in  the  actual  possession 
of  the  said  [purchaser]  now  being,  by  virtue  of  a  bargain  and 
sale  made  to  him  by  the  said  [vendor],  in  consideration  of  5^., 
by  indenture  bearing  date  the  day  next  before  the  day  of  the 
date  of  these  presents,  for  one  year  computed  from  the  day 
next  before  the  day  of  the  date  of  the  said  indenture  of  bargain 
and  sale,  and  by  force  of  the  statute  for  transferring  uses 
into  possession).  The  freehold  hereditaments  following,  (namely), 
[freehold parcels],  Together  with  all  the  rights,  members,  and 
appurtenances  thereunto  belonging;  And  also  all  the  estate, 
right,  title,  interest,  claim,  and  demand  of  the  said  [venehr]  in^ 
to,  or  upon  the  said  freehold  hereditaments  and  premises,  with 
their  appurtenances;  And  also  all  deeds,  papers,  and  writings, 
in  his  custody  or  power,  relating  to  his  title  to  the  same  here- 
ditaments and  premises,  or  any  part  thereof,  either  solely  or 
together  with  other  hereditaments  belonging  to  him  of  less 
value:  To  have  and  to  hold  the  said  freehold  messuage, 
closes,  hereditaments,  and  premises  hereby  released  or  otherwise 
assured,  or  intended  so  to  be,  with  their  appurtenances,  unto 
the  said  [purchaser],  his  heirs  and  assigns  for  ever.  To  the  only 
proper  use  of  the  said  [purchaser],  his  heirs  and  assigns  for 
ever,  [or,  where  the  estate  is  to  be  conveyed  to  uses  to  prevent 
dower.  To  such  uses,  upon  such  trusts,  and  in  such  manner,  as 
the  said  [purchaser)  shall  by  any  deed  or  deeds  appoint,  and  in 
default  of  appointment,  To  the  use  of  the  said  [purchaser) 
and  his  assigns  for  his  life,  without  impeachment  of  waste; 
and  immediately  after  the  determination  of  his  estate  in  his 
lifetime.  To  the  use  of  the  said  [trustee),  his  executors  and 
administrators,  during  the  life  of  the  said  [purchaser).  In  trust 
for  him  and  his  assigns;  and  on  the  determination  of  the 
estate  of  the  said  [trustee),  To  the  use  of  the  said  [purchaser), 
his  heirs  and  assigns  for  ever].  And  the  said  [vendor],  for 
himself,  his  heirs,  executors,  and  administrators,  hereby  cove- 
nants with  the  said  [purchaser],  his  heirs  and  assigns.  That, 
notwithstanding  any  act,  matter,  or  thing  done  or  permitted 
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by  the  said  [vendor]  to  the  contrary,  the  said  [vendor]  has 
in  himself  good  right  by  these  presents  to  release  or  otherwise 
assure  the  said  freehold  hereditaments  and  premises,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  [purchoier],  his 
heirs  or  assigns,  [or,  if  the  conveyance  be  to  the  uses  to  prevent 
dower,  to  the  uses  aforesaid],  according  to  the  true  intent  of  andtosarren- 
these  presents ;  and  also  that  the  said  [vendor]  had  in  himself,  ^*'  ^vy^^^^^i 
at  the  time  of  making  the  said  recited  surrender,  good  right 
thereby  to  surrender  the  said  copyhold  hereditaments  and 
premises,  with  their  appurtenances,  to  the  use  of  the  said 
[ptirchaser],  his  heirs  and  assigns,  according  to  the  true  intent 
of  the  same  surrender;  And  also,  that  the  said  freehold  and  -—for quiet  eo- 
copyhold  hereditaments  and  premises  shall  or  may  be  peaceably  J°^*°  » 
held  and  enjoyed  accordingly,  without  any  eviction  or  inter- 
ruption from  or  by  the  said  [vendor]  y  or  any  person  or  persons 
rightfully  claiming  or  to  claim  through,  under,  or  in  trust  for 
him.  Free  frt>m  or  by  the  said  [venehr],  his  heirs,  executors,  or  —for  freedom 
administrators,  kept  indemnified  against  all  former  or  other  bn^cM^*^°^~ 
estates,  rights,  charges,,  and  incumbrances,  created  or  occa- 
sioned by  the  said  [vendor],  or  any  person  or  persons  claiming 
through,  under,  or  in  trust  for  him,  or  by  his  act,  default, 
privity,  or  procurement;  And,  lastly,  that  the  said  [vendor],  —for  further 
and  every  person  rightfrdly  claiming  any  estate,  right,  title,  or  "«'*""^* 
interest,  in  or  to  the  said  freehold  or  the  said  copyhold  here- 
ditaments   and    premises,  or   any  part  thereof  respectively, 
through,  under,  or  in  trust  for  him,  will,  at  any  time  or  times 
hereafter,  at  the  request  and  costs  of  the  said  [purcfiaser],  his 
heirs  or  assigns,  make,  do,  and  execute  every  such  act,  deed, 
conveyance,  or  assurance,  for  more  effectually  assuring  the  said 
freehold  and  copyhold  hereditaments  and  premises  respectively, 
or  any  part  thereof,  with  their  appurtenances,  according  to  the 
true  intent  of  these  premises  and  of  the  said  recited  surrender 
of  even  dates  herewith  respectively,  aa  by  the  said  [purcfiaser], 
his  heirs  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
be  reasonably  advised  and  required,  and  as  shall  be  tendered  to 
be  done  or  executed.    In  witness  &c. 
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No.  22. 


Partiea. 


CoNVBTANCB^  by  Leass  and  Release,  from  Trustees 
f(yr  Sale  to  a  Purchaser. — Mortgagees^    and   the 
Otvner  of  the  Eqtdty  of  Redemption,  concur. — Sur- 
render of  a  Mortgage  Term. — ^Assignment  of  an* 
other  Mortgage  Term  to  attend  the  Inheritance  (84). 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  \heir  of  deceased  mcrtgagee  in 

fee\y  of  &c.,  of  the  first  part ;  [executors  of  the  same  mortgagee] , 
of  the  second  part ;  [trustees  for  sale  of  tlie  equity  of  reden^- 
turn,  of  &c.,  of  the  third  part ;  \pumer  of  the  equity  of  redemp- 
turn],  of  &c.,  of  the  fourth  part ;  [first  mortgagee  for  years'],  of 
&c.,  of  the  fifth  part ;  [executors  of  second  mortgagee  for  years], 
of  &c.,  of  the  sixth  part;  [purchaser],  of  &c.,  of  the  seventh 
part;  [trustees  for  purchaser  to  prevent  dower],  of  &c.,  of  the 
eighth  part;  and  [trustee  for  purchaser  of  term  created  by  the 
first  mortgage],  of  &c.,  of  the  ninth  part;  and  [largest  pwr^ 
chaser]  (85),  of  the  tenth  part.     Whereas,  by  indentures  of 

J  lease  and  release,  bearing  date  respectively  the and 

and  release,  to    days  of ,  in  the  year ,  the  indenture  of  release  being 

dJweHnfrvour  ^^^  between    [parties].  The  hereditaments  hereinafter  de- 
of  the  present     scribed,  with  their  appurtenances,  were  limited  To  such  uses, 

and  for  such  estate  or  estates,  in  such  proportions,  and  for  such 
intents  and  purposes  as  the  said  [owner]  should  at  any  time,  or 
from  time  to  time,  by  any  deed  or  deeds  direct  or  appoint ; 
And  in  default  of  such  direction  or  appointment.  To  the  use  of 
the  said  [owner]  and  his  assigns,  for  his  life,  without  impeach- 
ment of  waste ;  with  remainder  To  the  use  of  [a  trustee  for 
owner  to  prevent  dower],  his  executors  and  administrators. 


RsCITALf 

— of  coQvey- 


owner; 


Arrangement 
ofpartic 


(84)  Thb  precedent  b  designed  to  embrace  as  many  of  the  dienm- 
stances  ordinarily  occumng  on  the  conveyance  of  an  incimibered  estate  as 
can  be  conveniently  brought  together. 

(86)  The  parties  are  arranged  in  the  following  order: — 1.  The  owner  of 
the  legal  inheritance ;  2.  Persons  having  equitable  or  beneficial  interests  in 
the  inheritance;  3.  Persons  possessed  of  chattel  interests;  4.  The  relessee; 
5.  Trustees  for  the  relessee. 
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during  the  life  of  the  said  [owner]  ^  Upon  trust  for  the  said 
[owner]  and  his  assigns^  with  remainder  to  the  use  of  the  said 
[owner],  his  heirs  and  assigns  for  ever;  And  whereas^  by  an  --of first  mort- 

indenture  of  appointment  and  demise^  bearing  date  the ^^^  ^^^  y^"' 

day  of y  in  the  year ,  and  made  between  the  said 

[owner],  of  the  one  part,  and  the  said  [first  m&rtgagee],  of  the 
other  part,  the  said  hereditaments  were  appointed  to  the  use 
of  (86)  and  demised  unto  the  said  [mortgagee],  his  executors^ 
administrators,  and  assigns,  for  the  term  of  500  years  from  the 
day  of  the  date  thereof;  subject  to  a  proviso  for  making  void 
the  said  term  on  payment  by  the  said  [owner],  his  heirs,  ap- 
pmntees,  executors,  administrators,  or  assigns,  unto  the  said 
[first  mortgagee],  his  executors,  administrators,  or  assigns,  of 

the  sum  of  £ ,  with  interest  for  the  same  after  the  rate  of 

£5  per  cent,  per  annum,  at  the  time  and  in  manner  therein 
mentioned;  but  in  which  payment  default  was  made  (87);  And  —of  second 
WHEREAS,  by  another  indenture  of  appointment  and  demise,  ^^**^*^°' 

bearing  date  the day  of ,  in  the  year ,  and  made 

between  the  said  [owner],  of  the  one  part,  and  [second  mfyrt- 
gagee],  of  the  other  part,  the  said  hereditaments  were  appointed 
to  the  use  of,  and  demised  unto,  the  said  [second  mortgagee], 
his  executors,  administrators,  and  assigns,  for  the  term  of  1,000 
years  from  the  day  of  the  date  thereof;  subject  to  the  mort- 
gage made  by  the  lastly  hereinbefore  recited  indenture,  and 
subject  also  to  a  proviso  for  making  void  the  same  term  of  1,000 
years^  on  payment  by  the  said  [owner],  his  heirs,  appointees, 
executors,  administrators,  or  assigns,  to  the  said  [second  mort- 
gagee], his  executors,  administrators,  or  assigns,  of  the  sum 

of  j6 ,  with  interest  after  the  rate  of  £5  per  cent,  per 

annum,  at  the  time  and  in  manner  therein  mentioned,  but  in 

which  payment  default  was  made;  And   whereas  the  said  —of  death  of 

[second  mortgagee]  died  on  or  about  the day  of ,  in  ^J^^JhiJ^^n 

:_   — ^probate; 

(86)  The  appointment  and  demise  are  often  blended  in  the  same  tea-  Recital  of  ap- 

latum,  thus:— "The  said doth  direct,  limit  and  appoint,  grant,  bar-  pointment  and 

gain,  seU  and  demise  mOo**  &e.    Still  the  effea  (and  the  recital  in  the  ^"^^^^ 
text  aBBumes  to  state  the  effect,  and  not  to  exhibit  the  form  of  the  instru- 
ment) is  an  appointment  of  the  fuse,  and  a  demise  of  the  land. 

(87)  The  verbose  recital,  '^  And  whereas  the  said  sum  of  £ was  not  Recital  that 

pud  at  the  time  appointed  by  the  sdd  recited  indenture  •  for  payment  mortgage  be- 
thereof,  by  means  of  which  the  said  term  of years  became  absolute  at  ^^'"^ 

law,  nevertheless  redeemable  in  equity,"  is  nearly  exploded* 

h2 


100 


MIXED   ASSURANCES. 


[part  III. 


in  fee; 


the  year ,  having  made  and  published  his  last  wiU  and 

testament  in  writing,  bearing  date  the day  of ,  in  the 

year ,  and  appointed  the  said  [executors  of  second  mortga^ 

gee'],  executors  thereof,  who  proved  the  same  on  the day 

—of  mortgagee  of ,  in  the  year ,  in  the Court  of ;  And 

WHEREAS,  by  indentures  of  lease  and  appointment  and  release, 

bearing  date  respectively  the and days  of ,  in 

the  year  ,    the  indenture  of  appointment  and  release 

being  made  between  the  said  [owner] ,  of  the  one  part,  and 
the  said  [mortgagee  in  fee],  of  the  other  part.  The  said  here- 
ditaments were  assured  and  limited  by  the  said  [owner]  unto 
or  to  the  use  of  the  said  [mortgagee  in  fee],  his  heirs  and  as- 
signs ;  subject  to  the  mortgages  made  thereof  by  the  herein- 
before recited  indentures  of  appointment  and  demise,  and  also 
subject  to  a  proviso  for  redemption  and  reconveyance  on  pay- 
ment by  the  said  [oimer],  his  heirs,  appointees,  executors, 
administrators,  or  assigns,  to  the  said  [mortgagee  in  fee],  his 

executors,  administrators,  or  assigns,  of  the  sum  of  £ , 

with  interest  after  the  rate  of  £5  per  cent,  per  annum,  at  the 
time  and  in  manner  therein  mentioned,  but  in  payment  whereof 
default  was  made;  And  whereas  the  said  [mortgagee  in  fee] 

died  on  the day  of ,  in  the  year ,  having  made 

and  published  his  last  wiU  and  testament  in  writing,  bearing 

date  the day  of ,  in  the  year ,  and  appointed 

the  said  [executors  of  mortgagee  in  fee],  executors  thereof,  who 

proved  the  same  on  the day  of ,  in  the  year , 

in  the  Court  of ;  but  the  said  [mortgagee  in  fee] 

died  intestate  as  to  the  legal  estate  (88)  vested  in  him  by 


—of  death  of 
mortgagee  in 
fee — his  will — 
probate; 


Deviaea  of 
mortgage  and 
truat  eatatea. 


(88)  It  would  be  well  to  insert  in  every  will  a  devise  of  mortgage  and 
trust  estates.  A  short  clause  to  this  effect  is  sufficient : — "  I  devise  all  es- 
t^tesy  as  well  real  as  personal,  of  which  I  am  seised  or  possessed  as  mort- 
gagee or  trustee,  unto  and  to  the  use  of  the  said  [exectaors]^  their  heirs, 
executors,  administrators,  and  assigns  resf^ectively,  subject  to  the  equities 
and  trusts  affecting  the  same  respectively,  and  to  be  disposed  of,  so  far  as  I 
am  beneficially  interested,  as  part  of  my  personal  estate  for  the  purposes  of 
my  will."  As  a  general  rule,  mortgage  and  trust  estates  will  not  pass  where 
the  nature  of  the  disposition  is  inconsistent  with  the  supposition,  that  the 
testator  intended  to  include  property  not  beneficially  his  own.  (Lord 
Brayhroke  v.  Inskip,  8  Yes.  417 )•  Thus,  limitations  in  strict  settlement,  a 
trust  for  sale,  a  chai^  of  legacies  or  debts,  &c.,  will  exclude  mortgage  and 
trust  estates,  however  general  and  comprehensive  the  terms  of  the  devise 
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virtue  of  the  lastly  hereinbefore  recited  indentures^  and  left 

the  said  [heir],  his  heir-at-law^  surviving  him;  And  whereas^  --of convey- 

by  indentures  of  lease  and  appointment  and  release^  bearing  po^ntmentf  and 

date  respectively  the and days  of ,  in  the  year  >e««e  »nd  re- 

— ,  the  indenture  of  appointment  and  release  being  made  equity  of  re- 
between  the  said  [owner],  of  the  first  part :  the  said  {trustees  demptioninfec, 

*-  to  trustees  upon 

for  saW],  of  the  second  part;  and  &c.,  [creditors  or  others  for  trust  to  sell; 
wTiose  benefit  the  reciting  conveyance  is  made\  of  the  third  part ; 
the  said  hereditaments  were  assured  and  limited  (together  with 
other  hereditaments)  by  the  said  [owner']  unto  and  to  the  use 
of  the  said  [trustees  for  sale],  their  heirs  and  assigns^  (subject 
to  the  mortgages  made  thereof  by  the  several  hereinbefore 
recited  indentures)^  Upon  trust  with  all  convenient  speed  to 
sell  the  same^  either  together  or  in  parcels^  by  public  auction 
or  private  contract^  for  such  price  or  prices  as  could  be  rea- 
sonably obtained  for  the  same;  and  to  receive  the  money  to 
arise  from  the  sale  thereof^  and  stand  possessed  of  such  money 
upon  the  trusts  in  the  said  indenture  of  appointment  and  re- 
lease now  in  recital  expressed;  And  the  same  indenture  con-  -^ith  power  to 
tains  a  declaration  constituting  the  receipt  of  the  said  [trustees  Snrehasen;    ^ 
for  sale]  for  money  paid  to  them  by  a  purchaser  imder  the 
said  trust  for  sale^  a  discharge  from  all  responsibility  in  respect 
of  the  application  thereof;  And  whereas  the  said  [trustees  — K>f  sale  by 
for  sale],  in  execution  of  the  trust  for  sale  reposed  in  them  by  s^nt^to^the' 
the  hereinbefore  lastly  recited  indenture^  caused  the  heredita-  i*'^  ^^; 


may  be,  unless  such  estates  be  expressly  included.  These  are  indicia 
which  cannot  be  mistaken.  But  other  circumstances  of  a  less  decisive 
character  often  give  rise  to  questions  of  great  nicety.  The  rule,  though 
established  by  a  very  high  authority  after  much  balancing  of  inconve- 
niences, is  unsatisfactory.  In  Ex  parte  Brettel^  (6  Yes.  577),  Lord  Eldon 
held,  that  a  general  devise  of  the  testator's  estate  to  A.,  his  heirs,  &c.,  to 
and  for  his  and  their  own  proper  use  and  behoof,  did  not  pass  trust  estates; 
but  he  afterwards  disclumed  (8  Yes.  484)  any  reliance  upon  the  words 
**  to  and  for  his  and  their  own  proper  use  and  behoof:"  yet  it  does  not  ap- 
pear that  there  was  any  other  ingredient  in  the  case.  As  to  the  effect  of  a 
general  devise  and  bequest  to  trustees  for  sale  and  conversion  in  passing 
mortgage  estates,  see  Ex  parte  Barbery  in  re  TyaSy  5  Sim.  451.  It  is  clear 
that  a  mortgagee  or  trustee  may,  f^om  malice  or  caprice,  put  the  legal 
estate  into  the  fetters  of  a  strict  settlement,  or  disperse  it  in  a  thousand 
fractions  among  as  many  devisees.  To  such  an  intention,  clearly  ex- 
pressed, the  Courts  could  not  refuse  effect.  Would  equity  mulct  the  es- 
tate of  the  testator  with  the  costs  of  the  reconveyance?   . 
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— of  moniei 
due  on  firati 


—second, 


—and  third 
mortgages. 


Testatum. 

Consideration. 


ments  comprised  in  the  same  indenturo  to  be  put  np  for  sale 

by  public  auction  in lots,  at ,  in aforesaid,  on 

the day  of last,  at  which  sale  the  said  \^purchtuer] 

became  the  purchaser  of  lot  1,  consisting  of  the  hereditaments 

hereinafter  described,  at  the  price  of  £ ;  And  whereas 

the  said  sum  of  £ remains  owing  to  the  said  [first  morU 

gagee]  upon  his  said  recited  mortgage  security,  but  all  interest 
for  the  same  has  been  paid  to  him  up  to  the  day  of  the  date 
of  these  presents,  as  he  hereby  acknowledges ;  And  whereas 

the  said  sum  of  £ remains  owing  to  the  said  [executon  of 

second  mortgagee],  upon  the  said  recited  mortgage  security 
of  their  said  testator  [second  mortgagee'],  deceased,  but  all  in- 
terest for  the  same  has  been  paid  to  them  up  to  the  day  of 
the  date  of  these  presents,  as  they  hereby  acknowledge ;  And 
WHEREAS  the  said  sum  of  £ — —  remains  owing  to  the  said 
[executors  of  mortgagee  in  fee],  upon  the  said  recited  mortgage 
security  of  their  said  testator  [mortgagee  in  fee],  deceased,  but 
all  interest  for  the  same  has  been  paid  to  them  up  to  the  day 
of  the  date  of  these  presents,  as  th^  hereby  acknowledge: 
Now  THIS  indenture  WITNESSETH,  that,  in  completion  of  the 
purchase  aforesaid,  and  in  consideration  of  the  sum  of  £ 
of  lawful  British  money  paid  by  the  said  [purchaser],  with  the 
approbation  of  the  said  [owner],  on  the  execution  of  these 

presents,  in  manner  following:  (namely),  first,  the  sum  of  £ , 

part  thereof,  to  the  said  [first  mortgagee],  in  satisfaction  of  all 
monies  now  owing  to  him  upon  his  said  recited  mortgage 
security,  the  receipt  of  which  sum  the  said  [first  mortgagee] 
hereby  acknowledges,  and  therefrom  releases  and  discharges 
the  said  [purchaser],  and  also  the  said  [owner]  respectively, 
and  their  respectire  heirs,  executors,  administrators,  and  as- 
signs; secondly,  the  sum  of  £ ,  further  part  thereof,  to 

the  said  [executors  of  second  mortgagee],  in  full  satisfaction 
of  all  monies  now  owing  to  them  upon  the  said  recited  mort- 
gage security  of  their  said  testator  [second mortgagee],  deceased, 
the  receipt  of  which  simi  the  said  [executors  of  second  mort^ 
gagee]  hereby  acknowledge  and  therefrom  release  and  discharge 
the  said  [purchaser],  and  also  the  said  [owner]  respectively, 
and  their  respective  heirs,  executors,  administrators,  and  as- 
signs ;  thirdly,  the  sum  of  £ ,  further  part  thereof,  to  the 

said  [executors  of  mortgagee  in  fee],  in  satisfSaction  of  all  monies 
now  owing  to  them  on  the  said  recited  mortgage  security  of 
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their  said  testator^  \puyrtgagee  in  fee]y  deceased^  the  receipt  of 
which  sum  the  said  [executors  6f  mortgagee  in  fee']  hereby 
acknowledge^  and  therefrom  release  and  discharge  the  said 
[puchaser']f  and  also  the  said  [oimer']  respectively^  and  their 
respective  heirs,  executors,  administrators,  and  assigns;   and 

fourthly,  the  sum  of  £ ,  the  residue  thereof,  to  the  said 

[trustees  for  sale],  as  trustees  of  the  said  recited  indenture  of 

the day  of ,  The  payment  in  manner  aforesaid  of 

whidi  said  sum  of  £ ,  being  in  full  for  the  purchase  of  the 

fee-simple  in  possession  of  the  said  hereditaments,  the  said 
[trustees  for  sale],  and  also  the  said  [oumer],  hereby  admit, 
and  therefrom  hereby  respectively  release  and  discharge  the 
said  [purchaser],  his  heirs,  appointees,  executors,  administra- 
tors, and  assigns;  and  in  consideration  of  10s,  at  the  same 
time  paid  by  the  said  [purchaser]  to  the  said  [heir],  the  receipt 
whereof  is  hereby  acknowledged.  The  said  [heir],  in  respect 
only  of  his  legal  estate  as  heir-at-law  of  the  said  [mortgagee  in 
fee],  deceased, — And  the  said  [trustees  for  sale],  in  respect  only 
of  their  estate  and  interest  (89)  as  trustees  of  the  said  recited 


(89)  In  faci,  a  trustee  for  sale  of  an  equitable  ownership  has  no  estate  or  Trustee  of  an 
interest^ — ^no  estate,  because  that  supposes  a  legal  property  in  the  subject, —  equUjf. 
no  ifUerest,  because  that  supposes  a  beneficial  right  to  enjoy  the  profits. 
He  has  merely  an  ofiBce  or  a  duty  to  discharge  in  respect  of  the  land,  with 
a  right,  as  ancillary  to  its  discbaige,  to  call  for  a  conveyance  of  the  l^al 
estate,  on  satisfection  of  the  purposes  for  which  it  has  been  departed  with. 
Although,  in  strictness,  therefore,  he  has  in  him  nothing  descendible  or  de- 
visable, yet  it  is  conceived  that  the  office  would  pursue  the  same  course  of 
devolution  as  if  it  were  annexed  to  the  legal  fee,  and  consequently  that  the 
heir  or  devisee,  on  whom  that  fee,  if  vested  in  the  trustee,  would  devolve, 
is  the  proper  person  to  execute  the  trust.  But  this  difficulty  presents 
itself — ^the  office  may  devolve  upon  an  infant  or  other  incapacitated  person. 
As  there  is  clearly  no  legal  estate  to  be  conveyed,  the  case  is  entirely  Devolation  of 
without  the  8th  section  of  the  act  of  1  Will.  4,  c.  60,  and  it  stiould  seem  *^«  <#<»  o^ 
tiiat  cases  which  are  without  that  section  cannot  generally  be  brought 
within  the  22nd  section  of  the  same  act,  enabling  the  Court  to  appoint 
new  trustees  upon  petition.  (Ante,  Vol.  1,  Illustrations,  III.,  s.  1).  In 
this  dilemma,  there  is  no  other  course  open  than  to  file  a  bill.  It  should 
be  added,  that  if  an  equitable  owner  convey  to  A.,  simply  in  trust  for  B., 
A.  is  a  mere  cipher,  having  neither  estate,  interest,  nor  office,  and  he  may, 
therefore,  be  laid  out  of  the  title. 

The  distinction  between  the  legal  and  equitable  ownership,  with  refer- 
ence to  the  mode  of  transfer,  has  been  insisted  upon  in  previous  passages 
of  this  work.  (Ante,  Vol.  1,  Chap,  iil.,  iv.).    Ajx  application  of  the  doc- 
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Of  oonTcyances 
on  sales  under 
decrees  in 
equity. 


indenture  of  the  day  of 


respectively 


inaeni;ure  oi  me  aay  oi  ,  naye  respecnveiy  oar- 
gained,  sold,  and  released.  And  by  these  presents  Do  respect- 

trines  there  advanced,  to  conveyaiices  upon  sales  under  decrees  in  equity, 
may  not  be  unacceptable  to  the  practitioner. 

As  a  general  principle,  it  may  be  laid  down,  that  where  an  estate  is  sold 
under  a  decree  in  equity,  nothing  more  is  requisite  to  complete  the  pur- 
chaser's title  than  a  conveyance  of  the  legal  estate,  for  the  equities  are 
bound  by  the  decree.  This  assumes  of  course  that  the  decree  b  founded 
in  equity,  that  the  proper  parties  are  brought  before  the  Court,  and  that 
the  proceedings  are  regular.  The  decree  converts  the  legal  owners  into 
trustees  for  the  purchaser,  and  now,  in  the  majority  of  cases,  where,  firom 
disabilities  or  other  causes,  their  concurrence  cannot  be  obtained,  the  Court 
is  empowered  to  depute  some  person  to  convey  for  them.  (1  Will.  4,  c.  47, 
and  1  Will.  4,  c.  60;  ante.  Vol.  1,  Illustrations,  III.,  s.  1 ;  and  see  2  Sugd. 
V.  &  P.  lOth  ed.  105).  But  as  to  persons  entitled  in  equity  only — ^if  not 
bound,  in  respect  of  their  interests,  by  the  decree,  their  concurrence  cannot 
be  enforced ;  if  bound,  it  is  not  wanted.  Indeed,  it  generally  happens 
that  the  equitable  interest  belongs  wholly  or  partially  to  in&nts,  lunatics, 
or  other  incapacitated  persons,  or  is  given  to  unascertained  objects.  The 
consequence,  therefore,  of  holding  that  the  equitable,  as  well  as  legal 
owners,  must  join  in  the  conveyance  would  be,  that  in  the  fiu*  greater 
number  of  cases  the  Court  could  not  make  a  title  at  all,  and  its  decree 
would,  therefore,  be  abortive.  The  old  rule  that  a  purchaser  under  a  de- 
cree was  bound  to  accept  the  title,  though  the  legal  estate  could  not  be 
conveyed,  proceeded  of  course  on  the  sufficiency  of  the  decree  to  confer  a 
good  equitable  title. 

Where  a  testator,  having  mortgaged  in  fee,  chaiged  his  real  estate  with 
debts,  and  devised  it,  so  chaiged,  to  his  sons  in  tail,  and  the  mortgaged  es- 
tate was  sold  under  a  decree  in  a  creditor's  suit,  the  writer  was  of  opinion 
that  a  conveyance  of  the  legal  fee  from  the  mortgagee  would  complete  the 
purchaser's  title;  but  an  eminent  Chancery  counsel  considered  that  an 
equitidfle  recovery  by  the  devisees  in  tail  was  necessary.  The  Master  re- 
ferred the  point  to  the  late  Mr.  Skynner,  who  thought  that  the  mortgagee 
was  the  only  necessary  conveying  party,  and  the  Master  adopted  that 
opinion,  which  is  understood  to  be  in  unison  with  the  practice  of  the  most 
eminent  conveyancers.  If  the  concurrence  of  the  equitable  devisees  were 
necessary,  then,  upon  the  same  principle,  in  the  case  of  a  general  chaige  of 
lunacies  upon  the  real  estate,  the  concurrence  of  the  legatees  would  be  ne- 
cessary, and  if  any  of  ihose  parties  either  would  not  or  could  not  concur, 
the  decree  would  be  defeated. 

To  apply  these  principles  to  another  case  which  occurred  in  practice, — 
a  testator  being  legally  seised  in  fee,  devised  to  trustees  in  fee,  upon  trust 
to  sell,  with  power  to  give  discharges.  The  trustees  sold  and  conveyed  to 
A.,  who  soon  afterwards  sold  and  conveyed  to  B.,  one  of  the  trustees;  B. 
devised  to  C,  a  defendant  in  the  suit.  The  Court  set  aside  the  sale  by  the 
trustees,  as  being  in  effect  a  sale  to  one  of  their  own  body,  and  decreed  a 
resale,  with  liberty  for  C.  to  bid.    C.  became  the  purchaser.    K  the  tru8« 
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ively  bargain^  sell^  and  release^  And  the  said  [executors  of  tnort'^ 
gaffee  in  fee],  as  executors  of  the  said  [mortgaffee  in  fee],  Have 
remised^  released^  and  qnit-claimed^  And  by  these  presents 
Do  remise^  release^  and  quit-claim^  And  the  said  [owner]  Hath 
granted,  baj^ained,  sold,  released,  and  confirmed.  And  by  these 
presents  Doth  grant,  bargain,  sell,  release,  and  confirm,  "  And 
in  order  to  merge  the  said  term  of  1,000  years  (90),  the  said 

tees  had  sold  bond  fide  in  execution  of  the  tmst,  it  is  clear'  that  the  pur- 
chaser would  have  acquired  a  peifect  title  under  a  conyeyanoe  firom  the     • 
trustees  alone,  without  the  concurrence  of  the  cestuis  que  trust.    The  es- 
tate, therefore,  being  sold  in  pursuance  of  the  trust,  by  the  Court  of  Chan-    - 
eery,  the  ultimate  and  supreme  trustee,  it  was  considered,  that  if  the  de- 
visees in  trust  could  have  conferred  a  good  title  as  against  the  cestuis  que 
trust,  the  Court  was  competent  k  fortiori  to  confer  such  a  title ;  otherwise, 
it  was  impracticable,  in  the  particular  case,  to  obtain  such  a  title,  because 
the  disposition  made  by  the  will  of  the  beneficial  interest  in  the  produce 
was  contingent,  and  precluded  the  possibility  of  ascertaining  the  objects. 
The  Court  had  annulled  the  sale  to  the  trustee,  as  being  contrary  to  the 
established  rule  of  equify  that  a  trustee  shall  not  sell  to  himself,  but  as 
well  the  conveyance  from  the  devisees  in  trust  to  the  nominal  purchaser 
as  the  subsequent  conveyance  from  him  to  the  real  purchaser  remained  un- 
impeached  at  lawy  and  the  legal  fee  which  passed  under  these  conveyances 
bad  devolved  upon  the  defendant,  who  (the  sale  being  void  in  equity)  was 
constructively  a  trustee  for  the  purposes  of  the  will;  and  if  the  estate  had 
been  purchased  under  the  decree  by  a  ttrangety  it  was  apprehended  that 
the  defendant  woidd  have  been  the  only  necessary  or  proper  conveying 
party.    But  the  defendant  had  purchased  under  the  decree  and  paid  his 
money  into  Court.    He,  therefore,  united  in  himself  the  l^gal  and  benefi- 
cial interest,  and  his  title  appeared  to  be  perfect  without  more.    It  is  clear 
that  he  had  the  legal  fee,  and  if  it  was  equally  clear  that  there  was  no 
egmfy  to  tcJce  it  from  himy  it  seemed  to  be  a  necessary  conclusion  that  his 
ownership  was  complete  and  absolute.    The  form  of  executing  such  a  con- 
veyance (for  it  would  have  been  mere  form)  could  have  had  no  other 
object  than  that  of  creating  occasion  for  payment  of  the  ad  valorem  duty. 
The  duty,  however,  is  payable  not  on  sales,  but  on  conveyances  upon 
sales,  and  if  the  circumstances  of  the  title  render  a  conveyance  superfluous, 
no  duty  can  attach.    This  last  observation,  practically  pursued,  would 
lead  to  conclusions  calculated  to  place  the  judicature  in  a  singular  dilemma 
between  principles  of  equity,  not  to  be  openly  denied,  and  considerations 
of  finance,  not  to  be  lightly  sacrificed.    The  truth  is,  that  the  Stamp  Act 
is  framed,  so  &r  at  least  as  equitable  interests  are  concerned,  with  refer- 
ence rather  to  the  actual^  than  to  the  neeeuafy  modes  of  conveyance. 
(Vide  ante.  Vol.  1,  Chap,  iii.,  iv.). 

(90)  It  may  be  thought  more  correct  and  consLstent,  in  point  of  form,  Surrender  of 
to  surrender  the  term  by  a  separate  testatum,  after  the  conveyance  of  the  ^™>  ^^  oonrey- 
revendon  in  fee  to  the  purdiaser,  but  either  mode  is  e£fectual«    If  the  *°^^      ^^ 


106 


MIXED  ASSURANCES. 


[part  m. 


Actual  possei- 
Bion  danie. 


Parcels. 


[exeetUori  of'second  mortgagee\^  by  the  direction  of  the  said 
[tnaieesfor  sale  and  owner],  Hare  surrendered  and  yielded  up^ 
And  by  these  presents  Do  surrender  and  yield  np/^  unto  the 
said  Ipurehaser],  his  heirs  and  assigns^  (in  the  actual  pos- 
session of  the  said  [purduuer]  now  being  by  yirtue  of  a  bar<* 
gain  and  sale  (91)  made  to  him  by  the  said  [heir,  truiteesfvr 
iokf  and  ataner'],  in  consideration  of  6«.  a-pieoe^  by  indenture 
bearing  date  the  day  next  before  the  day  of  the  date  of  these 
presents^  for  one  year^  computed  from  the  day  next  before  the 
day  of  the  date  of  the  said  indenture  of  bargain  and  sale^  and 
by  force  of  the  statute  for  transferring  uses  into  possession), 
All  Ipiorceb'],  Together  with  all  buildings^  waters^  water- 
courses,  trees,  woods,  underwoods,  hedges,  ditches,  fences,  pro- 
fits, privileges,  easements,  rights,  members,  and  appurtenances 
whatsoever,  to  the  said  hereditaments  and  premises,  or  any  part 

All  estate,  &C.    thereof,  belonging  or  appertaining;  And  also  all  the  estate 

right,  title,  interest,  claim,  and  demand  of  the  said  parties 
hereto,  of  the  first,  second,  third,  fourth,  ''  and  sixth  **  parts 
respectively,  in,  to,  out  of,  or  upon  the  said  hereditaments  and 
premises,  and  every  part  thereof,  with  their  appurtenances; 
And  also  all  deeds  and  writings  concerning  the  title  to  the  said 
hereditaments  and  premises  or  any  part  thereof,  akme  or  to- 
gether with  other  hereditaments  of  less  value  now  in  their  or 
any  of  their  custody,  or  which  they  or  any  of  them  can  procure 
without  suit :  To  have  and  to  hold  the  said  messuages  or 
tencmeats,  lands^  hereditaments,  and  premises  hereby  released 
or  otherwise  assured,  or  intended  so  to  be,  with  their  appur« 

Usestoprarent  tenances,  unto  the  said  Ipurchaser"]  and  his  heirs.  To  such 

uses,  for  such  estates,  and  in  such  manner,  as  tiie  said  [puT' 
choier']  shall,  at  any  time  or  from  time  to  time,  by  any  deed 
or  deeds  appoint.  And  in  default  of  such  appointment.  To  the 
use  of  the  said  [purchaser]  and  his  assigns,  during  his  life, 
without  impeachment  of  waste;  And  immediately  after  the  de- 
termination of  that  estate,  by  any  means  in  his  lifetime.  To 
the  use  of  the  said  [dower  trustee],  his  executors  and  adminis- 


Deedsy&o* 


Habbmdum. 


dower. 


Gran/ of  fee 
eacpeotanton 
mortgage  term. 


words  within  inverted  commas  be  retained,  the  second  testatnm  must  be 
omitted,  et  e  ccnverso, 

(91)  As  the  fee  is  in  leveraion,  expeetant  en  the  mortgage  tenns^ 
it  would  pass  by  way  of  grsat^  without  a  lease  for  a  year.    (Ante^ 

n,(40)). 


PART  III.]  CONVETANCBS   ON   SALES.  107 

traton>  during  the  life  of  the  said  [purchaser],  Upon  trost, 
nevertheless^  for  the  said  [ purchaser']  and  his  assigns;  And 
immediately  after  the  determination  of  the  said  estate  hereby 
Umited  to  the  said  [dower  trustee],  his  executors  and  adminis* 
tratorSj  To  the  use  of  the  said  [purchaser],  his  heirs  and  as- 
signs for  ever.  [For  the  farm  of  a  dedaraiion  excluding  dower, 
see  ante.  Vol.  1^  Chap.  v.].  '^  ANn  this  indenture  furthba  Further 
WITNESSETH,  that,  in  consideration  of  the  sum  of  £ ,  so  ,^^''^^V^'  ^ 

(Surrender  of 

paid  to  the  said  [executors  of  second  mortgagee  for  years],  aa  term  by  exe- 
aforesaid.  The  said  [same  executors],  by  the  direction  of  the  said  morS^S^"^ 
[trustees  for  sale  and  owner].  Have  surrendered  and  yielded  up.  Operative 
And  by  these  presents  Do  surrender  and  yield  up  unto  the  said  ^^"^ 
[furehaser],  All  the  said  messuages  or  tenements,  lands,  here* 
ditaments,  and  premises  comprised  in  the  secondly  hereinbefore 
recited  indenture  of  appointment  and  demise,  with  the  rights, 
membersy  and  appurtenances  thereimto  belonging;   And  all  All  estate,  && 
the  estate,  right,  title,  t^m,  and  interest  of  the  said  [same  ex^ 
ecuiors]  in  or  to  the  same  premises;  To  the  intent  that  the  intent  that 
residue  kJL  the  said  term  of  1,000  years  may  merge  and  be  ex-  ^^^ 
tinguished  in  the  immediate  reversion  vested  in  the  said  [fur* 
choKt],  under  the  conveyaifcce  and  assurance  thereof  herein- 
before contained*    And  the  said  [heir,  executors  of  mortgagee  Covenants  by 
in  fee,  executors  of  second  mortgagee,  and  trustees  for  saie],  (so  tics^cTx^r^ 
far  only  as  concerns  their  respective  acts  and  defaults  (92)),  for  o^^O  that 


(92)  The  **  covenant  against  incumbrances"  is  the  most  frequent  of  all  Covenant 
covenants.  The  covenant  so  denominated  in  practice  is  a  covenant  strictly  jN^^Q't  incnm* 
confined  to  the  previous  personal  acts  and  defaults  of  the  covenantor,  and 
is  commonly  entered  into  by  mortgagees,  trustees,  executors,  and  others, 
from  whom  ^covenants  for  title,"  as  they  are  termed,  cannot  be  required. 
Yet  the  precise  form  of  the  covenant  is  not  settled  by  general  consent. 
Where  several  persons  covenant  by  the  same  clause,  the  covenant  of  each 
should  of  course  be  restricted  to  his  own  acts.  The  following  form  appears 
to  be  the  most  correct: — **  And  the  sud  [woenantori]^  so  &r  only  as  con- 
cerns their  own  respecHve  acts  and  defaults,  for  themselves  respective^, 
and  their  respective  heirs,  executors,  and  administrators,  hereby  severaliy 
covenant  with  the  said  [covenantee],  his  heirs  and  assigns,  that  the  said 
[o(^eenaiiUors],  respeetivefy,  have  not  done,"  &c.  But  the  more  ordinary 
form  runs  thus: — ^  And  each  of  th^n,  the  said  [covenantors],  so  far  only 
as  concerns  his  own  acts  and  defaults,  for  himself,  his  heirs,  executors,  and 
admiiustrators,  hereby  severally  covenants  ¥rith  the  said  [purchaser],  his 
hojn  and  assigns,  that  they,  the  said  [covenantors'],  have  not,  nor  have  or 
has  at^  of  them  done,"  &c.    Acenxaey  rtquires  the  substitution  of  the 
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they  have  not 
incumbered. 


Covenants  by 
owner; 


—for  right  to 
convey; 


— ^for  quiet  en- 
joyment; 


themselyes  respectively^  and  their  respective  heirs^  executors^ 
and  administrators^  hereby  severally  covenant  with  the  said 
\jmrchaser],  his  heirs  and  assigns^  that  the  said  [covenantors] 
respectively  have  not  done  or  permitted  any  act^  matter^  or 
things  by  which  the  said  hereditaments  and  premises  hereby 
released  or  othenrise  assured^  or  intended  so  to  be^  or  any 
part  of  the  same^  with  their  appurtenances^  are^  is,  or  shall  be 
aliened^  incumbered^  or  otherwise  prejudicially  affected.  And 
the  said  [owner],  for  himself^  his  heirs^  executors^  and  adminis- 
trators^ hereby  covenants  with  the  said  [purchaser],  his  heirs 
and  assigns^  that^  notwithstanding  any  act^  matter^  or  thing 
done  or  permitted  by  the  said  [oumer],  or  any  person  or  per- 
sons rightfully  claiming  through  or  under  him  (93)^  to  the 
contrary^  the  parties  (94)  by  whom  the  conveyances  and  as- 
surances hereinbefore  contained  are  expressed  to  be  made^  or 
some  of  them^  now  have  in  themselves^  or  one  of  them  now 
has  in  himself^  good  right  by  means  thereof  to  assure  and 
limit  the  inheritance  in  fee-simple  of  and  in  the  said  mes- 
suages or  tenements^  lands^  hereditaments^  and  premises  here- 
by released  or  otherwise  assured^  with  their  appurtenances^ 
to  the  uses  and  in  manner  aforesaid;  And  also  that  the  said 
hereditaments  and  premises^  with  their  appurtenances,  and 
the  rents  and  profits  thereof,  shall  or  may,  at  all  times  here- 
after, be  peaceably  and  quietly  held,  received,  and  enjoyed 
accordingly  (95),  without  any  eviction  or  denial  from  or  by 


Covenants  for 
title. 


words,  ^'that  he^  the  covenanting  party,  has  not/'   &c.,  for  the  words 
^^  they,  the  said  [covenantors],  have  not,  nor  have  or  has  any  of  them." 

(9Q)  Instead  of  the  words  '^any  person  or  persons,"  &c.,  it  is  usual  to 
insert  here  the  names  of  all  the  conveying  parties ;  but  where  all  the  per- 
sons to  whose  acts  the  covenants  are  meant  to  extend,  derive  title  through 
the  covenantor,  they  may  be  comprehended  under  the  above  words.  In- 
deed, the  words  **  notwithstanding  any  act,  &c.,  done  or  permitted  by  the 
covenantor,"  are  in  themselves  sufficient,  inasmuch  as  hb  mortgagees,  &c., 
are  in  under  his  act,  &c. 

(94)  The  common  form  of  covenant  is,  '^  And  also  that  the  said  [naming 
again  aU  the  conning  pedes']  now  have  in  themselves,  &c.,  by  these  pre- 
sents good  right,"  &c. 

(95)  The  common  form  runs  thus: — ^'  And  also  that  it  shall  be  lawful 
for  the  said  [purchaser],  his  appointees,  heirs,  and  assigns,  at  all  times, 
&c.,  to  enter  into  or  upon,  and  hold  and  enjoy  the  said  messuage,  &c.,  and 
take  the  rents,  issues,  and  profits  thereof,  without"  &c. ;  but  the  form 
given  in  the  text  appears  to  be  preferable. 
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the  said  (96)    [owner],  or  any  person  or  persona  lightfoUy 
claiming  or  to  claim  throngh,  under,  or  in  tnut  for  him. 
Free  and  clear,  or  by  the  said  [owmer],  his  heirs,  executors,  — ibrfirMdom 
or  administrators,  effectually  kept  indemnified  from  or  against  bianecs; 
all  fonner  or  other  estates,  rights,  titles,  charges,  and  incum- 
brances, created  or  occasioned  by  the  said  (97)   [oymer],  or 
anj  person  or  persons  claiming  or  to  chum  through,  under, 
or  in  trost  for  him,  or  by  his  act,  default,  priyity,  or  procure- 
ment (98);  And  also  that  the  said  (99)  lowner],  and  eyeiy  _uiaidrte- 
person  rightfully  claiming  or  to  claim  any  estate,  right,  title,  ^^  ■««»«««• 
or  interest,  in  or  to  the  said  hereditaments  and  premises,  or 
any  part  thereof,  with  their  appurtenances,  through,  under, 
or  in  trust  for  him,  wiU,  at  any  time  or  times  hereafter,  at 
the  request  and  at  the  costs  and  chaises  of  the  said  [pur- 
chaser], his  appointees,  heirs,   or  assigns,  do,   execute,   and 
perfect  every  such  act,   deed,  conveyance,  or  assurance,  for 
more  effectually  assuring  the  said  hereditaments  and  premises 
or  any  part  of  the  same,  with  the  appurtenances.  To  the  uses 
aforesaid,  or  otherwise  according  to  the  direction  of  the  said 
[purchaser],  his  appointees,  heirs,  or  assigns,  as  by  him  or 
them,  or  his  or  their  counsel  in  the  law,  shall  be  reasonably 
advised  and  required,  and  as  shall  be  tendered  to  be  done  or 
executed.    And  this  indenture  tubtheb  witnesseth,  that.  Further 

in  consideration  of  the  said  sum  of  £ ,  so  paid  to  the  said  Testatum. 

[first  mortgagee]    as  aforesaid.    The  said    [first  mortgagee],  term?y°i^t° 
by  the  direction  of  the  said    [tmstees  for  sale  and  oumer],  mortgagee. 
and  on  the  nomination  of  the  said   [purchaser],  Hath  bar-  Co""°«***®n- 
gained,  sold,  and  assigned,  and  by  these  presents  Doth  bar-  Operative 
gain,  sell,  and  assign  unto  the  said  [trustee  of  term],  his  ere-  ^^'^ 
cutors,  administrators,   and  assigns.  All  the  said  messuages 
or  tenements,  lands,  hereditaments,  and  premises  comprised 
in  the  hereinbefore  first  recited  indenture  of  appointment  and 
demise,  and  also  expressed  to  be  comprised  in  the  conreyance 

(96)  In  this  place  the  names  of  all  the  conveying  parties  are  commonly 
inserted.    But  see  note  (03),  supra. 

(97)  Note  (93),  supra,  applies  here. 

(98)  The  term  of  1,000  years,  though  assigned  to  attend  the  inheritance,  Exception  of 
is  at  law  an  incumbrance,  and  as  such  ought,  perhaps,  to  be  excepted  here.  Incumbfiocei. 
But  it  is  not  usual  to  except  attendant  terms  as  incumbrances,  especially 

where  they  are  assigned  by  a  separate  deed. 

(99)  Note  (93),  supra,  applies  here. 
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[part  III. 


All  estate,  &c. 


Habendum. 


Upon  tnist  to 
attend  the  in* 
heiitance.    . 


CoeDvant  by 
assignor  that 
he  has  not  in- 
cambered* 


Recitals, 

—that  deeds, 
&c,  in  schedule 
relate  to  other 
property  of 
greater  yalue; 


and  assurance  hereinbefore  contained^  together  with  the  rights^ 
members,  and  appurtenances  thereunto  belonging;  And  also 
all  the  estate,  right,  title,  term,  and  interest  of  the  said  [first 
mortgagee],  in  or  to  the  same  premises:  To  hate  and  to 
HOLD  the  said  messuages  or  tenements,  lands,  hereditaments, 
and  premises  hereby  assigned  or  intended  so  to  be,  with  their 
appurtenances,  unto  the  said  [trustee  of  term],  his  executors^ 
administrators,  and  assigns,  henceforth  for  the  residue  now 
unexpired  of  the  said  term  of  500  years,  In  trust,  neverthe* 
less,  to  be  disposed  of  by  the  said  [trustee  of  term],  his  exe« 
cutors,  administrators,  and  assigns,  as  the  said  [purchaser], 
lus  appointees,  heirs,  or  assigns  shall  direct,  and  in  the  mean- 
time to  permit  the  same  term  to  attend  the  inheritance  of 
the  same  premises,  according  to  the  uses  hereinbefore  limited 
thereof,  in  order  to  protect  the  same  from,  mesne  charges  and 
incumbrances,  if  any.  And  the  said  [first  mortgagee],  for  him- 
self, his  heirs,  executors,  and  administrators,  hereby  covenants 
with  the  said  [trustee  of  term],  his  executors,  administrators, 
and  assigns,  that  the  said  [first  mortgagee]  has  not  done  or 
permitted  any  act,  matter,  or  thing,  by  which,  or  by  means  of 
which,  the  said  hereditaments  and  premises  hereby  assigned  or 
intended  so  to  be,  or  any  part  of  the  same,  with  their  appurte- 
nances, are,  is,  or  shall  be  aliened,  incumbered,  or  otherwise 
prejudicially  affected;  And  whereas  the  deeds  and  writings 
specified  in  the  schedule  hereimder  written  relate  to  the  title  as 
well  of  the  said  hereditaments  and  premises  hereby  released  or 
otherwise  assured,  or  intended  so  to  be,  as  of  certain  other 
hereditaments  of  greater  value,  forming  lot ,  at  the  afore- 


— of  delirery  of 
deeds,  &c,  to 
largest  pnr- 
ehaser. 

Further 
Testatum. 


Covenant  by 
largest  pur- 
chaser to  pro- 
duce deeds,  &c 


said  sale  by  auction,  and  purchased  at  such  sale  by  the 
[kargest  purchaser];  And  whereas,  in  pursuance  of  one  of 
the  conditions  of  the  said  sale,  the  said  deeds  and  writings  have 
been  delivered  to  the  said  [largest  purchaser],  as  the  largest 
purchaser  in  value:  Now  this  indenture  further  wit- 
nesseth,  that,  in  further  pursuance  of  the  said  condition,  the 
said  [largest  purchaser],  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  hereby  covenants  with  the  said  [pur- 
chaser], his  appointees,  heirs,  and  assigns,  that  the  said  [largest 
purchaser],  his  heirs  or  assigns,  (imless  prevented  by  inevit- 
able accident),  will,  at  any  time,  or  from  time  to  time,  at  the 
request  in  writing  and  at  the  costs  of  the  said  [purchaser],  his 
appointees,  heirs,  or  assigns,  produce  or  cause  to  be  produced. 
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in  England^  unto  the  said  [purchaser],  his  appointees^  heirs,  or 
assigns^  or  his  or  their  attorney,  solidtor,  agent,  or  counsel,  or 
hefore  any  court  or  courts  of  law  or  equity,  or  upon  any  com- 
mission  for  the  examination  of  witnesses  or  otherwise  as  occa« 
sion  shaU  require,  the  said  deeds  and  writings,  or  any  of  them, 
in  manijGsstation  or  defence  of  the  title  of  the  said  {jmrchaser'], 
his  appointees,  heirs,  or  assigns,  to  the  said  hereditaments  and 
premises  hereby  released,  or  intended  so  to  be,  or  any  part 
thereof;  And  at  the  like  request  and  at  the  costs  of  the  said  and  to  furniih 
[purchaser],  his  appointees,  heirs,  or  assigns,  famish  him  or  ^^^>  ^ 
them  with  true  copies  or  extracts  of  the  said  deeds  and  writ- 
ings, such  copies  or  extracts  to  be  attestedj  if  required.    In 

WITNXSS  be. 

[See  Schedule,  post,  p.  112]. 
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[part  IIL 


Schedule  of 
deeds. 


THE  SCHEDULE 

TO   WHICH   THE    ABOVE-WRITTEN    INDENTURE    REFERS  (100). 


Date  (tf  Document, 


let  and  2iid  days  of 
Jan.  1833. 


Trinity  Tenn,  1833. 


1st  July,  1833. 


Trinity  Tenn,  1833. 


1st  August,  1833. 


1st  and  2nd  Sept. 
1833. 


Ist  October,  1833. 


Nature  qf  Document. 


Indentures  of  lease  and 
release. 


Exemplification  of  reco- 
▼ery  suffered  in  the 
Common  Pleas  at 
Westminster,  pursuant 
to  the  last-mentioned 
indenture  of  release. 

Indenture  of  demise  by 
way  of  mortgage. 

Indentures  of  fine  levied 
in  the  Common  Pleas, 
pursuant  to  the  last- 
mentioned  indenture. 

Probate  [or^  office  copy] 
of  will  of  this  date. 

Attested  copies  of  inden- 
tures of  lease  and  re- 
lease of  these  dates. 


Deed   poll    of   appoint- 
ment. 


Namee  and  Deecriptumt  qf 
Partiee. 


Lease  between  A.  B.,  of 
&c.,  of  the  one  part, 
and  C.  D.,  of  &c.,  of 
the  other  part,  &c. 
Release  between  the 
said  A.  B.,  of  the  first 
part;  the  said  C.  D., 
of  the  second  part;  and 
E.  F.,  of  &c.,  of  the 
third  part. 

A.  B.,  Grent.,  demandant, 
C.  D.,  Gent.,  tenant, 
E.  F.,  Esq.,  vouchee, 
who  vouched  over  the 
common  vouchee. 


Between,  &c. 


A.  B.,  Esq.,  and  C,  his 
wife,  and  others,  conu- 
sors, and  E.  F.,  Gent., 
conusee. 

Of  A.  B.,  of  &c. 


The  lease  between  A.  B., 
of  &c.  The  release  be- 
tween the  said  A.  B., 
&c.  ^being  a  settle- 
ment m  contemplation 
of  the  marriage  of  the 
said  A.  B.  with  the 
said  C.  D.). 

By  A.  B.,  of  &c. 


(100)  The  schedule  should  contain  all  the  documents  of  title  delivered 
to  the  covenantor,  including  probates,  official  and  attested  copies,  pedi- 
grees, certificates,  copies  of  registry,  &c.,  unless  the  covenantee  is  furnished 
with  similar  copies,  &c.;  and  a  memorandum  of  the  covenant  for  pro- 
duction should  be  indorsed  on  one  or  more  of  the  principal  scheduled 
deeds. 
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No.  28. 

Conveyance  by  Appointment  and  Lease  and  Re- 
lease of  Freeholds,  antf^  Bargain  and  Sale  (101) 
of  Copy  holds  J  under  a  Fiat  in  Bankruptcy  (102). 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [creditors^  assignees],  of  See.,  Partiei. 


(101)  See  note  (64),  ante. 

(102)  In  framing  the  conveyance  of  a  bankmpt's  estate,  the  Bankrupt   Conveyancet 
Court  Act,  1  &  2  Will.  4,  c.  66,  as  well  as  the  General  Bankrupt  Act,  6  under  Bank- 
Creo.  4,  c,  16,  should  be  kept  in  view  with  reference  chiefly  to  the  fol-  ™^  * 
lowing  points: — 1.  Instead  of  a  commission  under  the  great  seal,  there  now 

issues  a  JkU  under  the  hand  of  the  Lord  Chancellor  (1  &  2  Will.  4,  c.  56, 
s.  12) ;  but  the  persons  appointed  to  execute  the  fiat  are  still  called  com- 
missioners. 2.  The  choice  of  the  (non-ofificial)  assignees  takes  place  at  the 
first  of  the  two  meetings  of  creditors  appointed  for  the  bankrupt  to  sur- 
render, (Id.  s.  20).  3.  All  the  personal  estate  of  the  bankrupt,  and  such 
real  estate  of  the  bankrupt  as  by  the  act  6  Greo.  4,  c.  16,  is  directed  to  be 
conveyed  by  the  commissioners  to  the  assignees,  are  vested  in  **  the  bank- 
rupt's assignee  or  assignees  for  the  time  being  by  virtue  of  his  or  their  ap- 
pointment," without  more,  (Id.  ss.  25  &  26).  (As  to  commissions /Trior  to 
1  &  2  Wm.  4,  c.  56,  see  Smith  v.  De  Tastet,  Mont.  &  Ayr.  d70).  4.  In 
every  town  fiat,  an  ofiicial  assignee  is  added  to  the  assignees  chosen  by  the 
creditors,  (Id.  s.  22) ;  and  such  ofificial  assignee  is  directed  to  possess  and 
secure  the  personal  estate,  the  rents  of  the  real  estate,  and  the  proceeds  of 
the  sale  of  both  the  real  and  personal  estate,  (lb.).  Until  the  choice  of  as- 
signees by  the  creditors,  the  official  assignee  is  competent  to  act  as  sole  as- 
signee, (lb.).  It  follows,  that,  upon  a  sale,  under  a  town  fiat,  the  pur- 
chase-money must  be  paid  to  the  official  assignee ;  but  after  a  choice  of  as- 
signees by  the  creditors,  the  judgment  and  discretion  relating  to  the  sale 
are  confided  to  such  asngnees  exclusively,  (Id.  s.  23).  5.  As  to  the  bank-  — K>f  the  bank- 
rupt's copyholds,  by  the  act  6  Greo.  4,  c.  16,  s.  68,  the  commissioners  are  F^P^ '  eo^j- 
directed,  (instead  of  conveying  to  the  assignees),  by  deed  indented  and  in- 
rolled  in  any  of  her  Majest^^'s  courts  of  record,  to  make  sale  of  the  bank- 
rupt's copyholds,  and  thereby  to  entitle  or  authorize  any  person  on  their 
behalf  to  surrender  the  same ;  consequently,  copyholds  are  not  vested  in 
the  asrignees  by  virtue  of  their  appointment,  but  the  power  of  making 
sale  and  entitling  a  person  to  surrender  must  be  exercised,  in  the  instance 
of  a  country  commission  or  fiat,  by  the  country  commissioners,  and,  in  the 
instance  of  a  town  commission  or  fiat,  by  the  commissioner  of  the  Bank- 
rupt Court,  (Id.  88.  7>  16,  39).    By  make  sale,  however,  we  are  to  under- 
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of  the  first  part;  [official  assignee],  of  8cc.,  of  the  second  part; 
[camndssianer  or  commissioners'],  of  the  third  part;  [bankrupt], 
of  See.,  of  the  fourth  part;  [purchaser],  of  kc.,  of  the  fifth  part; 
[trustee  for  purchaser,  to  prevent  dower],  of  &c.,  of  the  sixth 
part;  and  a  [person  appointed  to  surrender  copyholds],  of  the 
Recitals,        seventh  part.    Whebeas,  by  indentures  of  lease  and  release 

—of  indentures  bearing  date  respectively  the and days  of ,  in 

lease  limiting  "  the  year ,  the  indenture  of  release  being  made  between 

freeholds  to  the  ^     ^^^  freehold  hereditaments  hereinafter  described,  with 

uses  to  prevent  ^  ^     ^  -i  •  j 

dower  in  favour  their  appurtenances,  were  limited  to  such  uses  as  the  said 
ofthchanlmipt;  j-j^^jj^ng^q  should  by  any  deed  or  deeds  direct  or  appoint,  and 

in  default  of  such  direction  or  appointment.  To  the  use  of 
the  said  [bankrupf]  and  his  assigns  for  his  life,  without  im- 
peachment of  waste,  with  remainder  To  the  use  of  the  said 
[trustee  for  bankrupf]  and  his  heirs  during  the  life  of  the  said 
[bankrtgft],  in  trust  for  him  and  his  assigns,  with  remainder 
To  the  use  of  the  said  [bankrupt],  his  heirs  and   assigns; 

—of  the  bank-    And  WHEREAS,  at  a  court  baron  held  for  the  manor  of , 

7ontl^^''    in  the  county  of ,  on  the day  of ,  in  the  year 

holds;  ^  the  said  [bankrupt]  was  admitted  tenant  of  the  copy- 

hold hereditaments  hereinafter  described,  to  hold  to  him  and 
his  heirs  at  the  will  of  the  lord,  according  to  the  custom  of 
—of  the  issuing  the  said  manor;  And  whereas  a  fiat  in  bankruptcy,  under 
commisnon]  in  ^^^  hand  of  the  Lord  Chancellor  of  England,   bearing  date 

bankruptcyj       ^he day  of ,  in  the  year ,  was  issued  against  the 

said   [bankrupt],  who  was  thereupon  adjudged  a  bankrupt; 


stand  convey;  for  the  creditor's  assignees  are  the  proper  persons  to  conduct 
the  sale,  and  the  commissioneis  are  merely  instruments  to  give  effect,  by  a 
legal  alienation,  to  the  contract  of  the  assignees.  But  where  the  bankrupt 
is  not  tenant  to  the  lord,  there  is  no  necessity  for  resorting  to  the  commis- 
rioners,  since  the  assignees  may  sell  the  equitable  interest,  and  the  legal 
tenant  may  surrender  by  their  direction  to  the  purchaser.  The  clauses 
relating  to  copyholds  in  the  act  6  Geo.  4^  c.  16,  are  not  very  lucid.  It 
should  be  observed,  that  by  neither  of  these  acts  is  the  general  practice  in 
bankruptcy  disturbed ;  so  that,  for  example,  if  a  creditor,  holding  a  mort- 
gage or  other  security,  is  desirous  of  having  his  pledge  sold  and  of  being 
admitted  to  prove  for  the  deficiency,  the  sale  must  be  made  in  conformity 
to  Lord  Loughborough's  order  of  8th  March,  1794.  (See  Eie  parte  Aple, 
Mont.  &  Ayr.  631).  That  order  does  not  enable  a  first  incumbrancer, 
without  power  of  sale,  to  enforce  a  sale  against  a  subsequent  incumbrancer, 
who  has  a  right  to  stand  upon  his  security  until  foreclosed.  (^  parte 
Jackson,  6  Yes.  357). 
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And  whbbbas  the  said  [airignees]  axe  the  assignees  chosen  by  ^that  partiei 

the  creditors  of  the  estate  and  effects  of  the  said  bankrupt,  cL*5%^nTth?id 

and  the  said  [official  assignee]  is  the  official  assignee  of  the  P^^*  ^^®  ^* 

estate  and  effects  of  tiie  said  bankrupt/  and  the  said  [com-  dftors'^aawg-^" 

missioner]  is  the  commissioner  of  the  court  of  bankruptcy  »«?» official 

,         ,  .  ,  r     J    assignee,  and 

acting  in  the  execution  of  the  said  fiat,   [or,  are  the  major  commissioner, 
part  of  the  commissioners  acting  in  the  execution  of  the  said  S^ose^chanic- 
fiat],  and  are  respectively  parties  to  and  join  in  these  pre-  ^"s 
sents  in  their  respectiye  characters  aforesaid,  and  not  other- 
wise (103);  And  whereas  the  said  [assignees']  have  contracted  —of  contract 
with  the  said  [purchaser]  for  the  absolute  sale  to  him  of  the  ho'lds  wd  cop^ 
freehold  and   copyhold  hereditaments  hereinafter  described,  ^°^<\8,  and  ap* 
with  their  appurtenances,  free  from  inciunbrances,  at  the  entire  price. 
price  of  £ — ^;  And  whereas,   &c,   [apportionment  (104)  of 
the  price  as  in  No.  21,  ante].     Now  this   indenture  wit-  Testatum. 
N ESSETH,  that,  in  pursuance  of  the  said  contract,  so  far  as  con- 
cerns the  said  freehold  hereditaments,  and  in  consideration  of  Consideration. 

the  sum  of  £ of  lawfrd  British  money,  being  such  part  of 

the  said  entire  price  as  on  the  apportionment  thereof  between 
the  said  freehold  and  copyhold  hereditaments  has  been  attri- 
buted to  the  said  freehold  hereditaments,  paid  by  the  said  [pur- 
chaser]  to  the  said  [official  assignee],  at  or  before  the  execu- 
tion of  these  presents,  the  receipt  of  which  said  sum  the  said 
[official  assignee]  hereby  acknowledges,  and  from  the  same  sum 
hereby  releases  and  for  ever  discharges  the  said  [purchaser], 
his  heirs,  executors,  administrators,  and  assigns,  and  also  in 
consideration  of  10^.,  at  the  same  time  paid  by  the  said  [pur^ 

(103)  This  declaration  renders  it  unnecessary  afterwards  to  append  to  the 
names  of  the  assignees^  &c.,  the  qnaliiyiDg  expression,  ^^  as  such  asrignees 
as  aforesaid,"  &c. 

(104)  The  Stamp  Act,  55  Geo.  3,  c.  184,  Schedule,  part  1,  title  "Con-   Stamp  on  sale 
veyance,"  provides  **  that  where  any  copyhold  estate  shall  be  conveyed  by  °^  bankrupt's 
a  deed  of  bargain  and  sale  by  the  commissioneTs  named  in  a  commission  of     ^^ 
bankropt,  or  by  executors  and  others  by  virtue  of  a  power  given  in  a  will, 

or  by  act  of  parliament  or  otherwise,  when  a  surrender  shall  not  be  neces- 
sary, the  deed  of  bargain  and  sale  shall  be  deemed  (with  reference  to  the 
ad  valorem  stamp)  the  principal  instrument."  But  we  have  seen,  (ante, 
n.  102),  that  under  the  Bankrupt  Act,  6  Creo.  4,  c.  16,  a  surrender,  in  ad- 
dition to  Uie  baigain  and  sale  and  deed  inroUed,  is  necessary.  It  is  imder- 
stood,  however,  that  the  officer  has  refused  to  enrol  the  deed  until 
stamped  with  the  ad  valorem  stamp,  alleging  that  the  copyholds  pass 
by  the  deed. 
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Creditor's  as- 
signees and 
bankrupt  ap- 
point. 


And  creditors' 
assignees  re- 
lease. 

And  bankrupt 
confirms. 


chaser]  to  the  said  [bankrupf],  the  receipt  whereof  is  hereby 
acknowledged.  The  said  [assi^fnees,  cred.  Sf  off.],  by  virtue  of 
all  powers  and  authorities  vested  in  or  given  to  the  said  [bank- 
rupt],  and  which  they  are  competent  to  exercise  (105),  do  di- 
rect, limit,  and  appoint.  And  also  the  said  [bankrupf],  by  virtue 
of  all  powers  and  authorities  vested  in  or  given  to  him.  Doth  di- 
rect, limit,  and  appoint  to  the  uses  hereinafter  expressed  (106); 
And  the  said  [assiffnees,  cred.  Sf  off.],  Have  and  every  of  them 
Hath  bargained,  sold,  and  released,  and  by  these  presents  Do 
and  every  of  them  Doth  bargain,  sell,  and  release.  And  the  said 
[bankrupt]  Hath  granted,  bargained,  sold,  released,  ratified, 
and  confirmed.  And  by  these  presents  Doth  grant,  bargain,  sell, 
release,  ratify,  and  confirm  unto  the  said  [jmrchaser],  his  heirs 


Effect  of  bank- 
ruptcy on 
powers  of  ap- 
pointment 


Appointment 
to  uses. 


(105)  The  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  77,  enables  the  assignees  to 
execute  all  powers  vested  in  the  bankrupt  which  he  might  have  legally 
executed  for  hb  own  benefit,  except  the  right  of  nominating  to  a  vacant 
benefice.  A  question  sometimes  arises  as  to  the  effect  of  bankruptcy 
where  property  is  subject  to  the  joint  appointment  of  the  bankrupt  and 
his  wife,  and  in  default  of  appointment  is  limited  to  the  bankrupt  for  life, 
with  remainders  over.  It  is  an  established  principle,  founded  on  natural 
reason  and  justice,  that  if  a  man  having  a  power,  and  also  an  interest  ulte- 
rior to  the  power,  aliens  his  interest  without  exercising  his  power,  he  shall 
not  afterwards  be  permitted  to  exercise  the  power  to  the  prejudice  of  his 
own  alienation.  {Long  v.  Bankiny  Sugd.  Pow.  6th  ed.  App.  No.  2).  The 
principle  holds  equally  where  the  power  is  given  to  himself  and  another 
jointly ; — he  cannot  afterwards  concur  with  the  co-donee  in  defeating  his 
own  act.  So,  the  bankruptcy,  though  it  is  a  general  and,  in  most  cases,  an 
involuntary  alienation,  operates  to  preclude  the  bankrupt  from  concurring 
with  his  wife  in  executing  the  power.  (See  12  B.  &  A.  93;  17  Ves. 
388,  460 ;  7  Bing.  696 ;  1  Myl.  &  K.  32 :  Hole  v.  EscoUy  3  Myl.  &  Cr.  187). 
The  assignees  cannot  concur  in  its  exercise,  because  the  power  was  not 
such  **as  he  (alone)  could  have  legally  executed  for  his  own  benefit;" 
the  bankrupt  cannot  concur,  because  his  concurrence  would  defeat  the  in- 
terest of  his  creditors  claiming  under  his  alienation  in  bankruptcy.  As 
the  alienation,  by  one  of  several  donees  of  a  joint  power,  of  an  interest 
limited  to  him  ulterior  to  the  power  is  thus  equivalent  to  a  release  of  the 
power />rt>  tanto^  it  follows,  first,  that  one  of  several  donees  of  a  joint  power 
may  release  it  by  deed ;  secondly,  that  he  may  release  it  in  respect  of  some 
particular  estate  or  interest,  so  as  to  take  that  estate  or  interest  only  out  of 
the  operation  of  the  power. 

(106)  It  is  more  accurate  to  appoint  thus,  ''to  the  uses,"  &c.;  but  if 
these  words  were  omitted,  the  appointment  would,  in  construction,  still  be 
applied  directly  to  the  uses.  (See  Wynne  v.  QriffUhy  3  Bing.  179;  6  B. 
&  C.  923;  1  Buss.  283). 
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and  assigns^  (in  the  actual  possession  of  the  said  [purchaser]  Actual  potses- 
now  beings  by  virtue  of  a  bargain  and  sale  made  to  him  by  the 
said  {assignees,  cred.  Sf  off.  and  bankrupi],  in  consideration  of 
5s.  a-piece^  by  indenture  bearing  date  the  day  next  before  the 
day  of  the  date  of  these  presents^  for  one  year,  commencing 
from  the  day  next  before  the  day  of  the  date  of  the  scdd  inden- 
ture of  bargain  and  sale,  and  by  foirce  of  the  statute  made  for 
transferring  uses  into  possession).  All  [freehold  parcels'],  To-  Parcels, 
gether  with  all  the  rights,  members,  and  appurtenances  to  the 
said  hereditaments  and  premises  belonging;  And  also  all  the  All  estate,  &e. 
estate,  right,  title,  and  interest  of  the  said  [assignees,  cred.  ^ 
off.  and  bankrupt],  respectively,  in  or  to  the  said  hereditaments 
and  premises,  with  their  appurtenances;  And  also  all  deeds  All  deeds,  &c 
and  writings  relating  to  the  title  to  the  said  hereditaments  iand 
premises,  or  any  part  thereof,  either  alone  or  together  with  any 
other  hereditaments  of  less  value,  now  in  the  custody  or  pos- 
session of  the  same  parties  or  any  of  them:  To  have  and  to  Habendum. 
HOLD  the  said  messuages  or  tenements,  hereditaments  and  pre- 
mises hereby  released  or  otherwise  assured,  or  intended  so  to 
be,  with  their  appurtenances,  unto  the  said  [purchaser],  his 
heirs  and  assigns.  To  such  uses,  upon  such  trusts,  and  in  such  To  such  uses 
manner  as  the  said  [pv/r chaser]  shall  by  any  deed  or  deeds  shaU^appol^'t; 
appoint  (107),  And  in  default  of  appointment.  To  the  use  of  '«*  ^e/***"  ^ 
the  said  [j^rchaser],  his  heirs  and  assigns  for  ever.    And  him  in  fee. 

THIS    INDENTUBE    VUBTHEK  WITNESSETH,    that,   in  purSUaUCC  of   FURTHER 

the  said  contract,  so  far  as  concerns  the  said  copyhold  here- 
ditaments, and  in  consideration  &c.,  the  receipt  &c.,  [state  the  Consideration. 
consideration  for  the  copyhold  and  the  receipt  ^c,  as  in  the 
former  testatum].  The  said  [commissioner]  Hath  bargained  and 
sold,  and  by  these  presents  Doth  bargain  and  sell.  And  the 
said  [€usiffnees,  cred.  ^  off.].  Have  remised,  released,  and  quit- 
claimed, and  by  these  presents  Do  remise,  release,  and  quit- 
claim. And  the  said  [bankrupt]  Hath  ratified  and  confirmed, 
and  by  these  presents  Doth  ratify  and  confirm  unto  the  said 
[purchaser],  his  heirs  and  assigns.  All  [copyhold parcels].  To- 
gether with  &c.,  and  also  all  the  estate  &c.:  To  have  and  to 
HOLD  the  said  copyhold  pieces  or  parcels  of  land,  heredita- 
ments and  premises  hereby  bargained  and  sold,  or  intended  so 
to  be,  with  the  appurtenances,  unto  and  to  the  use  of  the  said 

(107)  Vide  ante,  Vol.  1,  Chap,  v.,  (3  &  4  Will.  4,  c.  105). 
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l^purehaser],  his  heirs  and  assigns  forever,  at  the  will  of  the 

lord,  according  to  the  custom  of  the  said  manor,  by  the  rents. 

Appointment,     suit,  and  serviccs  therefore  due  and  accustomed.    And  the  said 

Moner"of  rper-  [cofnmisaioner]  Doth  hereby  entitle  and  authorize  the  said  [per- 

sontosnrrender  8on  to  Surrender],  at  the  next  or  any  subsequent  court  baron 

e  copy  0  8.    j^  Y}e  held  for  the  said  manor,  or  out  of  court,  as  soon  as  may 

be,  to  surrender  into  the  hands  of  the  lord  of  the  said  manor, 

according  to  the  custom  thereof,  the  said  copyhold  pieces  or 

parcels  of  land,  hereditaments  and  premises  hereby  bargained 

and  sold,  or  intended  so  to  be,  with  their  appurtenances.  To  the 

use  of  the  said  \_purchaser],  his  heirs  and  assigns,  at  the  will 

of  the  lord,  according  to  the  custom  of  the  said  manor,  by  the 

Covenant  by      rents,  suit,  and  services  therefore  due  and  accustomed.    And 

sigoe^'agidnst   ^^^  ^  them  the  said  \cTedUoTff  as8%gneei\y  (so  far  only  as 

incumbrancea.    concems  his  own  acts  and  dejEaults),  for  himself,  his  heirs, 

executors,  and  administrators,  hereby  severally  covenants  with 
the  said  [purcfuiser'],  his  heirs  and  assigns,  that  he  (the  cove- 
nanting party)  has  not  done  or  permitted  any  act,  matter,  or 
thing,  by  which  the  said  freehold  and  copyhold  hereditaments 
and  premises  respectively,  or  any  part  thereof  respectively, 
are,  is,  shall,  or  may  be  aliened,  charged,  or  prejudidally  af- 
fected (108).    In  witness  &c. 

Covenants  by         (106)  The  bankrupt  is  not  compellable  to  enter  into  covenants  for  title, 
banlmipt  for       nor  indeed  to  join  in  the  conyeyance.    If  he  shoidd  be  willing  to  covenant, 

here  may  be  added  covenants  similiar  to  those  in  No.  22,  ante.  But  the 
act,  6  Geo.  4,  c.  16,  s.  78,  authorizes  the  Chancellor,  on  the  petition  of  the 
assignees  or  purchaser,  to  order  the  bankrupt  to  join  in  the  conveyance, 
and,  on  his  non-compliance,  gives  to  the  order  the  effect  of  a  conveyance 
by  him. 
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MOBTGAGES. 


No.  24. 

Mortgage  in  fee,  by  Apfointkent  and  Lease  and 
Release^  taith  power  of  Sale  (109). 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [moriffayor]  of  8ec,,  of  the  one  Parties. 

(109)  This  precedent  exhibits  a  concise  example  of  a  mortgage  in  fee  Of  the  different 
with  power  of  sale.  See  the  notes  to  No.  26,  post^ — ^Under  the  tenn  mort*  ^°^"  ^^  ™?^' 
goffSy  as  that  term  is  popularly  used,  three  clases  of  securities  are  com-  ^^^  **^""  **■ 
prised :  1.  The  old  mortgage  described  by  Littleton,  (s.  dS2),  viz.  a  con- 
Teyance  conditioned  to  be  void  or  voidable  at  law  on  payment;  2.  A  con- 
veyance absolute  at  law  from  the  beginning,  but  defeasible  in  equity  by  a 
direction  to  re-convey  on  payment,  either  with  or  without  a  power  of  sale; 
Si  A  conveyance  either  to  the  lender  or  his  nominee,  upon  trust  to  sell 
aftiir  de&ult  in  payment.  In  each  case  the  grantee  is  at  law  the  owner, 
either  absolute  or  qualified.  In  the  fira  case,  the  estate  on  non-payment 
is  said  to  be  forfeited^  i.  e.  it  becomes  absolute  at  law,  and  as  there  is  no 
exprua  trust,  the  lender  would  be  the  owner  to  all  intents,  were  it  not 
tiiat  by  construction  of  equitj"^,  from  the  nature  of  the  transaction,  the  con- 
veyance is  a  mere  pledge,  so  that  the  lender  is  bound  in  conscience  to  re- 
eonvey  on  satiafi»ction  of  the  debt ;  and  the  benefit  of  this  moral  obligation 
Is  the  original  equUy  of  redempHon^  and  is  strictly  and  properly  so  called. 
The  second  case  differs  from  the  first  in  form,  rather  than  in  substance, 
inasmuch  as,  though  there  is  a  direction  to  re-convey,  it  is  confined  in 
terms  to  payment  at  the  appointed  time;  but  equity  does  not  consider 
time  as  of  the  essence  of  the  contract,  and  therefore  implies  an  engagement 
to  le-convey  after  the  day  on  satisfaction  of  the  debt.  In  both  cases  the 
lender  may  forecloie;  in  both  cases  he  is  only  quasi,  and  not  strictly  a 
trustee.  The  difference  is  rather  in  the  legal  form,  than  in  the  equitable 
nature  or  inddents  of  the  security.  In  the  third  case,  the  lender  (where 
he  takes  the  conveyance  to  himself)  is  expressly  a  trustee  for  raising  his 
debt  by  a  mode  defined  and  limited,  i.  e.  by  sale ;  he  cannot  foreclose ;  nor 
can  he,  it  is  conceived,  (there  being  an  txpresM  trust,  3  &  4  Will.  4,  c.  27, 
8.  25),  acquire  the  ownership  by  continuing  in  possession  or  receipt  of  the 
rents  without  acknowledgment  (Id.  s.  28).  In  short,  he  is  not  a  mort- 
gagee; nor  is  he,  on  the  other  hand,  a  dry  trustee,  (as  his  nominee,  stand- 
ing between  the  borrower  and  lender,  would  be),  for  he  has  a  trust  coupled 
with  an  interest,  and  is  accountable  as  a  mortgagee.    The  rig^t  of  fore- 
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Recitals 

—of  convey- 
ance to  mort- 
gagor, to  uses 
to  prevent 
dower; 


•—of  agreement 
for  loan. 


Testatum. 
Consideration. 


Mortgagor  ap- 
points. 


Further 
Testatum. 

Mortgagor  re* 
leases. 


part,  and  \mortg(igee\y  of  &c.,  of  the  other  part.  Whereas, 
by  virtue  of  indentures  of  lease  and  release,  dated  respec- 
tively the and  days  of ,  in  the  year  18 — >  the 

indenture  of  release  being  made  between  &e.,  the  fee-simple 
in  possession  of  the  hereditaments  hereinafter  described  stands 
limited  To  such  uses  as  the  said  [mortgagor]  shall  by  any 
deed  or  deeds  apppoint ;  And  in  default  of  such  appointment. 
To  the  use  of  the  said  [mortgagor']  and  his  assigns  for  his  life, 
without  impeachment  of  waste,  with  remainder  to  the  use  of 
the  said  [a  trustee  to  prevent  dower],  his  executors  and  adminis- 
trators, during  the  life  of  the  said  [mortgagor],  upon  trust  for 
the  said  [mortgagor]  and  his  assigns,  with  remainder  To  the 
use  of  the  said  [mortgagor],  his  heirs  and  assigns  for  ever 
And  whereas  the  said  [mortgagee]  has,  at  the  request  of  the 

said  [mortgagor],  agreed  to  lend  to  him  the  sum  of  £ ,  on 

having  the  repayment  thereof,  with  interest,  secured  in  manner 
hereinafter  expressed.      Now   therefore    this    indenture 

WITNESSETH,  that,  in  consideration  of  the  sum  of  £ of 

lawful  British  money,  paid  by  the  said  [mortgagee]  to  the 
said  [mortgagor]  on  the  execution  of  these  presents,  the  receipt 
whereof  the  said  [mortgagor]  hereby  acknowledges,  and  there- 
from  hereby  releases  the  said  imartgagee],  his  heirs,  executors, 
administrators,  and  assigns.  The  said  [mortgagor],  in  execution 
of  the  aforesaid  power  given  to  him  by  the  said  recited  inden- 
tures, and  of  every  other  power  enabling  him  in  this  behalf, 
and  by  way  of  primary  or  principal  assurance.  Doth  appoint 
that  All  the  hereditaments  hereinafter  described,  with  their 
appurtenances,  shall  henceforth  remain  to  the  uses  hereinafter 
expressed.  And  this  indenture  further  witnesseth,  that, 
for  the  consideration  aforesaid.  The  said  [mortgagor],  by  way 
of  secondary  or  auxiliary  assurance,  Hath  granted,  bargained, 
sold,  and  released,  and  by  these  presents  Doth  grant,  bargain. 


closing  seems  maiiily  to  distinguish  a  mortgage,  properly  such,  £rom 
other  specific  securities.  But  the  right  of  foreclosing  and  the  power  of 
selling  may,  and  in  modem  mortgages  generally  do,  co-exist.  Where  the 
security  assumes  the  shape  of  a  mortgage,  as  in  the  first  class,  or  of  a  quasi 
mortgage,  as  in  the  second  class,  the  remedy  hy  foreclosure  is  an  equitable 
incident;  but  the  remedy  by  sale  must  be  expressly  given:  where  the  se- 
curity assumes  a  different  shape,  as  in  the  third  class,  the  remedy  by  fore- 
closure is  not  incident,  (see  Kerrick  v.  Saffery,  7  Sim.  217),  but  muist  be 
expressly  superadded. 
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sell^  and  release  unto  the  said  \nwrtgagee\y  (in  his  actual  pos-  Actual  posses- 

■L   •  1-         '-x  ^        i_  •  J        1      j-T_  J*  *ion  clause* 

session  now  beings  by  virtue  of  a  bargain  and  sale  thereoi 
made  to  him  by  the  said  \mortgagor],  in  consideration  of  5«.^ 
by  indenture  dated  the  day  next  before  the  day  of  the  date  of 
these  presents^  for  one  year,   computed  from  the  day  next 
before  the  day  of  the  date  of  the  said  indenture  of  bargain  and 
sale,  and  by  force  of  the  statute  for  transferring  uses  into  pos- 
session), and  to  his  heirs.  All  [^parceU\y  Together  with  all  the  Parcels. 
rights,  members,  and  appurtenances  thereunto  belonging;  And  All  estate,  8rc 
also  all  the  estate,  right,  title,  and  interest  of  the  said  \fnorU 
gagor\y  in  and  to  the  said  hereditaments  and  premises;  And 
all  deeds  and  writings  relating  to  his  title  to  the  said  heredita^ 
ments  and  premises,  or  any  part  thereof:  To  have  and  to  Habemdum. 
HOLD  the  said  hereditaments  and  premises  hereby  released  or 
intended  so  to  be,  with  their  appurtenances,  imto  the  said 
{mortgagee]  and  his  heirs,  To  such  uses  and  in  such  manner  To  such  uses 
as  he,  his  executors,  administrators,  or  assigns,  at  any  time,  or  'hiOl^apTOm^ 
from  time  to  time,  during  the  lives  of  the  said  [mortgagor]  and 
\nu3rtgagee]y  or  the  life  of  the  survivor  of  them,   or  within 
twenty-one  years  from  the  day  of  the  decease  (inclusively)  of 
such  survivor,  shall  by  any  deed  or  deeds  appoint  (110) ;  And  To  mortgagee 
in  default  of,  and  until  appointment.  To  the  use  of  the  said  ^^  ^ 
[mortgagee]^  his  heirs  and  assigns,  for  ever.  Nevertheless  sub- 
ject to,  with,  and  under  the  provisions  and  declarations  here- 
inafter contained,  (that  is  to  say),  Pbovided   always,  that  PtoTiso  for  re- 
if  the  said  [martgagw],  his  heirs,  executors,  administrators,  ^^-^P^o"- 
or  assigns,  shall  pay  or  cause  to  be  paid  imto  the  said  [mort- 
gagee],   his  executors,  administrators,  or  assigns,  the  sum  of 

£ of  lawful  British  money,  with  interest  for  the  same 

after  the  rate  of  £ per  cent,  per  annum,   on  the  

day  of next,  without  deduction,  then,  immediately  after 

such  payment,  the  said  hereditaments  and  premises  shall,  at 


(110)  See  the  notes  to  No.  26,  post.    Notwithstanding  the  difficulty  Annesation  of 
there  suggested  in  the  way  of  the  annexation  of  the  power  to  the  debe,  it  is  the  mortgagee's 
highly  prohahle  that  the  serious  practical  inconveniences  incident  to  the  J^j^'^menJ^o 
separation  of  the  legal  dominion  over  the  land  from  the  right  to  the  the  debt 
money,  (see  No.  38,  post),  would  induce  the  courts  to  treat  the  power  in 
the  text,  coupled  with  the  suhsequent  declaration  for  ascertaining  the 
donee  or  donees,  as  sufficiently  definite.    Indeed,  the  ohjection  seems  to  be 
little  regarded  in  practice,  for  the  power  is  now  very  commonly  given  to 
the  **  executors,  administrators,  and  assigns." 
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Power  of  tale. 


'.^/tv 


the  request  and  costs  of  the  said  [mortgagor],  his  heirs^  ex* 
ecutors^  administrators,  or  assigns,  be  re-assured,  (free  firom 
all  incumbrances  to  be  created  by  the  said  [mortgagee]  y  his 
heirs,  executors,  administrators,  or  assigns,  in  the  mean  time), 
to  such  uses  as  shall  be  subsisting  or  capable  of  effect  bj 
virtue  of  the  hereinbefore  recited  indentures  (111);  Pbovidbd 
ALSO,    that  if   default  (112)    shall  be  made   in  payment  of 

the  said  smn  of  j£ ,  or  the  interest  thereof,  or  any  part 

thereof,  at  the  time  and  in  manner  aforesaid,  and  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns,  shall 
at  any  time  afterwards  give  to  the  said  [mortgagor],  his  heirsj 
executors,  administrators,  or  assigns,  or  any  of  them,  or  leave 
at  his  or  their,  or  any  of  their,  usual  or  last  known  place  or 
places  of  abode  in  England,  notice  in  writing  of  an  intention 
to  exercise  this  power  of  sale,  then,  unless  the  said  sum 

of  £ ,  with  all  interest  due  for  the  same,  and  all  costs 

occasioned  by  the  non-payment  thereof,  shall  be  paid  at  the 
end  of  six  calendar  months  &om  the  giving  or  leaving  of  such 
notice,  it  shall  be  lawful  for  the  said  [mortgagee],  his  executors, 
administrators  (113),  or  assigns,  at  any  time  or  times  after  the 
expiration  of  the  said  six  calendar  months,  without  the  necessity 
of  the  concurrence  or  consent  of  the  said  [mortgagor],  his 
heirs  or  assigns,  to  sell  the  said  hereditaments  and  premises, 
together  or  in  parcels,  by  public  auction  or  private  contract, 
and  subject  or  not  subject  to  any  special  or  other  conditions 
or  stipulations  relative  to  the  title  or  the  evidence  of  title  or 
otherwise,  as  shall  appear  expedient,  and  with  full  power  to 
purchase  in  the  said  hereditaments  and  premises,  or  any  part 
or  parts  thereof,  at  any  auction,  and  also  to  rescind  c^  vary 
the  terms  of  any  contract  for  sale,  and  to  receive  the  money  to 
arise  from  the  sale  or  sales  thereof,  and  out  of  the  same  money 
to  retain  and  satisfy  the  said  sum  of  £  >,  with  all  interest 
due  for  the  same,  and  all  costs  and  expenses  occasioned  by  the 
non-payment  thereof;  And  the  surplus  (if  any)  of  the  money 
so  to  arise  as  aforesaid  shall  be  paid  (114)  to  the  said  [mort- 
gagor],  his  heirs,  executors,  administrators,  or  assigns  (115). 


Power  to  pay 
off  prior  in- 
cumbrances. 


(111)  See  notes  to  No.  26,  post. 

(112)  See  notes  to  No.  26,  post.  (lid)  lb.  (114)  lb. 
(115)  If  the  mort^;age  is  made  subject  to  prior  incumbrances,  add  a  pron 

vision  to  this  effect: — **  Provided  also,  and  it  is  hereby  further  declared,  that 
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And  the  said  \mortgagor],  hereby  directs  thnt  every  receipt  Exoneration 
vhich  shall  be  given  by  the  said  {niortgagee]^  his  executors^  ad-  *^*""®* 
ministrators^  or  assigns,  or  his  or  their  agent  or  agents^  to 
any  purchaser  or  purchasers  under  the  power  of  sale  herein- 
before contained^  for  his^  her,  or  their  purchase-money,  shall 
exonerate  such  purchaser  or  purchasers  from  all  liability  in 
respect  of  the  application  thereof,  nor  shall  such  purchaser  or 
purchasers  be  obliged  or  concerned  to  inquire  or  take  notice 
whether  any  sale  or  sales  is  or  are  necessary  or  proper  for  any 
of  the  purposes  hereinbefore  expressed,  nor  whether  any  such 
default  has  been  made  or  notice  given  as  aforesaid,  nor  be  af- 
fected by  any  irregularity  in  the  exercise  of  the  said  power 
of  sale;.  And  it  is  hereby  declared,  that  the  powers  of  ap-  Declaration 
pointment  and  sale,  and  the  other  powers  hereinbefore  given  ghaii Vollowtiie 
to  the  said   {mortgagee],  his  executors,  administrators,  and  debt 
assigns,  shall  belong  and  be  confined  to  the  person  or  persons 
to  whom  the  money  due  on  the  mortgage  hereby  made  ought 
for  the  time  being  to  be  tendered  in  order  to  redeem  such 
mortgage,  so  that  such  powers  may  be  annexed  to  the  mort- 
gage debt  and  not  to  the  mortgaged  estate ;  And  it  is  hereby 
further  declared,  that  the  legal  owner  or  owners  for  the  time 
being  of  the  said  hereditaments  and  premises  shall  be  deemed 
a  dry  trustee  or  dry  trustees,  without  duty  or  discretion,  for 


it  shall  be  lawful  for  the  said  [jmrtgagee\y  his  execntors,  administratora,  or 
asrignsy  in  the  execution  of  the  power  of  sale  hereinbefore  contained,  to  sell 
the  said  several  hereditaments  comprised  in  the  said  recited  indentures  of  the 

day  of i  and  the day  of y  respectively,  either  subject  to 

or  discharged  from  the  respective  mortgages  thereby  made,  or  either  of 
them,  and  in  case  the  same  hereditaments  respectively,  or  any  part  thereof, 
shall  be  sold  discharged  f^m  the  said  mortgages  respectively,  then  to  ap- 
ply a  competent  part  or  parts  of  the  money  to  arise  from  the  sale  or  sales 
of  the  same  hereditaments,  or  of  any  other  hereditaments  to  be  sold  under 
the  power  hereinbefore  contained,  in  or  towards  payment  and  satisfaction 
of  such  mortgage  or  mortgages,  and  that  the  said  [mortgagee]^  his  execu- 
tors, administrators,  and  assigns,  shall  have  fiill  discretionary  power  and 
authority  to  take  such  measures  and  make  such  arrangements  in  relation 
to  the  said  mortgages,  either  by  paying  off  the  same  and  taking  transfers 
or  assignments  thereof,  or  otherwise,  as  shall  be  deemed  necessary  or  con- 
venient for  strengthening  or  improving  the  security  hereby  made,  or  facili- 
tating the  execution  of  the  said  power  of  sale,  and  to  pay  and  defray  all 
the  costs,  chaiges,  and  expenses  incident  to  such  measures  or  arrangements, 
out  of  the  monies  which  shall  come  to  his  or  their  hands  by  virtue  of  these 
presents." 
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[part  III. 


ProTiso  that 
mortgagee's 
right  of  fore- 
closure  shall 
not  be  affected. 

Covenants  by 
mortgagor  to 
pay  mortgage 
money  and  in- 
terest; 


— for  right  to 
convey; 


^for  quiet  en- 
joyment} 


—for  freedom 
from  incum- 
brances I 

— and  for  fur- 
ther assurance. 


the  person  or  persons  last  aforesaid^  for  all  the  purposes  of 
this  security.  Provided  also,  that  the  said  \rnortgagee\y  his 
executors,  administrators,  and  assigns,  shall,  notwithstanding 
the  power  of  sale  hereinbefore  contained  and  concurrently 
therewith,  have  all  the  rights  and  remedies,  by  foreclosure  or 
otherwise,  of  a  mortgagee  in  ordinary  cases  (116).  And  the 
said  \mortgagor\y  for  himself,  his  heirs,  executors,  and  adminis- 
trators, hereby  covenants  with  the  said  {mcrtgagee],  his  heirs, 
executors,  administrators,  and  assigns,  that  the  said  [mortgagor]^ 
his  heirs,  executors,  administrators,  or  assigns,  will  pay  or 
cause  to  be  paid  unto  the  said  \mortgagee],  his  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  £ ,  with  interest 

for  the  same  after  the  rate  aforesaid,  at  the  time  and  in  manner 
hereinbefore  appointed  for  payment  thereof;  And  also  that 
the  said  {mortgagor]  has  in  himself  good  right  by  these  pre- 
sents to  assure  the  said  hereditaments  and  premises,  with  their 
appurtenances,  to  the  uses  and  in  manner  aforesaid ;  And  also 
that  the  said  hereditaments  and  premises  shall  or  may  be 
peaceably  and  quietly  held  and  enjoyed,  and  the  rents,  issues, 
and  profits  thereof  taken  accordingly,  without  any  eviction,  in- 
terruption, or  denial  whatsoever.  Free  and  clear,  or  by  the  said 
Ipwrtgagorlj  his  heirs,  executors,  or  administrators,  kept  in- 
demnified from  or  against  all  former  and  other  estates,  rights, 
titles,  charges,  and  incumbrances;  And  also  that  the  said 
[niortgagorly  and  every  person  rightfolly  claiming  any  estate, 
right,  or  interest  in  or  to  the  said  hereditaments  and  premises, 
or  any  part  thereof,  will  or  shall  at  any  time  and  from  time  to 
time  (117),  at  the  request  of  the  said  \fnorigagee\y  his  heirs, 
executors,  administrators,  or  assigns,  but  at  the  costs  of  the 
said  {mortgagor']  y  his  heirs  or  assigns,  until  the  said  heredita- 
ments and  premises  shall  be  sold  and  conveyed  under  the  said 
power  of  sale,  or  the  equity  of  redemption  thereof  shall  be 
absolutely  foreclosed,  and  afterwards  at  the  costs  of  the  said 
{mortgagee],  his  heirs  or  assigns,  do  and  execute  every  such 
act,   deed,  conveyance,   or  assurance  for  more  effectually  as- 


Covenant  in 
mortgage  for 
further  assur- 
ance. 


(116)  A  clause  to  this  effect  is  often  inserted,  though  it  may  appear  to 
be  dictated  by  superabundant  caution. 

(117)  Not  ^^  after  default,"  &c.,  as  the  forms  often  run.  The  mortgagee 
should  have  a  right  to  call  for  the  immediate  removal  of  any  defect.  Vide 
ante,  n.  (70). 
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suring  the  said  hereditaments  and  premises,  with  their  appur- 
tenances, to  the  uses  aforesaid,  or  otherwise  according  to  the 
direction  of  the  said  \fnortgctgee],  his  heirs,  executors,  adminis- 
trators, and  assigns,  as  by  the  said  \fnortgagee\y  his  heirs, 
executors,  administrators,  or  assigns,  or  his  or  their  counsel, 
shall  be  required  or  advised.     Provided  lastly,  that,  until  ProTisotbat 

default  in  payment  of  the  said  sum  of  £ ,  and  the  interest  ^jo^?  a^**^ 

thereof,  at  the  time  and  in  manner  aforesaid,  it  shall  be  lan'fiil  fault. 
for  the  said  \rnortgagor\y  his  heirs  or  assigns,  to  hold  and  enjoy 
and  take  the  rents  and  profits  of  the  said  hereditaments  and 
premises,  without  interruption  or  denial  from  or  by  the  said 
\mortgagee\y  his  heirs  or  assigns,  or  any  person  or  persons 
rightfully  claiming  through  or  under  him,  but  no  purchaser  or 
purchasers  under  the  said  power  of  sale  shall  be  affected  by  this 
provision.     In  witness  &;c. 


No.  25. 

MoBTOAOE  m  Fee,  by  Lease  and  Release,  of  Free- 
holds,  and  for  a  derivative  Term,  by  way  of  Under- 
lease of  Leaseholds,  with  Power  of  Sale,  and  some 
Special  Clauses, 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [mortgagors'],  of  &c,,  of  the  Partiea. 

one  part,  and  [mortgagees'],  of  &c.,  of  the  other  part.    Where-  Recitals, 
AS  the  said  [mortgagors]  are  now  seised  as  joint  tenants  of  the  —that  mort- 
inheritance  in  fee-simple  in  possession  of  the  freehold  heredita-  ^JScd  and  poi- 
ments  hereinafter  referred  to,  with  their  appurtenances;  And  eessed  as  joint 

, ,  .  J    r         -  T  J  •   •    J.   tenants  of  free- 

WHEREA8  the  said  [mortgagors]  are  now  possessed,  as  jomt  holds,  and  of 
tenants,  of  the  leasehold  tenements  hereinafter  referred  to,  leaseholds  for 

•  years; 

with  their  appurtenances,  for  the  unexpired  residue  of  a  term 

of years,  commencing  from  the  day  of ,  in  the 

year  ,  granted  by  an  indenture  bearing  date  &c.,  and 

made  between  &c.,  subject  to  the  rent  reserved,  and  the  cove- 
nants and  conditions  contained,  in  the  said  indenture  of  lease, 
on  the  part  of  the  lessees^  their  executors,  administrators,  and 
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[part  III. 


— of  agreement 
for  loan. 


Testatum. 

Release  of  free- 
holds. 

Consideration. 


Operative 
words. 


Parcels  by  re- 
ference to  a 
schedule  and 
plan. 


All  estate,  &c 


All  deedsi  &c., 
with  power  to 
sae  on  cove- 
nants for  pro- 
duction, &C. 


Habendum. 


Further 
Testatum. 


assigns^  to  be  respectively  paid  and  observed ;  And  whereas 
the  said  [mortgagees]  have^  at  the  request  of  the  said  [morU 

gagors],  agreed  to  lend  to  them  the  sum  of  £ ,  on  having 

such  security  for  the  repayment  thereof,  with  interest,  as  here- 
inafter  is    contained.     Now    this    indenture    witnessbth, 

that,  in  consideration  of  the  sum  of  £ ,  paid  by  the  said 

[mortgagees]  on  the  execution  of  these  presents  to  the  said 
[mortgagors],  who  hereby  respectively  acknowledge  the  receipt 
thereof,  jand  therefrom  release  and  discharge  the  said  [mortga- 
gees], their  executors,  administrators,  and  assigns.  The  said 
[mortgagors]  Do,  and  every  of  them  Doth  grant,  bargain,  sell, 
and  release  unto  the  said  [mortgagees],  and  their  heirs,  (in 
their  actual  possession  now  being  by  virtue  of  a  bargain  and 
sale  for  a  year  made  to  them  by  the  said  [mortgagors]  on  con- 
sideration of  bs.  a-piece,  by  indenture  dated  the  day  next 
before  the  day  of  the  date  hereof),  All  the  freehold  parcels  of 
ground,  messuages,  buildings,  and  hereditaments  comprised 
and  particularized  in  the  first  part  of  the  schedule  hereunder 
written,  and  also  delineated  in  the  plan  indorsed  on  the  first 
skin  of  these  presents,  and  therein  distinguished  by  being 
coloured  red.  Together  with  the  rights,  members,  and  appur- 
tenances to  the  same  premises  belonging ;  And  all  the  right, 
title,  and  interest,  legal  and  equitable,  of  the  said  [mortgagors], 
and  every  of  them,  in  or  to  the  same  premises ;  And  all  deeds, 
papers,  writings,  and  muniments  in  their  or  any  of  their  cus- 
tody  or  power,  relating  to  the  title  to  the  same  premises,  or 
any  part  thereof,  with  authority  (118)  to  sue  in  the  names  or 
name  of  them  or  any  of  them,  their  or  any  of  their  heirs,  exe- 
cutors, or  administrators,  upon  any  covenants  for  the  produc- 
tion of  deeds,  writings,  or  muniments  relating  to  such  title,  or 
any  other  covenants  made  or  entered  into  concerning  the  same 
premises,  or  any  part  thereof :  To  hold  the  said  freehold  here- 
ditaments and  premises  hereby  released,  or  intended  so  to  be, 
unto  and  to  the  use  of  the  said  [mortgagees],  their  heirs  and 
assigns.  Nevertheless  redeemable  upon  the  terms  hereinafter 
expressed.  And  this  indenture  fijbther  witnesseth,  that, 
for  the  consideration  aforesaid.  The  said  [mortgagors]  Do,  and 


Power  to  sue  (IIB)  This  authority  is  introduced  to  meet  the  case  of  a  covenant  to 

on  personal  co-  produce,  &c.,  entered  into  with  the  mortsrairors,  but  not  running  with  the 

▼enant  to  pro-  f     ,       '         '  "^^ 

duce.  l«w*- 
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every  of  them  Doth^  by  way  of  underlease^  demise  (119)  unto  Underlease  of 
the  said  \piortgagees\,  their  executors^  administrators^  and  as-    ^"^  °  ^ 
signSj  All  the  leasehold  parcels  of  ground^  messuages^  buildings^  Parcels  by  re- 
and  tenements^  comprised  and  particularized  in  the  second  [ciT^^uie^and 
part  of  the  schedule  hereunder  written^  and  also  delineated  in  plan. 
the  said  plan  heretofore  referred  to,  and  therein  distinguished 
by  being  coloured  green  and  yellow^  Together  with  the  rights^ 
members^  and  appurtenances  to  the  same  premises  belonging : 
To  HOLD  the  said  leasehold  tenements  and  premises  hereby  HASBNouif, 
demised,  or  intended  so  to  be,  with  their  iq)purtenances,  unto  —^or »  deriva- 
the  said  [fnortgagees],  their  executors,  administrators,  and  as- 
signs, for  a  term  of  years  commensurate  with  the  residue  now 

unexpired  of  the  said  term   of years,   granted  by  the 

said  indenture  of  lease  of  &c.,  wanting  one  day  (120)  of  such 
residue,  Nevertheless  redeemable  upon  the  terms  hereinafter 
expressed.     Provided  always,  that  as  well  the  conveyance  Provision  de- 
hereinbefore  made  of  the  said  freehold  hereditaments  and  pre-  object^of  Sie*  * 
mises,  as  the  demise  hereinbefore  made  of  the  said  leasehold  ^^^  «nd  the 
tenements  and  piemises,  are  so  made  by  way  of  mortgage  (121)  ^^^e,.*"'*" 
for  securing  to  the  said  \fnortgagee8\f  their  executors,  adminis- 
trators, and  assigns,  the  payment  of  the  sum  of  £ ^  with 

interest  for  the  same  after  the  rate  of  £5  per  cent,  per  annum ; 
and  that  the  said  [mortgagors],  their  heirs,  executors,  adminis- 
trators, and  assigns,  shall  be  entitled  to  redeem  the  same  free- 
hold and  leasehold  premises  respectively,  on  payment  to  the 
said  [mortgagees],  or  the  survivors  or  survivor  of  them,  his 
executors  or  administrators,  or  their  or  his  assigns,  of  the  said 

sum  of  £ ,  on  the day  of ,  which  will  be  in  the 

year ,  with  interest  for  the  same  after  the  rate  aforesaid, 


(119)  A  legal  term  may  be  derived  out  of  the  freehold  by  way  of  bar-   DeriTation  of 
gain  and  sale  under  the  Statute  of  UseSy  without  entry,  but  it  cannot  be  ^^"°  ^^5  ?^^  ^ 
derived  out  of  a  chattel  interest  otherwise  than  by  a  demise  at  the  conmion 

law  perfected  by  entry.  (Vide  ante.  Vol.  1,  p.  122). 

(120)  The  legal  mortgage  of  the  leaseholds  is  made  by  way  of  under-  Mortgage  of 
lease,  and  not  of  assignment,  in  order  to  avoid  exposing  the  mortgagee  to  leaseholds  by 
liability  in  respect  of  the  rent  and  covenants  of  the  lease,  which  as  assignee 

he  would  be  bound  to  pay  and  perform  from  the  execution  of  the  assign- 
ment, whether  he  should  enter  into  possession  or  not.  (But  see  5  Jarm. 
Conv.  233).  By  a  subsequent  covenant,  (vide  post),  the  equitable  security 
u  extended  eventually  to  the  remaining  interest. 

(121)  Vide  post,  n.  (129). 
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bling the  mort- 
gagor to  redeem 
tile  property  in 
parcels. 


Provision  for 
reconveyance 
on  redemption. 


by  equal  half-yearly  payments^  on  the day  of ,  and 

the  day  of         -^  in  every  year,  without  deduction  for 

taxes  or  otherwise,  [and  be  entitled  in  the  meantime  (122)  to 
hold  and  enjoy  the  same  premises  respectively,  and  receive  the 
rents  and  profits  thereof,]  but  that  if  default  shall  be  made  in 
payment  of  the  same  sum  and  interest  accordingly,  it  shall  be 
lawful  for  the  said  [mortgagees],  or  the  survivors  or  survivor  of 
them,  his  heirs,  executors,  or  administrators,  or  their  or  his 
assigns,  (subject  nevertheless  to  the  provision  next  hereinafter 
contained),  to  [enter  into  the  possession  and  the  receipt  of  the 
rents  and  profits  of  the  said  freehold  and  leasehold  premises, 
and  also  to]  foreclose  the  equity  of  redemption  of  the  same 
premises.  Pbovided  further,  that,  notwithstanding  such  de- 
fault as  aforesaid,  the  said  [pMyrtgagors]y  their  heirs,  executors, 
administrators,  and  assigns,  shall  be  entitled  at  any  time  after 

the  said day  of ,  in  the  year  ,  and  before  the 

absolute  foreclosure  of  the  said  equity  of  redemption,  to  redeem 
each  or  any  of  the  parts  into  which  the  said  freehold  and 
leasehold  premises  are  divided,  and  to  which  numbers  are  af- 
fixed in  the  schedule  hereunder  written,  by  giving  six  calendar 
months'  previous  notice  in  writing  of  their  or  his  intention  to 
the  said  \mortgagees\y  or  the  survivors  or  survivor  of  them,  his 
heirs,  executors,  or  administrators,  or  their  or  his  assigns,  and, 
on  the  expiration  of  such  notice,  if  the  same  shall  expire  on 
either  of  the  said  half-yearly  days  appointed  for  the  payment 
of  interest,  or  if  not,  then  on  such  of  the  same  days  as  shall 
happen  next  after  the  expiration  of  such  notice,  paying  to  the 
said  \m€rtgagee8\,  or  the  survivors  or  survivor  of  them,  his  exe- 
cutors or  administrators,  or  their  or  his  assigns,  for  the  re- 
demption of  the  part  or  parts  intended  to  be  redeemed,  such 

portion  or  portions  of  the  said  sum  of  £ as  is  or  are  set 

opposite  to  such  part  or  parts  in  the  said  schedule,  together 

with  the  interest  for  the  said  sum  of  £ ,  or  for  so  much 

thereof  as  shall  remain  due  upon  this  security  up  to  the  time 
of  making  such  payment.  Provided  further,  that,  on  re- 
demption of  the  said  freehold  and  leasehold  premises,  or  any 
part  or  parts  thereof,  imder  either  of  the  provisions  herein- 
before contained,  the  premises  so  redeemed  shall,  at  the  request 
and  costs  of  the  person  or  persons  redeeming  the  same,  be  con- 


(122)  Vide  poBt,  n.  (126). 
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yeyed^  assigned^  or  surrendered  by  the  said  [mortffaffees],  or  the 
survivors  or  survivor  of  them^  his  heirs^  executors,,  or  administra- 
tors, or  their  or  his  assigns,  for  all  their  or  his  estate  and  in- 
terest therein  by  virtue  of  these  presents,  unto  or  according  to 
the  direction  of  the  same  person  or  persons,  firee  from  all  in- 
cumbrances to  be  created  or  occasioned  by  the  said  [marfffa- 
gee$\  their  heirs,  executors,  administrators,  or  assigns,  or  any 
of  them.  Provided  further,  that,  notwithstanding  the  pro-  Power  of  sale. 
visions  hereinbefore  contained,  it  shall  be  lawful  for  the  said 
\mortgagees\j  or  the  survivors  or  survivor  of  them,  his  heirs, 
executors,  or  admimstrators,  their  or  his  assigns,  at  any  time 

after  (123)  the  said day  of ,  in  the  year ^  of  their 

or  lus  own  absolute  authority,  and  without  the  necessity  of 
any  consent  or  concurrence  on  the  part  of  the  said  \rnortgagor8]j 
their  heirs,  executors,  administrators,  or  assigns,  or  any  of 
them,  to  sell  the  said  fireehold  and  leasehold  premises,  together 
or  in  parcels,  by  public  auction  or  private  contract,  and  subject 
to  such  conditions  or  stipulations  relating  to  the  title  or  the 
evidence  of  title  or  otherwise  as  shall  appear  expedient,  and 
to  receive  the  monies  to  arise  from  the  sale  or  sales  thereof, 
and  out  of  the  same  monies  to  pay  or  retain  and  satisfy  the 

said  principal  sum  of  £ ,  with  interest  for  the  same  after 

the  rate  aforesaid,  and  all  costs  and  expenses  occasioned  by  the 
non-payment  thereof,  or  incidental  to  the  execution  of  this 
power;  and  the  residue  or  surplus  (if  any)  of  the  monies  so  to 
arise  as  aforesaid,  shall  be  paid  to  the  said  \mortgagori\,  their 
heirs,  executors,  administrators,  or  assigns,  according  to  their 
respective  beneficial  interests  (124).     Provided  further,  that  Power  to  give 
every  receipt  which  shall  be  given  by  the  said  [mortgagees] ,  J^bSm^ 
or  llie  survivors  or  survivor  of  them,  his  heirs,  executors,  or 
administrators,  or  their  or  his  assigns,  or  their  or  his  agent  or 
agents,  to  the  purchaser  or  purchasers  of  the  said  freehold  and 
leasehold  premises,  for  his,  her,  or  their  purchase-money,  shall 
exonerate  the  purchaser  or  purchasers  from  all  liability  in 
respect  of  the  application  thereof.     And  the  said  [nwrtgagors],  Joint  andse- 
for  themselves,  their  heirs,  executors,  and  administrators,  hereby  by'mwtoSwB^ 
covenant,  and  each  of  them  for  himself,  his  heirs,  executors, 
and  administrators,  hereby  covenants  jointly  and  severally  with 
the  said  [mortgagees],  their  heirs,  executors,  administrators, 

(123)  Vide  post,  n.  (130).  (124)  Vide  poet,  n.  (129). 
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and  lad^M,  that  the  said  [mortgagors],  their  heirs^  execat(»rB^ 
—for  payment  administrators,  or  assigns,  or  some  or  one  of  them,  will  pay  to 
and  interMt^      ^^  ^^  \p^^9ogee$]y  or  the  smrivors  or  survivor  of  them,  his 

executm  or  administrators,  or  their  or  his  assigns,  the  said 
sum  of  £ i  with  interest  for  the  same  after  the  rate  afore- 
said, at  the  raqpective  times  and  in  manner  hereinbefore  ap* 
—for  quiet  en-  pointed  for  payment  thereof;  And  also  that  the  said  freehold 
joymentj           ^^^  leasehold  premises  respectively  shall  or  may  be  peaceably 

enjoyed,  and  the  rents  and  profits  thereof  taken  by  the  said 
\mortgagees\y  or  the  survivors  or  survivor  of  them,  his  heirs, 
executors,  or  administrators,  or  their  or  his  assigns  respectively, 
for  all  the  estate,  term,  and  interest  ioft  which  the  same  pre- 
mises respectively  are  hereinbefore  respectively  released  and 
demised,  or  intended  so  to  be,  according  to  the  true  intent 
of  these  presents,  without  any  interruption  or  denial  what* 
soever,  Free  from  all  former  and  other  estates,  rights,  titles, 
—for  further      and  incumbrances  whatsoever ;  And  also  that  the  said  [mort* 

gagors]  respectively,  and  every  person  having  or  rightfully 
claiming  any  estate,  right,  title,  or  interest  in  or  to  the  said 
freehold  and  leasehold  premises,  or  any  part  thereof,  (except 
the  persons  for  the  time  being  entitled  to  the  benefit  of  the 
rent,  covenants,  and  conditions  reserved  and  contained  in  the 
said  indenture  of  lease,  in  respect  only  of  such  rent,  covenants, 
and  conditions),  will  or  shall  at  any  time  or  times,  at  the 
request  of  the  said  [mortgagees],  or  the  survivors  or  survivor 
of  them,  his  heirs,  executors,  or  administrators,  or  their  or 
ids  assigns  respectively,  but  at  the  costs  of  the  said  [mart'- 
gagors],  their  heirs,  executors,  administrators,  or  assigns,  or 
some  or  one  of  them,  until  the  said  freehold  and  leasehold  pre* 
misea  shall  be  sold  and  conveyed  or  assigned  under  the  power 
of  sale  hereinbefore  contained,  or  the  equity  of  redemption 
thereof  shall  be  absolutely  foreclosed,  and  afterwards,  at  the 
costs  of  the  said  [fimrtgagees],  or  the  survivors  or  survivor  of 
them,  his  heirs,  executors,  or  administrators,  or  their  or  his 
assigns,  make,  do,  and  execute  every  such  act,  deed,  and  as* 
Burance  for  more  effectually  assuring  the  said  freehold  and 
leasehold  premises  respectively  unto  or  to  the  use  of  the  said 
[mortgagees'],  or  the  survivors  or  survivor  of  them,  his  heirs, 
executors,  or  administrators,  or  their  or  his  assigns  respectively, 
or  as  they  or  he  shall  respectively  direct,  according  to  the  true 
intent  of  these  presents,  as  by  the  said  [mortgagees],  or  the  sur- 
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rivon  or  flnimror  of  tliem^  his  heirs^  exocnton,  or  adminiAtratonBy 
or  their  or  his  asngns^  or  their  or  his  counsel  in  the  law,  shall 
be  reasonablj  advised  and  required;  And  also  that  the  said  ^to insure 
IfnortffOfforei],  their  heirs,  executors,  or  administrators,  or  ■fif^"'^®* 
some  or  one  of  them,  will  or  shall,  at  their  or  his  own  costs, 
so  long  as  vaj  paadpal  moaey  or  interest  shall  remain  due  on 
this  security,  keep  insured  from  fire  in  the  names  or  name  of 
tiie  said  [mor^faffees],  or  the  survivors  or  survivor  of  them,  his 
executors  or  administrators,  or  their  or  his  assigns,  in  the  ^-— 
insurance  <^lce,  or  such  other  office  <^  insurance  as  they  or  he 
shall  from  time  to  time  direct,  the  several  buildings  comprised 
in  the  said  schedule,  in  the  several  sums  set  opposite  th^eto 
respectively  in  the  said  schedule,  and  will  (x  shall,  within  ten 
days  after  the  premiums  and  duty  in  respect  of  such  insurance 
shall  become  payable,  deliver  to  the  said  [fnortffaffees],  or  the  sur- 
vivors or  survivor  of  them,  his  heirs,  executors,  or  administra- 
tors, their  or  his  assigns,  proper  receipts  for  such  premiums 
and  duty;  And  that  if  any  default  shall  be  made  in  perform- 
ance of  the  covenant  lastly  hereinbefore  contained,  it  shall  be 
lawfiil  for,  but  not  obligatory  on,  the  said  [mortffoffees],  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators, 
or  their  or  his  assigns,  to  effect  and  keep  on  foot  such  insur- 
ance as  aforesaid,  and  the  said  [martffoffors],  their  heirs,  execu- 
tors, administrators,  or  assigns,  or  some  or  one  of  them,  will  or 
shall,  on  demand  thereof,  pay  or  cause  to  be  paid  unto  the  said 
{mortgagees]  f  or  the  survivors  or  survivor  of  them,  his  execu- 
tors or  administrators,  or  their  or  his  assigns,  such  sum  or 
sums  of  money  as  they  or  he  shall  pay  or  expend  in  or  about 
such  insurance,  with  interest  for  the  same  after  the  rate  of  £5 
f&p  cent,  per  annum  from  the  time  or  respective  times  of 
paying  or  expending  the  same,  (such  sum  and  sums  and  in- 
terest to  be  a  charge  upon  the  said  freehold  and  leasehold  pre- 
mises, and  to  be  recoverable  in  like  manner  with  the  said  sum 

of  £ and  interest;  and  such  poUcy  or  policies  of  insurance 

as  aforesaid  to  be  held  subject  to,  with,  and  under  the  powers 
and  provirions  hereinbefore  contained,  so  far  as  the  same  may 
be  applicable) ;  And  also  that  the  said  [fnortgaffors],  their  ex-  ^to  aaaign  re- 
ecutors,  administrators,  or  assigns,  will,  at  the  request  in  7*"^^^^^^° 
writing  of  the  said  [mortff ogees],  or  the  survivors  or  survivor 
of  them,  his  executors  or  administrators,  or  their  or  his  as* 
signs,  but  at  the  costs  of  the  said  InwrtjfOffors'],  or  the  sur« 
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rate  of  interest 
on  punctual 
payment  half- 
yearly. 


vivors  or  survivor  of  them^  their  executors^  administrators,  or 
assigns,  or  some  or  one  of  them,  make  and  execute  such  acts 
and  deeds  as  the  said  [mortgaffees],  or  the  survivors  or  survivor 
of  them,  his  executors  or  administrators,  or  their  or  his  assigns^ 
shall  require,  or  as  their  or  his  counsel  shall  advise  for  effec- 
tually assigning  or  assuring  the  said  leasehold  tenements  and 
premises  for  the  residue  of  the  said  term  of  years  for  which  the 
said  {rnartffogars]  are  so  possessed  thereof  as  aforesaid,  in  re- 
version expectant  on  the  derivative  term  hereinbefore  created 
therein,  either  unto  the  said  Imortffagees],  or  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  or  their  or 
his  assigns,  or,  at  their  or  his  option,  unto  such  person  or  per- 
sons as  they  or  he  shall  appoint,  subject  to  such  equities  and 
with  such  powers  as  shall  be  subsisting  by  virtue  of  these  pre- 
sents concerning  the  said  freehold  and  leasehold  premises  re- 
spectively, and  in  aid  of  the  security  hereby  made;  but  this 
covenant  shall  not  impose  upon  the  said  [mortff ogees],  or  the 
survivors  or  survivor  of  themi  his  executors  or  administrators, 
or  their  or  his  assigns,  any  obligation  to  become  assignees 
or  assignee  of  the  last-mentioned  term,  nor  subject  them  or 
him  to  any  of  the  liabilities  of  an  assignee  thereof  (125). 
Provided  nevertheless,  that  if  the  said  [mortgagars],  their 
heirs,  executors,  administrators,  or  assigns,  or  any  of  them^ 

shall,  upon  or  within  days  next  after  every  or  any 

day  of and day  of ,  so  long  as  the  said 

sum  of  £ ,  or  any  part  thereof,  shall  remain  unpaid,  tender 

unto  the  said  [mortgagees],  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  or  their  or  his  assigns^ 
such  sum  as  shall  be  equal  to  interest  after  the  rate  of  £4  10^. 

per  cent,  per  annum  on  the  said  sum  of  £ ,  or  on  so  much 

thereof  as  shall  remain  unpaid  for  the  preceding  half-year 

exiding  on  the  said day  of ,  or day  of ^ 

upon  or  within days  after  which  such  tender  shall  be 

made,  then  the  sum  so  tendered  shall  be  accepted  in  satis- 


(125)  The  doctrine  of  the  liability  of  an  equitable  assignee,  (Lucas  y. 
Camerford,  3  £ro.  C.  C.  166;  but  see  8  Sim.  489),  whether  in  poBBession 
(see  Chse  v.  JFilberfarce,  1  Bear.  112)  or  not,  which  the  cases  (Jen- 
kins  V.  Pcrtman,  1  Keen,  435;  FligM  v.  BtfOUy,  7  Sim.  149)  had  pushed 
very  far,  has  received  correction  in  a  late  case.  (Moares  v.  Choat,  8  Sim.  506). 
As  to  the  liability  of  a  legal  assignee  for  use  and  occupation,  see  Sow  v« 
Kennett,  3  Adolph.  &  £11.  659. 
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Action  of  the  interest  after  the  rate  of  £5  per  cent,  per  annum, 
which  shall  have  accrued  due  by  virtue  of  these  presents  for 
such  half-year.    Provided  further  (126),  that  in  the  mean-  Provision  for 

time,  until  default  in  payment  of  the  said  sum  of  £ ,  or  JJ^^t  Sl*de- 

the  interest  thereof,  or  any  part  of  the  same  respectively,  con-  ^>^^* 
trary  to  the  true  intent  of  these  presents,  it  shall  be  lawful  for 
the  said  [mortgoffors],  their  heirs,  executors,  administrators,  or 
assigns,  to  hold  and  enjoy  and  to  take  the  rents  and  profits  of 
the  said  freehold  and  leasehold  premises,  without  interruption 
or  denial  of  or  by  the  said  {mortgagees],  or  any  of  them,  their 
or  any  of  their  heirs,  executors,  administrators,  or  assigns, 
but  no  purchaser  or  purchasers  under  the  power  of  sale  herein- 
before contained  shall  be  in  anywise  affected  by  this  proviso. 
Provided  further,  that  if  the  said  [mortgagees],  or  the  sur-  ProTision  re- 

•  •     _     i»  .  r  v'-L"  X.  j»»       •trictiniT  the 

vivors  or  survivor  of  them,  his  heirs,  executors,  or  adminis-  exercise  of  the 
trators,  or  their  or  his  assigns,  shall  sell  or  contract  to  sell  power  of  sale. 
under  the  power  of  sale  hereinbefore  contained,  otherwise  than 
after  notice  in  writing  of  their  or  his  intention  to  execute  such 
power,  given  to  the  person  or  some  or  one  of  the  persons  for 
the  time  being  liable  to  pay  the  principal  money  and  interest 
hereby  secured,  or  entitled  to  redeem  the  said  premises,  or  left 
at  his,  her,  or  their  usual  or  last  known  place  or  places  of  abode 
in  England,  and  after  default  made  in  payment  of  all  principal 
money,  interest,  and  costs  due  upon  this  security  at  the  end  of  | 
six  calendar  months  from  the  giving  or  leaving  of  such  notice,  \ 
then  the  said   [mortgagees],  or  the  survivors  or  survivor  of  \ 
them,  his  heirs,  executors,  or  administrators,  or  their  or  his 
assigns,  so  selling  or  contracting  to  sell,  shall  be  deemed  to 
have  thereby  committed  a  breach'  of  trust,  and  shall  be  liable 
in  equity  to  make  compensation  to  the  said  [mortgagors],  their 
heirs,  executors,  administrators,  or  assigns,  in  respect  thereof, 
but  no  purchaser  or  purchasers  under  the  power  of  sale  herein- 
before contained  shall  be  in  anywise  affected  by  this  proviso. 
In  witness  &;c. 


(126)  If  the  words  within  crotchets,  ante,  128,  be  inserted,  this  proviso 
may  be  omitted. 
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MoRTOAGE  bg  AppoiNTifSNT^  [or^  bg  Leasb  and  Bb- 
lease]^  Jbr  a  Term  of  Year$j  and  also  m  Fee, 
with  Power  of  Sale  and  other  Powers.  [A  new 
Form]  (127). 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [moriffogor'],  of  &;e.,  of  the  first 


CoDtidentioni 
OB  a  new  form 
of  mortgage. 


(127)  This  form  of  a  mortgage  security  seeks  to  embrace  the  following 
objects: — 1.  To  arm  the* lender  himself  with  a  I^alestate,  in  the  shape 
of  a  term  for  years^  transmisBJble,  along  with  the  debt,  to  his  personal 
zepresentativeSy  and,  of  course,  conferring  the  usual  legal  remedies  by 
distress  and  ejectment.  2.  To  give  the  lender,  through  the  medium  of 
trustees,  the  additional  security  of  the  reversionary  fee,  and,  consequently, 
the  right  of  foreclosing  the  fee-simple  in  possession.  3.  To  enable  the 
lender  to  enforce  a  sale  of  the  fee,  and  afibrd  him  (see  Downes  t.  €hxu»- 
brooky  3  Mer.  200;  Chambers  y.  W^aters,  3  Sim.  42)  ^e  opportunity  of  be- 
coming the  purchaser.  4.  To  £Eudlitate  and  simplify,  by  means  of  powers 
of  appointment  given  to  the  lender,  his  executors,  administrators,  and  a»- 
mgns,  the  transfer  of  the  security  to  a  new  lender,  the  conveyance  to  a 
purchaser  under  the  power  of  sale,  and  the  restoration  of  the  fee  to  the 
mortgagor  on  redemption.  It  is  conceived  that  the  adoption  of  the  pro- 
posed form  would  obviate  or  lessen  several  disadvantages  incident  to  the 
ordinary  form  of  a  mortgage  in  fee,  inasmuch  as — 1.  The  immediate  legal 
dominion  over  the  pledge  would  always  accompany  the  debt;  whereas, 
under  the  ordinary  form,  the  pledge  devolves  upon  the  real,  and  the  debt 
upon  the  personal  representative,  except  so  £Eur  as  the  separation  is  pre- 
vented by  the  precaution  of  deviHng  the  legal  fee  to  the  executor.  2.  No 
difficulty  can  possibly  arise  from  the  eventual  vesting  of  the  legal  fee  in  an 
infimt,  feme  covert,  or  other  incapacitated  person,  since  it  may  always  be 
divested  by  an  exercise  of  one  or  other  of  the  powers ;  whereas,  the  present 
practice  frequently  renders  it  necessary  to  incur  the  expense  and  delay  of 
an  application  to  the  Court  of  Chancery  in  order  to  obtain  the  legal  fee. 
(Vide  ante.  Vol.  1,  Illustrations,  III.,  s.  1).  3.  By  lodging  the  power  of 
sale  in  trustees,  while  the  lender  is  empowered  to  change  the  trustees  at 
pleasure,  wme  protection  b  afforded  to  the  mortgagor  against  an  abuse  of 
the  power,  without  throwing  any  impediment  in  the  way  of  its  fair  exercise. 
4.  The  difference  in  expense  between  a  conveyance  by  lease  and  release  and 
a  conveyance  by  appointment  is  saved  on  the  redemption  and  transfer  of 
the  mortgage. — In  short,  an  attempt  is  here  made  to  combine  the  advantages 
of  a  mortgage  for  years,  a  mortgage  in  fee,  and  a  conveyance  in  trust  for  sale. 
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part;  [mortgaffee],  oi  8cc,,  of  the  second  part;  and  [trustees 

for  mortgagee'],  of  &c.^  ci  the  third  part.     Whcreas^  by  virtue  Recitals. 

of  indentures  of  lease  and  release,  dated  respectively  the that  the  fee 

,  J  ^  •     xi_  ii_     •    J      A_  ^  8tand«  limited 

and days  of ,  m  the  year ,  the  indenture  of  re-  ^o  such  uses  as 

lease  being  made  between  &c.,  the  inheritance  in  fee-simple  *^®,j",^''*f *^?' 
in  possession  of  the  hereditaments  hereinafter  described  stands  appoint; 
limited  to  such  uses  as  the  said  [mortgagor]  shall  by  deed 
appoint,   [or.  And  whereas,  the  said   {mortgcyor)  is  seised  [or— that  the 
of  or  entitled  to  the  fee-simple  in  possession  of  the  heredita-  TCisefl^ye]; 
Vients  hereinafter  described] ;  And  whereas  the  said  [mor/-  —of  agreement 
g«ngee]   has  agreed  to  lend  to  the  said  [mortgagor]  the  sum   ^ 
if  dE ,  at  interest,  on  the  security  hereinaft^  provided : 

KOW   THIS  INDENTURE   WITNESSETH,   that,   in  Consideration   of  Testatum. 

the  sum  of  £ paid  by  the  said  [niortgagee]  to  the  said 

\mortgagai']  on  the  execution  of  these  presents.  The  si^d  [m4irt'  Appointment 
fogor],  in  execution  of  the  aforesaid  power  given  to  him  by    y '^^'^s*^®'^' 
the  said  recited  indentures  and  of  all  other  powers  hereunto 
enabling  him.  Doth  appoint  that  All  those  messuages,  &c.,  Parcels. 

situate  &c.,  now  in  the  occupation  of ,  as  tenant  from 

year  to  year  to  the  said  [mortgagor],  at  the  yearly  rent  of 

£ J  payable  half-yearly,  at  Lady-day  and  Michaelmas ;  Also 

all  that  other  messuage,  &c. ;  Also  all  those  closes,  &c,;  Which 
last-mentioned  messuage  and  closes  are  now  in  the  personal 
occupation  of  the  said  [mortgagor]  ;  Together  with  the  appur- 
tenances to  the  said  premises  respectively  belonging,  shall 
henceforth  be  subject  to  the  powers  hereinafter  contained,  and, 
subject  thereto,  shall  remain  to  the  uses  following,  (namely). 


in  one  secmity,  and  tiuU  in  a  form  more  concise  and  convenient  than  the 
precedents  in  general  use.  It  should  be  observed,  that  the  limitation  of 
the  term  has  two  objects : — ^first,  that  of  investing  the  lender,  in  his  own 
person,  with  the  common  remedies  of  a  legal  mortgagee ;  and,  secondly, 
that  of  ascertaining  by  some  legal  criterion,  the  donee  of  the  powers  to  ap- 
point the  nse,  which  are  given  to  the  *^  assigns  "  of  the  lender,  in  respect 
of  the  term,  assignable  at  law,  and  not  in  respect  of  the  debt,  assignable  in 
equity  only.  (See  Hino  v.  WhUfidd,  1  Vent.  338;  2  Show.  57;  1  Freem. 
476).  In  order  to  guard  against  possible  objections  to  the  powers  on  the 
ground  of  remoteness,  (vide  ante,  Vol.  1,  Illustrations,  IV.),  their  con- 
tinuance is  limited  to  a  life  in  being  and  twenty-one  years,  which  period, 
it  b  at  length  settled,  may  be  taken  as  an  absoltUe  period,  (lb.) ;  and 
exceeds  the  probable  duration  of  the  loan.  The  subsequent  forms  of 
transfer,  &c.,  are  added,  in  order  to  shew  the  practical  application  of  the 
^weis  contained  in  the  principal  precedent. 
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[Or— release      [or  The  said  {mortgagor)  Doth  grants  bargain^  sell^  and  release 
tomoT^l^l^   unto  the  said  {mortgagee),  his  heirs  and  assigns^  (in  his  actual 

possession  now  being  bj  virtue  of  a  bargain  and  sale  for  a 
year  of  even  date  herewith,  and  of  the  statute  for  transferring 
uses  into  possession).  All  &c.j    Together  with  the  appurte- 
nances to  the  said  premises  respectiyely  belonging ;  And  also 
all  the  estate,  right,  title,  and  interest  of  the  said  {mortgagor) 
therein  and  thereto;  To  Hold  the  said  hereditaments  and  pre- 
misies  hereby  released,  or  intended  so  to  be,  with  their  appurte- 
Tothenseof     nances,  unto  the  said  {mortgagee)  and  his  heirs].    To  theuss 
rio^*^rafof    ^^  *^®  ^^'^  [mortgagee'],  his  executors,  administrators,  and  as- 
years.  signs,  for  the  term  of  500  years,  to  be  computed  from  the  datt 

of  these  presents,  without  impeachment  of  waste ;  And,  subject 
To  the  use  of  to  the  said  term,  To  the  use  of  the  said  [tntatees],  their  heii^i 
in^teust  for  Ae  *^<1  assigus.  In  trust  for  the  said  [mortgagee],  his  heirs  (128) 
mortgagee.  and  assigns.  Neyertheless  it  is  hereby  declared  that  the  ust 
Safthe^re-  hereinbefore  limited  to  the  said  [mortgagee],  his  executors,  ad- 
ceding  uses  are  ministrators,  and  assigns,  and  the  use  hereinbefore  limited  to 
ofmortgage  for  ^^^  ^^^  [trustees],  their  heirs  and  assigns,  shall  be  deemed  in 
secuiiDg  a         equity  to  be  so  limited  by  way  of  mortgage  only  (129)  for  se« 


Trust  limita-  (^28)  Where  the  fee  is  vested  in  a  trustee  for  the  lender,  the  trust  is 

uon  of  "*«  ^ce  gomctimcs  declared  in  favour  of  the  lender,  his  executors,  administrators, 
gagee,  bis  exe-  ^^^  assigns,  on  the  ground,  it  is  presumed,  that  a  mortgage  in  fee  is  in 
cutort,  &C.  equity  a  mere  pledge,  and  that  the  benefit  of  a  foreclosure  of  the  equity  of 

redemption,  after  the  death  of  the  mortgagee,  accrues  to  lus  personal 

tate ;  but  it  should  be  observed,  that  the  office  of  the  declaration  is  to 

certain  the  quantity  of  interest  to  be  taken  by  the  mortgagee,  or,  in  other 

words,  to  limit  the  equitable  fee,  the  limitation  of  which  shoidd  pursue 

the  legal  form,  and  not  to  determine  the  character  of  the  transaction  a^ 

between  the  real  and  the  personal  representatives  of  the  mortgagee,  which 

should  be  left  to  the  doctrines  of  equity; — ^besides,  the  mortgagee  may 

himself  foreclose,  and  become  owner  of  the  fee. 

Modes  of  fram-       (129)  It  seems  better  to  declare  in  terms  the  object  and  effect  of  the 

i  ng  the  proviso    conveyance.    Originally  a  mortgage  was  a  legal  alienation,  (conunonly  for 

in  a  mortgage     ^  ^^^S  *^"^  ^^  years),  conditioned  to  be  void  on  payment  of  the  principal 

in  fee.  and  interest  on  a  given  day.    On  non-payment  at  the  appointed  time,  the 

alienation  became  absolute  at  law,  though  the  pledge  was  still  redeemable 
in  equity.  Now,  however,  a  mortgage  is  usually  a  conveyance  of  the 
fee,  with  a  proviso  for  redemption  and  reconv^ance  on  payment  of  the 
principal  money  and  interest.  The  conveyance  is,  therefore,  absolute 
at  law  from  the  beginniAg; — ^not  that  a  conveyance  of  the  fee  cannot  be 
conditioned  to  be  void,  but,  as  a  power  of  sale  is  generally  given  after 
de&ult  in  payment  of  the  money,  such  a  condition  would  be  objection- 
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coring  to  the  said  [mortffoffee],  his  executors,  administrators,  prindpal  ram, 
and  assigns,  the  payment  of  the  sum  of  £- — ^  on  the day  Jilf.y^iy"' 

able,  as  rendering  the  legal  title  of  the  purchaser  dependant  on  the 
fiict  of  default  in  payment  of  the  money,  which  may  have  been  paid 
or  tendered  on  the  day.  Besides,  in  point  of  &ct,  payment  on  the  day 
is  extremely  rare,  and  eyen  when  it  does  occur,  the  evidence  of  such 
payment  is  not  always  satisfiactory,  so  that  it  is  seldom  prudent  to  dis- 
pense with  a  reconveyance  or  surrender.  (See  Doe  v.  Maisty^  3  Mann. 
&  Ryl.  108,  n.). 

The  form  given  in  the  text  appears  to  possess  these  advantages: — 1.  It  New  form  of 
distinctly  ascertains  the  character  of  the  transaction.    2.  Where  the  mort-  ^^^<^ 
gage  is  effected  by  the  concurrence  of  several  parties,  in  respect  of  distinct  posed'advan- 
interests,  it  affords  an  escape  from  the  often  difficult,  and  sometimes  im-  tages. 
practicable  task  of  adapting  the  clause  to  the  circumstances  of  the  title — of 
expressing  by  whom  the  payment  may  be  made,  and  to  whom  or  in  what 
manner  the  estate  shall  be  reconveyed.    3.  While  it  excuses  the  draughts- 
man from  attempting  to  indicate  the  equitable  rights  of  the  mortgagors,  it 
relieves  the  title  from  the  danger  of  his  miscarriage ; — a  danger  of  which 
the  Reports  afford  abundant  testimony,  particularly  the  cases  which  have 
arisen  upon  mortgages  by  the  husband  and  wife  of  her  inheritance.  (See 
Jackson  v.  InneSy  1  Bligh's  Pari.  R.  0.  S.  123).    That  form  of  proviso 
which  avoids  the  deed  on  payment,  is  also  attended,  to  a  certain  extent, 
with  the  same  advantages,  and  b  so  far  an  eligible  form. 

Here  a  point  presents  itself  of  some  practical  importance  with  reference  ConitractiTe 
to  titles  under  wills  made  before  the  Ist  January,  1838,  (see  1  Vict.  c.  26,  wvocation  of 
B.  23,  ante.  Vol.  1,  c.  5),  the  effect  of  a  direction  to  reconvey  in  operating  a  wiU  by  a  direc- 
oonstructive  revocation  of  a  prior  devise  by  the  mortgagor.    It  had  long  tioa  to  reconvey 
been  settled,  that  if  A.  contracted  to  purchase  the  fee — then  devised  his  ^  °®^  '***■• 
equitable  fee  under  the  contract — and  afterwards  took  a  conveyance  to  the 
common  uses  to  prevent  dower,  or  to  himself  and  a  trustee  jointly,  the 
devise  was  constructively  revdked.    {Rawlins  v.  BurgiSy  2  Ves.  &  B.  382 ; 
and  see  1  Sugd.  Vend.'  179:    Ward  v.  Moore^  4  Madd.  368;  in  which 
latter  case,  as  in  Rauflins  v.  BwrgiSy  1  Sugd.  Vend.  179,  n.,  there  was  an 
appeal,  which  was  compromised).    That  this  was  settled  law  has,  indeed, 
been  doubted,  and  it  is  said  that  '^  Ward  and  Moore  can  hardly  be  relied 
upon  as  an  authority."  (2  Sngd.  Pow.  11).    But  the  general  doctrine,  and 
not  the  particular  decinon,  appears  to  be  in  fault  (a).    In  the  case  of 
Brain  v.  Brain^  6  Madd.  221,  land  was  conveyed  to  A.  in  fet,  who  mort- 
gaged in  fee,  with  a  direction  to  reconvey  to  him  in  fee,  or  to  such  useSy 
ScCy  as  he  should  by  deed  &c.  direct.    The  question  was,  whether  a  de- 
vise made  by  A.,  in  the  interval  between  the  conveyance  and  the  mort- 


(a)  All  doubt  is  now  removed  by  the  settled  law;   the  Lord  Chancellor  ob- 

reoent  case  of  Buttin  v.  FieteksTf  (1  serving,  that  the  appeal  was  against  all 

Keen,  369),  affirmed  on  appeal,  (2  Myl.  aathority — that  he  conld  not  see  anj- 

&  Cr.  432),  where  RawUms  v.  BurgiSt  thing  like  a  doubt  upon  the  aathorities. 
and  Ward  v.  MooTe,  were  recognised  as 
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(£ ,  in  the  year ,  and  of  interest  for  the  same  after  the 

rate  of  £5  per  cent,  per  annnm  half-yearly,  on  the  —  day  of 


gage,  was  constructively  revoked.    Of  course,  the  mortgage  in  fee  was  a 
total  revocation  a$  lata;  the  doubt  was,  whether  the  prescribed  mode  of  re- 
conveyance amounted  to  a  total  revocation  in  equity.    There  were  two 
grounds  on  which  the  non-revocation  might  have  been  maintained: — 1. 
The  direction  to  reconvey  was  informalfy  and  unadvisedly  introduced,  and 
therefore,  on  the  principle  of  the  cases  of  mortgages  by  husband  and  wife 
of  her  estate,  and  other  analogous  cases,  ought  not  to  have  had  any  effect 
in  changing  the  state  of  the  beneficial  title.   (See  Jackaon  v.  Innes,  1 
Bligh's  Pari.  R.  0.  S.,  123;  Reeves  v.  HieiSy  2  Sim.  &  Stu.  403;  and  the 
conclusion  of  this  note).    2.   In  equity  the  result  is  the  same,  both  in 
point  of  dominion,  and  in  regard  to  the  mode  of  exercising  the  dominion, 
whether  the  fee  be  limited  to  A.  simply,  or  to  such  uses  as  A.  shall  ap- 
point, and,  in  de&ult  of  appointment,  to  A. ;  for,  in  either  case,  A.  may 
transfer  the  equitable  fee  by  any  form  of  conveyance,  and  even  by  a  mere 
contract.    Perhaps,  however,  it  ought  to  be  considered  that  the  result  will 
not  be  the  same,  either  at  law  or  in  equity,  when  the  conveyance  comet  to  he 
actttfUfy  madey  if  made  according  to  the  tenor  of  the  direction.    The  Vice- 
Chancellor  held  that  the  devise  was  revoked  in  equity  pro  tanto^  only,  and 
appears  to  have  relied  on  the  second  ground ;  although  the  first  ground 
may  be  thought  to  have  afforded  a  more  satisfactory  basis  of  decision. 
What  would  have  been  the  effect  of  a  direction  to  reconvey  to  the  common 
uses  to  prevent  dower,  or  simply  to  such  uses  as  the  mortgagor  should  ap- 
point, and  in  default  of  appointment  to  him  in  fee,  expressed  in  formtU 
language?    The  avowed  principle  of  decision  in  Brain  v.  Brain — ^namely, 
that  in  equity  the  fee  was  still  to  be  enjoyed  and  disposed  of  in  the  same 
manner  as  if  it  had  not  been  so  modified — would  seem  to  go  to  the  length 
of  denying  the  revoking  effect  of  even  such  a  direction,  contrary  certainly 
to  the  strong  tendency,  if  not  to  the  positive  authority,  of  decided  ca8e8(&}. 
{Ticlner  v.  Tickner^  1  Wils.  309,  cited;  Kenyon  v.  StOtony  2  Yes.  jun.  601, 
cited ;  Harmood  v.  Oglander,  6  Yes.  199,  8  Yes.  106).    In  a  case  which  oc- 
curred in  practice  of  a  contract  to  purchase  with  a  direction  to  convey  to 
the  purchaser,  **  or  to  such  person  or  persons  as  he  should  appoint,"  fol- 
lowed by  a  conveyance  to  the  common  uses  to  prevent  dower,  a  gentleman 
of  great  eminence  considered  it  extremely  questionable  whether,  notwith- 


(b)  Since  the  above  remarks  on  Brain 
T.  Brain  were  pnblidied,  the  case  of 
BuUin  V.  FMeher,  (2  Myl.  &  Cr.  442), 
has  been  decided,  where  the  Lord  Chan- 
cellor observes,  that,  "  such  a  reoonvey- 
anoe  as  that  deed  (in  Brain  v.  Brain) 
oontemplated,  would  have  been  different 
from  an  absolute  reoonveyance in  too" 
and  relies  on  the  fact,  that  **  the  reoon- 


vejanoe  did  not  take  place;"  intimatiiig 
that  there  "would  have  been  a  question 
on  the  terms  in  which  the  equity  of 
redemption  was  reserved,  in  case  the 
money  had  been  paid;"  and  represent- 
ing the  real  groond  of  decision  to  be, 
''  that  tlie  whole  intention  was  simply  to 
create  a  mortgage." 
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,  and  the day  of ,  without  deduction ;  and  that  — ^and  that  in 

if  definilt  shall  be  made  in  payment  oi  the  same  sum  or  interest  ^^^^^^  of  pay- 


ment,  mort- 


standing  the  words  ^or  to  such  persoii,'*  &c.,  in  iaterrciiiiig  will  of  ths 
pnrehsser  was  not  revoked  by  the  effect  of  the  conveyance.  (Bat  see 
2  Sngd.  Pow.  10).  The  principle  above  stated  woold,  it  is  conceived,  lead 
to  the  conclusion  that  the  will  w<u  revoked,  inasmuch  as  that  principle 
treats  a  direction  to  convey  to  A.  or  to  sach  uses  as  he  shall  appoint^  as 
being,  in  effect,  a  direction  to  convey  in  fee,  or  rather  as  being  a  limitation 
of  the  tqaiMU  fee.  Now,  take  the  case  of  a  conveyance  to  the  usee  to 
prevent  dower,  followed  by  a  mortgage  in  fee,  with  a  direction  to  reconvey 
to  or  in  trust  for  the  purchaser,  his  heirs  and  assigns;  or,  in  other  words, 
with  a  limitation  of  the  equity  of  redemption  to  him  in  fee.  If  it  were 
clear  that  where  there  is  a  conveyance  in  fee— then  a  devise— then  a  mort- 
gage in  fee,  with  a  direction  to  reconvey  to  the  uses  to  prevent  dower, 
there  is  no  revocation,  it  would  fE>llow  that  there  is  no  revocation  in  the 
convetse  case;  unkas  it  oan  be  maintained,  that,  although,  in  regard  to 
the  equitable  interest,  uses  to  prevent  dower  amount  to  a  limitation  in  fee, 
yet  a  limitation  in  fee  is  not,  therefore,  identical  with  uses  to  prevent 
dower.  Brain  v.  Brain,  was  an  un&vourable  case  for  the  constructive  re- 
vocation doctrine;  yet  the  point  was  thought  worth  contesting  between 
adverse  claimants. 

Where  a  mortgage  is  made  by  husband  and  wife  of  her  estate,  or  by  the  General  prio- 
donee  or  joint  donees  of  a  power,  a  loose  direction  to  reconvey,  in  the  ?P^®  of  equity 
former  case,  to  the  husband,  his  heirs  and  assigns,  or  to  the  husband  and   foTmai  direc- 
wife,  their  heirs  and  assigns ;  in  the  latter  case,  to  the  donee  or  donees,  his  tioos  to  reoon- 
or  their  heirs  and  assigns,  or  to  one  of  the  donees,  hb  heirs  and  assigns,  ^^7* 
does  not  prevent  the  ownership  of  the  equity  of  redemption  from  resulting 
according  to  the  anterior  titie ;  or,  in  other  words,  the  efiect  of  the  tiansac- 
tion  is  merely  an  alienation  or  appointment  to  the  extent  of  letting  in  the 
incumbrance.    The  direction  is  rejected  on  the  equitable  principle,  that 
the  mortgage,  or  other  alienation  of  that  nature,  shall  not  be  extended 
beyond  its  Intimate  purpose,  without  an  explicit  indication  of  intention 
to  produce  an  effiect  ultra  that  purpose, — a  broad  and  intelligible  principle, 
to  which  the  solution  of  the  questions  above  propounded  may  be  deemed 
properly  referable,  but  to  which  they  cannot  with  safety  be  referred, 
having  r^;axd  to  the  peculiar  nature  of  the  doctrine  of  constructive  revo- 
eation  in  equity,  and  considering,  as  Lord  Eldon  remarks,  (8  Yes.  128), 
'<  how  very  littie  in  addition  to  that  mere  purpoee  will  revoke."    On  the 
other  hand,  formal  words  must  have  their  efiect,  and  the  cases  of  Jadson 
V.  hmeg,  (1  Bligh's  Par.  R.  O.  S.  123),  and  Amon  v.  Lee,  (4  Sim.  364), 
afibrd  instances  in  which  the  limitations^  ultra  the  mortgage,  were  of 
force  to  change  the  titie. 

It  is  impossible  not  to  perceive  that  the  doctrine  of  constructive  revo- 
cation has  proceeded  upon  distinctions  which  have  no  vitality  or  substance 
in  them — upon  airy  nothings^  which  elude  the  grasp ;  and  it  was  the  na- 
tural result  of  a  doctrine,  not  based  on  any  tangible  principle,  that  the 
practitioner  never  felt  sure,  unless  he  could  produce  an  a^iudicated  case. 
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gagee  may         aooordingly,  it  shall  be  lawful  for  the  said  Imortffogee],  his  exe- 
forcclose;  cutors,  administrators^  or  assigns^  to  foreclose  the  equity  of 

redemption  of  the  fee-simple  in  possession  of  the  said  heredita- 
— but  that  in  ments^  but  that^  until  such  default^  the  person  or  persons  for 
Sit  mo^or  *«  *^^®  ^^^e  entitled  to  the  equity  of  redemption  shall  be 
may  enjoy.        permitted  to  oujoy  the  said  hereditaments^  and  retain  the  rents 

thereof,  without  interruption  from  the  said  [mortffogee],  or  the 

said   [trustees]^  or  any  of  them,  or  any  person  or  persons 

Power  enabling  claiming  under  them  or  any  of  them;  And,  in  order  to  fiEunli- 

to  appoi^on*    ***®  *^®  reconveyance  of  the  said  hereditaments  on  or  after  the 

redemption.       redemption  thereof,  the  said  [mortgoffor]  hereby  empowers  the 

said  {mortgagee],  his  executors,  administrators,  and  assigns, 
on  or  after  such  redemption,  (whether  the  debt  and  interest 
shall  be  paid  at  the  time  hereinbefore  appointed  or  not),  by 
deed  attested  by  one  or  more  than  one  witness,  to  appoint  the 
use  of  the  said  hereditaments,  in  such  manner  as  shall  be  re- 
Power  enabling  quisite  for  effecting  the  purposes  of  such  reconveyance ;  And, 
Ae  requ^V *  **  *  further  and  concurrent  security  for  the  payment  of  the 

the  mortgagee,    gaid  sum  of  £ and  interest,  the  said  [mortgagor]  hereby 

empowers  the  said  [trustees],  and  the  survivor  of  them,  and 
his  heirs,   at  any  time  after  the  expiration  of  six  calendar 

months  from  the  said day  of ,  in  the  year (ISO), 

at  the  request  in  writing  of  the  said  [mortgagee],  his  executors, 
administrators,  or  assigns,  and  notwithstanding  the  dissent  of 
the  said  [mortgagor],  his  heirs  or  assigns,  to  sell  the  said  here- 
ditaments, together  or  in  parcels,  by  public  auction  or  private 
contract,  subject  to  such  conditions  as  to  the  title,  and  the  evi- 
dence of  title,  and  the  mode  and  time  of  payment  of  the  pur- 

ihe  very  same  in  specie  et  terminis.    This  state  of  the  law  has  been 

happily  altered  by  tiie  new  statute  of  wills,  (1  Vict.  c.  26,  s.  23).    Bat 

the  rules  remain  in  regard  to  the  adequacy  of  limitations  of  the  equity 

of  redemption  to  change  the  ownership  substantially;  those  rules  are  part 

of  that  law  of  exposition  which  aims  at  effecting,  and  not  destroying,  the 

intention. 

Mode  of  re-  (130)  The  power  of  sale  is,  in  point  of  expression,  commonly  limited  not 

^rciie  of  tbe    ^  "^  *^  defiiult  has  been  made  and  notice  given;  but  as  puichasers  are 

power  of  sale,      absolved  by  a  subsequent  clause  from  all  liability  in  regard  to  de&ult  and 

notice,  (see  Hobson  v.  BeU,  3  Jurist,  190),  the  power  is,  in  point  of  effect, 
uncontrolled.  It  seems  better  to  avoid  the  repugnancy  occasioned  by  this 
mode  of  firaming  the  clauses,  and  to  give  in  the  first  instance  an  unrestricted 
power,  correcting  it  in  the  sequel  by  a  provinon  operating  only  as  matter 
of  oontnct  and  confidence  between  tiie  mortgagor  and  mortgagee. 
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chase-money^  and  other  matters  relating  to  the  sale^  as  the  said 
[trustees],  or  the  survivor  of  them,  or  his  heirs,  shall  in  their  or 
his  discretion  think  expedient ;  And  the  said  [mortgoffor]  also  Power  enabling 
empowers  the  said  [mortgagee'],  his  executors,  administrators,  to^ppdnTfT 
and  assigns  (181),  thereupon,  by  deed  attested  by  one  or  more  puiohaMn. 


(131)  When  the  legal  fee  is  vested  in  the  mortgagee,  a  power  of  aale  As  to  the  dero- 
given  to  him  operates  in  equity  only,  and  is  in  effect  a  trust.    The  power  ^^^^^  ®^  ^ 
is  commonly  given  to  the  mortgagee,  his  hein  and  €ungn8y  in  respect  of  ai^the  power 
his  estate  in  the  land.    The  consequence  is,  that  not  only  the  legal  estate,  of  lale,  upon 
but  the  equitable  authority  and  discretion,  may  be  disjoined  irom  the  bene-  in^Pftci^^ 
ficial  interest  in  the  security,  and  become  vested  in  an  infant  heir  or  de-  ^^ 
visee,  or  other  incapacitated  person.    It  may,  therefore,  be  thought  that 
such  powers  ought  to  be  given  to  the  mortgagee,  his  executarSy  administra" 
tarty  and  assigns,  in  respect  of  the  deb€,  in  order  that  the  personal  repre- 
sentatives and  transferrees  may,  notwithstanding  the  infancy  or  incapacity 
of  the  legal  owner  of  the  land,  be  enabled  to  confer  a  good  equitable  title 
upon  a  purchaser;  thus  reducing  the  inconvenience  to  the  necessity  of  ap- 
plying to  the  Court  of  Chancery  under  the  act  of  1  Will.  4,  c.  60,  (ante. 
Vol.  1,  niuatrations,  III.)>  for  a  conveyance  of  the  legal  estate.    This  is 
now  sometimes  done ;  but  as  the  debt  b  distinct  from  the  land  to  which  the 
power  relates,  and  is  not  assignable  at  law,  the  power  in  the  text  is  given 
to  the  mortgagee,  his  egecutorSy  administrators,  and  assigns,  in  respect  of 
the  l^al  term  of  years  vested  in  him.  (Ante,  n.  (127)). 

The  laudable  desire  of  preventing,  generally,  the  necessity  of  resorting  Opinion  of 
to  the  Court  of  Chancery  in  consequence  of  the  devolution  of  the  l^;al  es-  counsel,  and 
tate  upon  an  infont  heir,  &c.,  but  without  departing  from  the  received  ^^^gted^^ 
form  of  a  mortgage,  recently  induced  several  solicitors  to  submit  the  follow- 
ing case  to  two  conveyancers  of  eminence : — ^*  It  appears  that  the  necessity 
of  a  conveyance  from  the  incapacitated  heir  of  a  mort-gagee  may  be  ob- 
viated by  a  slight  alteration  in  the  form  of  a  mortgage  deed.    It  Lb  pro^ 
posed  that  the  estate  should  be  limited  to  such  uses  and  upon  and  for  such 
trusts,  intents,  and  purposes,  as  the  said  [mortgagee],  his  executors  or  ad- 
minististors,  shall  by  any  deed  or  deeds  appoint,  and  in  default  of  appoint- 
ment, to  the  use  of  the  said  [mortgagee],  his  heirs  and  assigns,  subject  to 
the  proviso  for  redemption,  as  usual.    The  power  of  sale  might  be  given  to 
the  mortgagee,  his  executors  or  administrators,  or  his  or  their  appointees  or 

assigns.    The  joint  opinion  of  Mr. and  Mr. is  requested,  whether 

the  proposed  alteration  in  the  form  of  a  mortgage  deed  will  be  effectual  for 
the  purpose  intended?  And  whether,  viewing  the  question  in  all  its 
bearings,  it  is  probable  that  such  alteration  would  g^ve  rise  to  any  dif- 
ficulty or  inconvenience  whatsoever  ?"  The  following  opinion  was  given:— 
<<  We  aie  of  opinion  that  the  clause  proposed  is  objectionable,  as  tending 
to  a  perpetuity.  But  we  think  the  object  may  be  accomplished  by  a 
power  for  the  executors  or  administrators  of  the  mortgagee  to  appoint 
the  estate,  at  any  time  during  the  infancy  of  his  heir,  to  any  person  or 
persons  in  fee,  subject  to  the  equity  of  redemption ;  and  as  this  power  will. 
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[part  m* 


than  one  witness,  to  appoint  the  use  (182)  of  the  hereditamenti 


as  to  the  time  of  exercising  it,  be  confined  to  the  in&ncy  of  the  heir  of  the 
original  mortgagee,  a  similar  power  may  be  giren  to  the  executors  or  ad- 
ministrators of  any  person  in  whom  the  fee-simpk  may  become  rested  by 
conveyance,  devise,  or  descent,  to  be  exercised  during  the  infiemcy  of  the 
heir  of  such  person  at  any  time  within  twenty-one  years  from  the  date  of 
the  mortgage." 

This  opinion,  so  fiur  as  it  relates  to  the  question  of  perpetuity,  will  ap- 
pear to  be  well  founded,  when  the  real  nature  of  the  power  is  considered. 
A  power  raised  by  a  conveyance  to  uses  is  an  executory  use,  disguised 
under  a  different  name.  (Ante,  n.  (47)).  If  the  power  in  question  were 
to  assume  its  true  form  of  an  executory  limitation,  its  invalidity  would 
probably  be  at  once  conceded  ;  for  it  will  hardly  be  contended  that  a  limit- 
ation of  the  use  to  A.  in  fee,  and  if  A.,  or  his  executors  or  administrators, 
shall,  at  any  distance  of  time,  do  a  g^ven  act,  then  to  B.  in  fee,  is  valid  aa 
to  B. ;  yet  that  indefinite  limitation  differs  not  in  substance  from  the  un- 
circumscribed  power  of  appointment.  As  the  power  is  a  constituent  part 
of  the  mortgage  security,  and  as  a  mortgage  is,  in  contemplation  of  equity, 
an  alienation  for  a  limited  purpose  only,  it  may  be  contended  that  the 
power  is  in  effect  restndned  by  the  nature  of  the  transaction.  But  aigu- 
ments  drawn  from  the  eguUabie  character  of  the  aasuranoe  caimot  obviate 
Principle  of  the  leff€U  objection  to  the  power  (a).  The  same  reasoning  which  goes  to 
the  rule  against  proye  the  validity  of  the  power  would  equally  prove  that  a  limitation  to 
p  ipe       ea.        A.  in  fee  may  be  defeanble  by  an  executory  limitation  to  B.,  to  take  effiset 

on  the  indefinite  fiiilure  of  the  issue  of  C,  or  on  the  happening  of  any 
other  event,  how  remote  soever ;  a  position  contradicted  by  all  the  autho- 
rities. It  is  true  that  A.  and  B.  together  may  alien  the  absolute  fee,  or  that 
B.,  by  releasing  his  executory  interest  to  A.,  may  render  the  fee  abeoluta 
in  A.,  so  that  the  land  b  not  necessarily  withdrawn  from  commerce  (&)  ; 


(«)  "  Under  the  exerdie  of  a  power 
of  sale  and  exchange,  there  is  inerdy  a 
thtD^  of  title,  and  not  a  destruction  of 
interest.  In  point  of  fact,  soch  a  power 
enaUes  the  alienation  of  property  with- 
out aflecting  the  interest  of  the  person 
benefidally  entitled  to  the  property.''  (2 
Sugd.  Pow.6thed.494).  IfBlackacrebe 
well  sold  and  conveyed  under  a  power  of 
Bale,  there  must  be  a  destruction  of  all 
Interest  in  Blackacre;  and  when  the  ob- 
jection is  to  the  ralidity  of  the  power 
over  Blaekaeref  as  transgressing  a  rule 
of  law,  it  can  be  no  answer  to  say,  that 
the  money  is  liable  in  equity  to  be  laid 
out  in  land  to  be  settled  to  the  same  uses, 
and  diat,  thsnfora,  WkiUtttM  may  be 


purchased  and  substitated,  or  Blackacre 
itself  be  r»-pnrchased  and  re-settled. 
(Vide  ante,  VoL  1,  Illustrations,  IT. ; 
Hayes's  Concise  Conv.  243,  n.) 

ip)  As  to  permanent  restrictions  on 
the  mode  of  using  property,  aee  Tyrrell's 
Suggestions,  xxx. ;  Ihdce  qf  Be^ord  v. 
Tru$tee$  qf  Bntith  Munum,  2  Myhie 
&  K.  552 ;  2  Sugd.  V.  &  P.  10th  ed. 
App.  No.  23;  Keppell  v.  Bailey,  2 
Myhie  &  K.  517;  WAainum  v.  Gibeon, 
9  Sim.  196.  In  Keppell  v.  Bailey, 
Lord  Brougham  reasons  thus — **  though 
one  of  the  parties  interested  may  be  Awt, 
the  other  ia  loose ;  and  so  quoad  both 
takea  together,  that  is,  quoad  all  in- 
terested,  the  property  is  free."    (U. 


PART  III.]  MOETaAGES.  143 


80  aoldj  (discharged  from  the  limitatioiM  hereinbefbre  coni 
and  from  all  right  and  equity  of  redemption  under  these  pre* 
sents),  in  such  manner  as  shall  be  requisate  or  expedient  for 
completing  the  sale ;  And  the  said  [mortgagor]  hereb j  dedares  Liberty  to  the 
that  the  said  {mortgagee],  his  executors^  administrators,  or  as-  '^^^[ff^^^ 
signs,  mating  such  request,  as  aforesaid,  shall  be  at  liberty  to  anetum. 
purchase  the  said  hereditaments,  or  any  part  thereof,  at  any 
sale  by  public  auction  under  the  preceding  power;  And  the  Direction  re- 
said  [mortgagor]  hereby  directs  that  the  said  [trwtees],  or  the  i^fj^go^^'of 
snrmor  of  th^n,  his  executors  or  administrators,  shall  receive  the  produce  of 
the  money  to  arise  from  the  sale  of  the  said  hereditaments,  and 
shall  in  the  first  place  defray  thereout  the  expenses  incident  'to 
the  sale,  (including  the  expenses  of  mating  out  and  perfecting 
the  title),  and  in  the  next  place  satisfy  the  principal  money, 
interest,  and  costs,  which  shall  be  then  due  upon  this  security, 
and  shall  dispose  of  the  surplus  according  to  the  ownership  of 

baty  as  no  dispoeiiion  to  be  made  by  A.,  or  by  those  claiming  under  him, 
will  cooler  an  inde&anble  title,  even  for  a  day,  during  the  suspense  of  the 
executory  limitation,  (which  limitation  renders  the  fee,  and  every  deriva- 
tive interest,  precarious),  and  as  this  state  of  things  may  continue  for  cen- 
turies, it  is  obvious  that  such  limitations,  if  allowed,  would  induce  the 
worst  species  of  perpetuity-— a  possession  in  jeopardy  every  moment  for  an 
indefinite  period  of  time.  The  boots  are  silent  as  to  the  reason  for  re- 
fusing eflPect  to  limitations  of  this  description ;  but  the  decisions  establish- 
ing th^  invalidity  appear  to  rest  on  solid  grounds.  The  power  in  ques- 
tion is  apparently  obnoxious  to  the  same  objection.  If,  however,  remote- 
ness presented  the  only  difficulty,  it  might  be  overcome  by  confining  the 
poww  to  a  life  or  lives  in  being,  and  twenty-one  years.  But  while,  in  one 
point  of  view,  the  power  is  too  extensive,  it  is,  in  another  point  of  riew, 
too  narrow,  since  it  terminates  in  the  executors  and  administrators  of 
the  (Miginal  mortgagee.  Tbe  form  given  in  the  text  endeavours  to  secure 
the  transmission  of  the  power  to  every  future  holder  of  the  mortgage 
by  attaching  the  power  to  a  legal  chattel  interest  in  the  land.  (Vide  ante, 
n.  (128)  ). 

(1S2)  It  is  more  correct  to  speak  of  ^*  appointing  the  use  of  the  land  to  Appointment 
A."  than  of  "appointing  the  land  to  the  use  of  A. ; "  for  the  subject  of  the  ^^  ^^^ 
power  is  not  the  land,  but  the  use ;  on  which  principle  it  is  that,  when 
the  donee  of  a  legal  power,  raised  by  a  conveyance  to  uses,  appoints  to  A. 
to  the  use  of  B.,  the  legal  estate  Is  executed  in  A.,  and  a  mere  equitable 
Interest  is  taken  by  B. 


628).  Would  not  this  prove,  that,  if  fee,  tbe  gift  to  C.  is  good?  Yet  we 
hmd  be  given  to  A,  in  fee,  and  ia  oas^  lounr  ti^  it  is  deukf  bad.  See  fiurther 
the  issue  of  B.  shsU  £m1,  ths»  to  C.  In     Z  SsgiL  V.  &  P.  10th  ed.  492,  et  seq. 
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[part  III. 


Declaration, 
that  the  receipts 
of  the  trustees 
shall  be  dis- 
charges to  pur- 
chasers. 


Power  enabling 
the  mortgagee 
to  appoint  new 
tniitees. 


the  equity  of  redemption  (138) ;  And  the  said  [moriffagor] 
hereby  declares  that  the  receipt  of  the  said  [trtistees],  or  the 
surviyor  of  them,  his  executors  or  administrators,  for  the  money 
to  arise  as  aforesaid,  shall  exempt  the  person  or  persons  paying 
the  same  from  all  liability  in  respect  of  the  application  thereof; 
And  the  said  [moriffaffor]  hereby  empowers  the  said  [niortga' 
gee],  his  executors,  administrators,  and  assigns,  when  and  so 
often  as  he  or  they  shall  think  fit,  by  deed  attested  by  one  or 
more  than  one  witness,  to  appoint  any  person  or  persons  to  be 
a  trustee  or  trustees  for  the  purposes  of  the  trusts  and  powers 
hereinbefore  vested  in  the  said  [trustees],  in  the  place  of  the 
trustee  or  trustees,  or  of  any  trustee,  for  the  time  being. 


Destination  of 
the  snrplus 
produce  of  the 
sale. 


(183)  The  surplus  is  directed  to  be  paid,  sometimes  to  the  mortgagor, 
his  heirs  or  assigns ;  sometimes,  to  him,  his  executors,  admiuistratois,  or 
assigns,  as  personal  estate ;  and  sometimes  a  learned  and  elaborate  dis- 
tinction is  taken  between  the  effect  of  a  sale  in  his  lifetime,  and  of  a  sale 
after  his  death ;  the  surplus  being  given  in  the  former  case  to  him,  his 
executors,  administrators,  and  asugns,  as  personal  estate,  and  in  the 
latter  case  to  his  heirs  or  assigns,  as  real  estate.  But  it  is  conceiyed,  that 
nothing  short  of  the  concurrence  of  the  mortgagor  in  a  sale,  or  of  a  yeiy 
explicit  declaration  of  his  intention,  should  be  allowed  to  operate  a  convert 
turn  in  equity  as  between  his  real  and  personal  representatives  ;  otherwise, 
the  destination  of  the  surplus  would  rest  with  the  mortgagee,  and  be  exposed 
to  accident,  caprice,  and  even  collusion,  contrary  to  every  principle  of 
equity.  The  power  of  sale  is  merely  auxiliary  to  the  mortgage,  which  in 
equity  amounts  only  to  a  charge,  leaving  the  surplus  produce  of  the  sale, 
no  less  than  the  unexhausted  interest  in  the  land,  essentially  real  es- 
tate (a). — Occasionally,  too,  where  the  ownership  is  divided,  attempts  are 
made  to  relieve  the  mortgagee  from  the  trouble  and  responsibility  of  dis- 
tributing the  surplus,  by  authorizing  payment  of  the  whole  to  one  of  the 
parties,  his  executors  or  administrators,  without  prejudice  to  the  equities 
of  the  other  claimants ;  but  it  should  be  recollected,  that,  in  tlM  simple 
case  of  a  mortgage  by  a  sole  owner  in  fee,  the  equity  of  redemption  m<^ 
be  put  into  settlement  the  next  day,  and  that  the  mortgagee,  with  no- 
tice, will  be  bound  to  regard  the  equities  created  by  such  settlement. 
The  efficacy,  therefore,  under  all  future  circumstances,  of  any  prospectitt 
provision  of  this  nature  may  well  be  questioned. 


(a)  Wright  f.  Jfose,  2  Sim.  &S.  323; 
where  the  surplus  was  made  payable  to 
the  mortgagor,  his  ex€eutor»  or  aJmrn- 
i§traion.  Sir  J.  Leach  obeerred,  that 
"if  the  estate  had  been  sold  by  the 
mortgagee  in  the  l^etime  (f  the  mortga- 
gar^  then  the  rarphis  monies  would  have 


been  personal  estate."  But  this  11 
merely  a  dictum.  On  principle,  the  ef« 
feet  of  the  power  must  be  confined  to 
the  particular  purpote  for  which  the 
power  is  given,  namely,  that  of  merdy 
letting  in  the  debt  and  interest  as  a 
charge  upon  the  land. 
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(which  trustees  or  trustee  shsSL,  by  the  effect  of  such  appoints 
menty  be  discharged),  or  in  the  place  of  any  deceased  trustees 
or  trustee ;  and  hereby  declares,  that,  on  every  such  appoint-  Declaration 
ment,  and  as  a  legal  consequence  thereof,  the  use  of  the  fee-  [nt^e a  **oinied 
simple  hereinbefore  limited  to  the  said  {tru8t€es]y  their  heirs  trasteea. 
and  assigns,  shall  shift  to  and  be  executed  in  the  trustees  so 
appointed  solely,  or  (as  the  case  may  be)  the  trustees  so  ap- 
pointed conjointly  with  the  surviving  or  continuing  trustee ; 
And  it  is  hereby  declared,  that  the  powers  hereinbefore  given  Declaration  as- 
to  the  said    Imortffagee],  hU  executors,  administrators,   and  donee  ordoneca 
assigns,  are  so  given  in  respect  of,   and  as  annexed  to,  the  and  limiting  the 
said  term  of  500  years  (184),  and  that  the  continuance  of  such  ^^e  of^Uie""' 
powers  shall,  so  far  as  the  same  are  capable  of  effect  at  law,  powen. 
be  confined  (135)   to  the  life  of  the  said   [mortgaffee],  and 
twenty*one  years  to  be  computed  from  his  death.    And  the  Covenanta  by 
said  [moriffagor],  for  himself,  his  heirs,  executors,  and  adminis-  Siih  mortgagee 
trators,  hereby  covenants  with  the  said  [mortffagee],  his  ex-  for  payment  of 
ecutors,   administrators,  and  assigns,  that  the  said   [mortga-  intereat; 
ff(n''],  his  heirs,  executors,  administrators,  or  assigns,  will  pay 
unto  the  said  [tnoriffagee],  his  executors,  administrators,  or 

assigns,  the  said  sum  of  £ ,  and  the  interest  thereof,  after 

tlie  rate  aforesaid,  at  the  respective  times  and  in  manner  afore- 
said j  And  also  that  the  said  [moriffagor],  his  heirs,  executors^  ---nottocnt 
administrators,  or  assigns,  will  not,  during  the  continuance  of  conaentT 
the  mortgage  hereby  made,  cut  any  of  the  timber  or  other 
trees  which  shall  be  growing  upon  any  part  of  the  said  here- 
ditaments, without  the  previous  consent  in  writing  of  the  said 
[fnartgagar],  his  executors,  administrators,  or  assigns;    And  — forinanrane^ 
also  that  the  said  [mortgagor],  his  heirs,  executors,  adminis-  ^^^* 
trators,  or  assigns,  will,  at  his  or  their  own  costs,  during  the 
continuance  of  the  mortgage  hereby  made,  keep  the  buildings 
erected  and  to  be  erected  on  the  said  hereditaments,  or  any 
part  or  parts  thereof,  insured  against  loss  by  fire,  in  the  sum 

of  £ ,  in  the  name  or  names  of  the  said  Imortgagee],  his 

executors,  administrators,  or  assigns,  in  the  insurance 

ofiSee,  or  such  other  insurance  office  as  he  or  they  shall  from 
time  to  time  appoint,  and  deliver  to  him  or  them  proper  re* 
ceipts  for  the  premiums  and  duty  in  respect  of  such  insurance 
within  six  days  after  the  same  shall  becomevdue ;  and  that  if 


(134)  A^te,  n.  (131).  (135)  lb. 
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[fart  III. 


Peclaration 
that  intttratice 
shall  go  in  aid' 
of  the  principal 
Mcurity. 

Covenants  (ah- 
folate)  by  mort- 
gagor with 
mortgagee,  and 
separately  with 
trustees; 

— for  quiet  -en- 
joyment, free 
from  incum- 
brances; 

—for  farther 
assurance. 


Defeasance  of 
absolute  cove- 
aants,  on  mort- 
gagor's entering 
into  the  usual 
qualified  cove- 
nants with  a 
purchaser. 


Provision  for 
reducing  the 


the  said  Imortffagar],  his  heirs,  execators,  administrators,  or 
assigns,  shall  fail  so  to  do,  and  the  said  [morigtyee],  his  ex- 
ecutors, administrators,  or  assigns,  shall,  with  his  or  their  own 
money,  insure  or  keep  insured  the  said  buildings  in  the  sum 
aforesaid  or  any  less  sum,  then  the  said  [fnoriffaffor],  his  heirs, 
executors,  administrators,  or  assi^,  wiU,  on  demand,  repay  to 
the  said  [mortgagee],  his  executors,  administrators,  or  assigns, 
the  money  expended  by  him  or  them  on  such  insurance,  with 
interest  after  the  rate  of  £&  per  cent,  per  annum,  which  money 
and  interest  shall  be  covered  by  this  security ;  And  the  said 
I  [mortgagor]  hereby  declares,  that  such  insurance  as  aforesaid 
I  shall  be  considered  as  auxiliary  to  the  security  hereinbefore 
\made,  and  be  disposed  of  accordingly.  And  the  said  [mort-- 
gagor],  for  himself,  his  heirs,  executors,  and  administrators, 
hereby  further  coyenants  with  the  said  [mortgagee],  his  execu* 
tors,  administrators,  and  assigns,  and  also  hereby  covenants  (as 
a  separate  covenant)  with  the  said  [trustees],  their  heirs  and 
assigns,  that  the  said  hereditaments  shall  or  may  be  enjbyed 
and  disposed  of  according  to  the  limitations  and  provisions 
hereinbefore  contained,  without  any  interruption  or  denial, 
and  free  from  all  charges  and  incumbrances  whatsoever;  And 
also  that  the  said  [mortgagor]  and  every  person  rightfully 
daiming  any  estate  or  interest  in  the  said  hereditaments,  will, 
at  the  request  of  the  said  [mortgagee] ,  his  executors,  adminis- 
trators, or  assigns,  or  of  the  said  [trustees],  their  heirs  or  as- 
signs, but  at  the  costs,  until  the  absolute  foreclosure  of  the 
equity  of  redemption  or  the  sale  of  the  said  hereditaments,  of 
the  said  [mortgagor],  his  heirs,  executors,  administrators,  or 
assigns,  execute  such  further  assurances  of  the  said  heredita- 
ments, or  any  part  thereof,  as  the  said  [mortgagee],  his  execu- 
tors, administrators,  or  assigns,  or  the  said  [trustees],  their 
heirs  or  assigns,  shall  reasonably  require.  Provided  neverthe* 
less,  that  if  the  said  hereditaments,  or  any  part  thereof,  shall 
be  sold  under  the  power  of  sale  hereinbefore  contained,  and 
the  said  [mortgagor],  his  heirs  or  assigns,  shall  join  in  the  con- 
veyance to  the  purchaser,  and  thereby  enter  into  such  qualified 
covenants  for  title,  quiet  enjoyment,  freedom  fit>m  incam- 
brances,  and  further  assurance,  as  the  purchaser  shall  be  en- 
titled to  require,  then  the  absolute  covenants  hereinbefore 
entered  into  by  the  said  [mortgagor],  in  relation  to  the  here- 
ditaments so  sold,  shall  thenceforth  be  void.    Provided  also. 
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that  iS,  upon  or  within  tirenty-one  days  after  every  cnr  anjr  of  mte  of  interest* 
the  days  on  which  the  half-yearly  payments  of  interest  on  the  ^ymeDt  hl!if. 

said  sum  of  £ shall  become  due^  tender  shall  be  made  to  yearly. 

the  said  [mortffaffee],  his  executors,  administrators,  or  assigns, 

of  the  sum  of  £ ,  being  interest  thereon  at  the  rate  of 

j£4  lOs,  per  cent,  per  annum,  then  the  sum  so  tendered  shall 

be  accepted  in  satisfaction  of  the  interest  thereon,  at  the  rate 

of  £5  per  cent,  per  annum,  due  for  the  half-year  preceding 

the  day  upon  or  within  twenty-one  days  after  which  such 

tender  shall  be  made.     Provided  also,  that  if  the  said  {mort"  ProviBion  re- 

gogee],  his  executors,  administrators,  or  assigns,  shall  cause  the  'ween'mort- 

power  of  sale  hereinbefore  contained  to  be  exercised,  either  gagorand 

after  payment  or  tender  of  all  principal  money,  interest,  and  exerdseof th« 

costs  due  on  this  security,  or  before  the  expiration  of ca-  P®^*'  of  sale. 

lendar  months  from  the  giving  or  leaving  of  notice  in  writing 
under  his  or  their  hand  or  hands,  of  his  or  their  intention  to 
oause  a  sale  of  the  said  hereditaments,  (such  notice  to  be  given 
to*  the  person  or  persons,  or  some  or  one  of  the  persons  for  the 
time  being  entitled  to  redeem  the  said  hereditaments,  or  left 
at  his  or  their  usual  or  last  known  place  or  places  of  abode  in 
England),  then  the  said  \fiMrtgagee\y  his  executors,  adminis- 
trators, or  assigns,  so  causing  the  said  power  to  be  exercised, 
shall  be  answerable  as  for  a  breach  of  trust  in  equity,  and  also 
in  damages  as  for  a  breach  of  contract  at  law  (136).    And,  Admission  by 

^  ^        ,         ^  ^     mortgagor  that 

lastly,  for  enabling  the  said   [fnortgagee]^  his  executors,  ad-  he  holds  lands 

ministrators,  and  assigns,  to  pursue  the  remedy  by  distress,  Jj^^  *"<f  morN* 

in  regard  to  the  said  messuages  and  closes  now  in  the  occupa^  gagee  at  a  fixed 

lion  of  the  said  \mortgagor]y  he  the  said  [mortgagor]  hereby  ""^ 
admits  himself  to  be  tenant  thereof  (137)  &om  year  to  year 


(ld6)  The  mortgagee  is  not  uDfrequently  made  to  wtmant  that  the  Covenant 
power  of  sale  shall  not  be  exercised  without  previous  notice,  &c.;  but  a  ^^""^  *"   . 
covenant  is  objectionable,  inasmuch  as,  after  a  transfer  of  the  mortgage,  it  ^f  ^{^^  ^^^^  ^^ 
csntinues  to  chai^  the  mortgagee  and  his  assets,  while  it  does  not  chaige  sale, 
the  transferee  and  his  assets. 

(137)  Where  the  mortgagor  is  himself  the  occupier,  he  should  become  Power  to  inort* 
tfluuft  to  the  mortgagee  at  a  fixed  rent,  otherwise  the  mortgagee  cannot  ^^  ^  ^^ 
distnun.  The  rent  should  be  equal  to  the  annual  value,  and  not  merely  to 
the  interest  of  the  debt«  Sometimes  a  power  is  given  to  the  mortgagee  to 
distnin,  if  the  interest  be  in  arrear;  but  there  is  an  apparent  incongruity 
In  making  the  mortgagor,  who  departs  with  the  legal  estate,  grant  a  power 
of  distnss  to  the  miortgsgee,  who  acquires  that  estate.    As  to  the  right  of 

l2 
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to  the  said   [mortgagee],  his  executors^  administrators,  and 

assigns,  at  the  yearly  rent  of  £ ,  payable  half-yearly,  on 

the  day  of  and  the day  of (138).     In 

WITNESS  &c. 


a  mortgagee  to  treat  the  mortgagor,  and  all  who  claim  under  him,  as 
trespassers,  so  that  the  mortgagor's  lessee  cannot  become  the  tenant  of  the 
mortgagee,  see  Evans  ▼.  Elliotty  9  Adol.  &  Ell.  842. 
Suggestions  by  (138)  The  writer  has  great  pleasure  in  adding  to  his  own  suggestions 
Mr.  R.  C.  Wal-  respecting  the  form  of  a  mortgage  in  fee,  (ante,  n.  (127),  and  n.  (131)), 
wovc?forin™f  *^®  following  remarks,  with  which  he  bias  been  favoured  by  Mr.  Robert 
mortgage  in  Clayton  Walters,  who  has  devoted  considerable  attention  to  ibis  important 
fee,  with  power    subject:— 

^       ^  ''In  considering  the  proper  form  of  a  mortgage  deed,  three  points  seem 

important:—!.  That  the  security  should  devolve,  together  with  the  debt, 
to  the  personal  representatives  of  the  mortgagee.  2.  That  the  security 
should  be  easily  convertible  or  made  available,  in  case  the  mortgagor  should 
make  default  in  payment.  3.  That  the  form  should  be  as  simple  and  in- 
expensive as  may  be. 

''  To  satisfy  the  first  two  requisitions,  the  personal  representatives  of  the 
mortgagee  should  have  absolute  power  to  sell  the  whole  estate  of  the  mort- 
gagor in  the  mortgaged  premises,  free  from  any  equity  of  redemption.  It 
is  obvious  that  the  present  system  does  not  accomplish  this.  For  instance, 
suppose  a  mortgage  in  fee  for  £250,  with  a  power  of  sale  given  to  the 
mortgagee,  his  heirs  or  assigns,  the  mortgagee  dies  intestate,  or  with  an 
informal  will,  leaving  an  infant  or  a  lunatic  heir.  If  it  be  ift-ished  to 
transfer  the  mortgaged  premises,  an  order  must  be  obtfdned  from  the  Court 
of  Chancery,  at  an  expense  which  can  scarcely  be  less  than  £90  and  may 
exceed  £50.  This  is  a  heavy  burden  upon  a  small  estate;  and  such  cases 
occur  more  frequently  in  small  transactions  than  in  larger  ones,  where  the 
property  is  probably  vested  in  a  mortgagee  who  makes  a  sufficient  will. 
Again,  though  the  legal  estate  may  be  conveyed  through  the  medium  of 
an  order  of  the  Court  of  Chancery,  the  power  of  sale  cannot  be  exercised, 
and  thus  the  estate  of  the  mortgagee  may  be  greatly  inconvenienced. 

^  To  obviate  the  existing  inconveniences,  I  propose  that  the  mortgaged 
premises  should  be  conveyed — '  To  such  uses  and  upon  and  for  such  trusts, 
intents,  and  purposes  as  the  said  {mortg<igee]^  or  lus  executors  or  adminis- 
trators, within  the  space  of  twenty-one  years  next  after  his  decease,  shall 
by  any  deed  or  deeds  appoint ;  and  in  defiiult  of  su<2h  appointment,  to  the 
nse  of  the  said  {mortgagee]^  his  heirs  and  assigns,  subject  nevertheless  to 
the  proviso  for  redemption  hereinafter  contained.' 

''  In  case  it  is  necessary  that  the  security  should  be  transferred,  the 
mortgagee  may  appoint,  and  if  the  mortgagor  join,  he  may  confirm  the 
premises — '  To  such  uses  and  upon  and  for  such  trusts,  intents,  and  pur-, 
poses  as  the  said  [new  mortgagee],  or  his  executors  or  administrators, 
within  the  space  of  twenty-one  years  next  after  his  decease,  shall  by  any 
deed  or  deeds  appoint;  and  in  defiEtult  of  such  appointment,  To  the  use  of 


PART  III.]  MORTGAGES.  149 


No.  27. 

< 

Transfer  of  a  Mobtgagi:  in  Fee  with  Power  of 
Sale,  to  a  new  Lender,  with  a  farther  Charge. 
[New  Form,  founded  on  No.  26] . 

This  indenture,  made  the  day  of ,  in  the 

year  of  our  Lord ,  Between  {mortgagee'],  of  &c.,  of  the  Ptrtief. 

first  part;  [mortgagor'],  of  &c.,  of  the  second  part;  [trani- 
feree],  of  &c.,  of  the  third  part;  and  [truateea  for  transferee], 
of  &c.^  of  the  fourth  part.    Whereas,  by  an  indenture  (189)   Recitali 

dated  the day  of ,  in  the  year ,  and  made  be-  "-**^  mortgage; 

tweeen  the  said  \nwrtgagor],  of  the  first  part;  the  said  [mort^ 
gagee],  of  the  second  part ;  and  [trustees  for  mortgagee],  of  the 

third  part ;  in  consideration  of  the  sum  of  £ ,  paid  by  the 

said  [mortgagee]  to  the  said  [mortgagor],  All  [parcels],  with 
their  appurtenances,  were  limited  by  the  said  [mortgagor],  To 
the  use  of  the  said  [mortgagee],  his  executors,  administi^tors, 
and  assigns,  for  the  term  oi  500  years,  to  be  computed  from 
the  date  thereof,  without  impeachment  of  waste,  And,  subject 
to  the  said  term.  To  the  use  of  the  said  [trustees  for  mortgagee);, 
their  heirs  and  assigns.  In  trust  for  the  said  [mortgagee],  his 
heirs  and  assigns ;  subject  to  a  declaration  that  the  use  there- 
inbefore limited  to  the  said  [vnortgagee],  his  executors,  adminis* 
trators,  and  assigns,  and  the  use  thereinbefore  limited  to  the 
said  [trustees  for  mortgagee],  their  heirs  and  assigns^  should  be 

the  said  [new  mortgagee^  his  heirs  and  assigns,  subject  nevertheless  to 
such  right  and  equity  of  redemption  as  the  said  premises  are  sabjeet  to.* 

^  The  power  of  sale  should  be  given  '  to  the  person  w  persons  who  shall 
for  the  time  being  be  competent  to  appoint  or  eoAxey  the  said  hereby 
mortgaged  premises.'  I  assume  that  the  exercise  of  sqch  a  power  need 
not  be  confined  to  twenty-one  years  afler  the  decease  of  the  donee ;  for  it 
is  not  a  power  in  the  technical  sense.  It  is  not  to  revoke  uses  or  to  limit 
uses,  but  merely  to  discharge  the  land  from  the  mortgagor's  equity  to  . 
redeem :  and  in  a  court  of  equity  it  tends  to  no  perpetuity,  foi  there  it 
may  at  any  time  be  put  an  end  to  by  the  owner  of  the  equity  whieh 
it  controls." 

(139)  If  the  mortgage  be  by  lease  and  release,  vary  the  recital  accord<« 
in^. 
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deemed  in  equity  to  be  so  limited  by  way  of  mortgage  only^  for 
securing  to  the  said  [morfffaffee],  his  executors^  administrators^ 

and  assigns^  the  payment  of  the  sum  of  £ ,  on  the day 

of ,  in  the  year ,  mid  of  interest  for  the  same  after 

the  rate  of  £5  per  cent,  per  annum^  half-yearly^  on  the 

day  of and  the day  of ,  without  deduction; 

And  by  the  said  indenture^  as  a  further  and  concurrent  security 

for  the  payment  of  the  said  sum  of  £ and  interest^  power 

was  given  to  the  said  [trustees  for  mortgagee'],  and  the  survivor 
of  them^  his  executors  and  administrators^  after  the  expiration 

of  six  calendar  months  from  the  said day  of ,  in  the 

year ,  at  the  request  in  writing  of  the  said  \pwrtgagee]^ 

his  executors^  administrators,  or  assigns,  to  sell  the  said  here- 
ditaments, and  power  was  also  given  to  the  said  [mortgagee'], 
his  executors,  administrators,  and  assigns,  to  appoint  the  use  of 
the  hereditaments  so  sold  in  such  manner  as  should  be  re> 
quisite  or  expedient  for  completing  the  sale ;  And  by  the  said 
indenture  a  power  was  also  given  to  the  said  [mortgagee],  his 
executors,  administrators,  and  assigns,  enabling  him  and  them, 
when  and  so  often  as  he  or  they  should  think  fit,  by  deed 
attested  by  one  or  more  than  one  witness,  to  appoint  any 
person  or  persons  to  be  a  trustee  or  trustees  for  the  purposes 
of  the  trusts  and  powers  thereinbefore  vested  in  the  said 
trustees,  in  the  place  of  the  trustee  or  trustees,  or  of  any 
trustee,  for  the  time  being,  (which  trustee  or  trustees  should, 
by  the  effect  of  such  appointment,  be  discharged),  with  a  de- 
daration,  that,  on  every  such  appointment  and  as  a  legal  con- 
sequence thereof,  the  use  of  the  fee-simple,  thereinbef<n*e  limited 
to  the  said  [trustees],  their  heirs  and  assigns,  should  shift  to 
— tluit  princi-  and  be  executed  in  the  trustees  so  appointed ;  And  whereas 
PaI  money  re-    ^.j^^  ^^  ^jjj^  ^f  £ remains  secured  to  the  said  [mortga- 

mains  due»  but  t,,  •^•i.i  -^  LJf 

thftt  interest  it  ^eejy  by  the  said  recited  indenture,  but  the  interest  therectf 

P**^  "P*  has  been  paid  up  to  the  day  of  the  date  of  these  presents ;  And 

iTnder  has  WHEREAS  the  Said  [transferee]  has  agreed  to  pay  the  said  sum 

agreed  toad-  ^f  £ ^  ^j^g  gj^j^   [mortgagee],  on  having  the  mortgage 

security  made  by  the  said  recited  indenture  transferred  in 
TssTATuw.       manner  hereinafter  expressed.      Now  therefore  this   in- 
denture WITNESSETH,  that,  iu  consideration  of  the  sum  of 

£ paid  by  the  said  [transferee]  to  the  said  [mortgagee], 

on  the  execution  of  these  presents.  The  said  [mortgagee]  Doth 
The  mortgagee  assign  and  transfer  unto  the  said  [transferee],  All  the  said 

tranifen  the 
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sum  of  £ secured  by  the  said  recited  indenture^  and  tbe  debt  and  inter- 
interest  henceforth  to  accrue  due  thereon^  with  the  full  benefit  •'^'  "^  ^^ 
of  the  said  recited  security  and  of  all  other  securities  for  the 
said  sum  and  interest ;  Also  the  said  messuages^  lands^  tene-  mortgaged  pre- 
ments^  and  hereditaments  so  aj^inted  by  the  said  recited  ™^'* 
indenture  as  aforesaid^  with  their  appurtenances ;  And  all  the 
estate^  rights  title^  and  interest  of  the  said  [rnortgagee],  in  or  to 
the  respective  premises  hereby  assigned :   To   hold  the  re-  habendum, 
spective  premises  hereby  assigned  unto  the  said  \traiMferee\f  -—as  to  the  debt 
his  executors,  administrators,  and  assigns,  as  to  the  said  sum  of  abMiutely!^ 

£ and  interest,  absolutely  and  beneficially,  and  as  to  the  —as  to  the 

said  messuages,  lands,  tenements,  and  hereditaments,  with  their  m°,"^'for**thr' 
appurtenances,  for  the  unexpired  residue  of  the  said  term  of  Tesidueofthe 
600  years,  subject  to  the  right  or  equity  of  redemption  sub-  to'redemption. 
sisting  by  virtue  of  the  said  recited  indenture.    And  the  said  Covenant  by 
\mortgagee\y  for  himself,  his  heirs,  executors,  and  administra*  IgtinsuSjum. 
tors,  hereby  covenants  with  the  said  \tramferee],  his  executors,  brancea. 
administrators,  and  assigns,  that  the  said  \mortg€igee]  has  not 
done  or  permitted  any  act,  matter,  or  thing  whereby  the  respec* 
tive  premises  hereinbefore  assigned,  or  any  part  thereof,  are,  is, 
or  may  be  aliened,  incumbered,  or  prejudicially  affected.    And  Appointmeat 
the  said  [fran*f%ree],  in  exercise  of  the  aforesaid  power  given  by"the  t«ii8^** 
to  the  assigns  (140)  of  the  said  {mortgagee]  by  the  said  re-  ^^^^*  ^J^^^^  ^ 
cited  indenture.  Doth  appoint  the  said  [trustees  for  transferee]  mortage. 
to  be  trustees  for  the  purposes  of  the  trusts  and  powers  by  the 
said  recited  indenture  vested  in  the  said   [trustees  for  mort* 
gagee],  in  the  place  of  the  last-named  trustees.    And  the  said  Covenant  by 
[mortgagor]  hereby  declares,  and  also  for  himself,  his  heirs,  IhatThTpoS^ra 
executors,  and  administrators,  hereby  covenants  with  the  said  fnd  covenants 
[transferee],  his  executors,  administrators,  and  assigns,  and  also  shall  be  avail- 
separately  with  the  said  [trustees  for  tranrferee],  their  heirs  J^ngferee^nd 
and  assigns,  that  the  powers  and  covenants  contained  in  the  his  trustees. 
said  recited  indenture,  shall  henceforth  confer  upon  the  said 
[mortgagee],  his  executors,  administrators,  and  assigns,  and  the 
said  [trustees  for  transferee],  their  heirs  and  assigns,  the  same 
authorities,  rights,  and  remedies  at  law  and  in  equity^  as  if  the 
said  [tranrferee]  and  the  said  [trustees  for  transferee]  respect- 
ively had  been  the  original  donees  and  covenantees.    And  the  Approval  and 
said  [mortgagor]  hereby  approves  of  and  confirms  the  assign-  Zot^lotli'^ 
ment  and  appointment  hereinbefore  contained.    Anb   this  the  transfer  and 

appointment, 

M  ■  ■!  — »—  I  ■■■  .— 1^.       ..11  I    .1        I  I  I  I— ^a— ■^■M »—  I  i 

(140)  Ante,  144. 
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Further         INDENTURE   FURTHER  WITNESSETH,  that,  in  Consideration  of 

Testatum.       j.^^  g^j^  ^f  £ p^j^  ]^y  ^]jg  ggj^  [transferee]  to  the  said 

ur  erchaige.  ["nj^/'^flj^^]  ^  on  the  cxecutioh  of  these  presents.  The  said 
[mortffOffor]  hereby  declaries,  and  also  for  himself,  his  heirs, 
executors,  and  administrators,  hereby  covenants  with  the  said 
[tranrferee]y  his  executors,  administrators,  and  assigns,  that  the 
said  recited  indenture,  and  all  the  provisions  and  covenants 
therein  contained,  shall  henceforth  stand  as  a  security  for,  and 
extend  to  cover  the  principal  sum  of  £ ,  being  the  ag- 
gregate amount  of  the  said  sum  of  £ y  expressed  to  be 

secured  by  the  same  indenture,  and  the  said  sum  of  £  ■  ,  ad- 
vanced on  the  execution  of  these  presents,  and  the  interest  of  the 

said  sum  of  £ [the  aggregate  amount] ,  so  as  to  entitle  the  said 

[mortgagee]  and  [mortgagor]  respectively,  and  their  respective 
heirs,  executors,  administrators,  and  assigns,  in  respect  of  the 

whole  of  the  said  sum  of  £ [the  aggregate  amount],  con- 

sidered  as  an  entire  debt,  and  the  interest  thereof,  to  the 
same  rights  and  remedies,  legal  and  equitable.  In  witness 
&c.  (141). 

Form  of  further       (141)  A  further  charge  commonly  assumes  the  shape  of  a  covenant  to 
charge.  pay  at  a  given  time,  and  declares  also  that  the  lands  shall  not  be  redeem- 

able until  satisfaction,  as  well  of  the  original  debt  as  of  the  further  ad- 
vance, without  adverting  to  the  plight  of  the  original  security,  as  afiected 
by  the  circumstance  of  the  day  of  payment  therein  appointed  being  past 
or  not.  It  is  conceived,  however,  that  the  further  charge  should  aa- 
similate  the  security  for  the  new  advance  to  the  security  for  the  original 
debt,  and  be  adapted  to  place  the  parties  in  the  same  relative  condition 
as  to  both. 
Right  of  a  The  student  will  collect,  from  the  nature  of  the  precedents  in  the  text, 

mertgagee  to       ^q^  hom  the  discussions  in  the  notes,  that  the  simple  mortgage  by  demise, 
^     °      ^       once  almost  universal,  has  been  generally  superseded  by  the  mortgage  in 

fee,  with  power  of  sale.  Such  a  power,  it  must  be  confessed,  may  be  very 
vexatiously  and  oppressively  employed.  But  so  may  the  ordinary  and  long 
acknowledged  right  of  a  mortgagee  to  deny  all  access  to  the  deeds,  till  the 
money  is  actually  in  his  hands.  In  the  recent  case  of  Brown  v.  Lockari 
(3  Jur.  167),  the  Vice-Chancellor  recognises  this  '^right  of  the  mortgagee 
to  keep  his  deeds  to  himself — ^known  to  nobody  but  himself — ^till  that  lucky 
moment  does  arrive,  if  ever,  that  the  mortgagor  appears  with  the  principal 
and  interest  in  his  hand,"  adding,  *'  and  then  he  would  not  be  bound  to  part 
with  the  deeds  before  he  received  his  money — at  least  it  must  be  a  simul- 
taneous transaction."  It  follows  of  course  that  the  solicitor  of  a  mortgagee 
who  produces  or  furnishes  an  abstract  of  the  deeds,  without,  not  only  ob- 
taining his  direct  permission,  but  explaining  to  him  the  nature  and  reaaon 
•f  the  right  to  ¥rithhold  all  information,  incurs  some  responsibility. 
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No.  28. 
CONYETANCB^    BY   APPOINTMENT^    191    ExeCUtion    of  a 

Power  of  Sale  in  a  Mortgage.    [New  Form^  founded 
on  No.  26]. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord y  Between  [transfereel,  ^^  &^«>  o^  ^^  Partiei. 


The  subject  of  mortgages  .cannot  be  dismissed  without  an  observation  Practice  of 
upon  the  practice — ^the  established  practice,  indeed,  with  some  provincial  taking  interest 
officer— of  requiring  the  borrower  to  pay  interest  from  the  time  when  the  P®"^"^"*® 
money  is  engaged  and  ready  to  be  advanced,  or,  in  other  words,  from  a  the  ban. 
period  antecedent  to  the  actual  advance.  The  object  is  to  protect  the 
lender,  who  has  engaged  his  money,  from  loss  of  interest  in  consequence  of 
its  remaining  idle  during  the  investigation  of  the  title  and  the  preparation 
of  the  securities.  Sometimes,  the  money  is  placed  to  the  joint  account  of 
the  lender  and  borrower  at  a  banking-house,  or  invested  in  Exchequer 
bills,  which  are  deposited  in  their  joint  names ;  sometimes  it  remains  in 
the  order  and  dispoation  of  the  lender.  In  either  way,  the  real  character 
of  the  transaction  is  this,  that,  in  consideration  of  a  loan,  the  borrower 
engages  to  pay,  besides  the  stipulated  interest,  an  indemnification  against 
a  collateral  inconvenience  or  loss.  If  the  two  payments,  added  together^ 
Mdrff  exceed  £5  per  cent,  from  the  period  of  advance,  the  contract  is 
illegal.  (See  Doe  y.  Choehy  3  Bam.  &  A.  660:  Fereda^  v.  WigJOwidt^  1 
RusB.  &  M.  60 :  ChiUingworth  v.  ChilHngwarthy  8  Sim.  404).  Interest  can  be 
lawfully  taken  only  for  the  use  of  money.  The  joint  investment  does  not 
appear  to  lessen  the  objection.  It  matters  not  that  the  lender  is  deprived, 
partially  or  even  wholly,  of  the  use  of  the  money,  if  the  borrower  does  not 
obtain  the  control  over  it.  Till  the  money  is  placed  at  the  absolute  dis- 
posal of  the  borrower  there  is  no  real  loan.  If  the  lender,  retaining  the 
money,  suffer  it  to  remain  idle,  it  must  be  imputed  to  his  folly  or  his  cau- 
tion ;  either  he  wiU  not  be  at  the  trouble,  or  he  will  not  incur  the  risk  or 
the  expense,  of  a  temporary  investment.  Weeks,  months,  even  years,  may 
elapse  before  the  title  can  be  cleared  and  the  securities  completed ;  if  the 
principle  be  admitted,  no  definite  limit  can  be  fixed,  while  the  stimulus  to 
despatch  is  weakened  by  the  stipulation  for  interest.  But  the  illegality  of 
the  practice  is  too  clear  for  argument.  The  same  observations  apply  to 
the  investment  or  retention  of  part  of  the  money  to  be  paid  over  when 
some  particular  defect  shall  be  removed,  or  (and  this  is  not  infrequent  in 
building  transactions)  to  be  doled  out  as  some  building  or  improvement  on 
the  estate  advances,  taking  interest  in  the  meantime  from  the  intended  bor- 
rower for  the  sum  so  invested  or  retained,  or,  in  other  words,  present  in- 
fer the  fatoxe  loan. 
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Regit  Alt 
—of  mortgage; 


first  part ;  [trustees  for  tranrferee'],  of  &c.,  of  the  second  part; 
[mortgagor'],  of  &c.,  of  the  third  part;  [purchaser'],  of  &;c.,  of 
the  fourth  part ;  and  [trustee  for  purchaser],  of  &c.,  of  the  fifth 

part.    Whereas,  by  an  indenture  (142),  bearing  date  the 

day  of ,  in  the  year ,  and  made  between  the  said 

[fnortffopor],  of  the  first  part ;  [mortgagee],  id  the  second  part; 
and  [trustees  for  mortgagee]  of  the  third  part ;  in  consideration 

of  the  sum  of  £ ,  paid  by  the  said  [mortgagee]  to  the  said 

[mortgagor],  All  [parcels],  with  their  appurtenances,  were  li- 
mited by  the  said  [mortgagor]  to  the  use  of  the  said  [mort^^ 


Recent  altera- 
tions of  the 
usury  laws. 


But  here  the  practitioner's  attention  may  be  usefully  called  to  an  im- 
portant alteration  in  the  usury  laws,  as  regards  loans  on  the  security  of  per- 
sonal estate,  by  the  recent  act  of  2  &  3  Vict.  c.  37,  which  enacts,  that  **  No 
bill  of  exchange  or  promissory  note  made  payable  at  or  withm  twelve 
months  after  the  date  thereof,  or  not  having  more  than  twelve  months  to 
run,  nor  any  contract  for  the  loan  or  forbearance  of  money  above  £10, 
shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  pay  or  receive  or  allow  interest  in  discounting,  negotiating, 
or  transferring  any  sudi  bill  of  exchange  or  promissory  note,  be  void,  nor 
shall  the  liability  of  any  party  to  any  such  bill  of  exchange  or  promissory 
note,  nor  the  liability  of  any  person  borrowing  any  sum  of  money  as  afore- 
said, be  affected  by  reason  of  any  statute  or  law  in  force  for  the  prevention 
of  usury ;  nor  shidl  any  person  or  persons  or  body  corporate,  drawing,  ac- 
cepting, indorsing,  or  signing  any  such  bill  or  note,  or  lending  or  advanc- 
ing or  forbearing  any  money  as  aforesaid,  or  taking  more  than  the  present 
rate  of  legal  interest,  in  Great  Britain  and  Ireland,  respectively,  for  the 
loan  or  forbearance  of  money  as  aforesaid,  be  subject  to  any  penalties  under 
any  statute  or  law  relating  to  usuiy,  or  any  other  penalty  or  forfeiture ; 
anything  in  any  law  or  statute  relating  to  usury,  or  any  other  law  what- 
soever in  force  in  any  part  of  the  United  Kingdom,  to  the  contrary  notwith- 
standing ;  Provided  always,  that  nothing  herein  contained  shall  extend  to  the 
loan  or  forbearance  of  any  money  upon  security  of  any  lands,  tenements,  or 
tuu%f  Ca^  hereditaments,  or  any  estate  or  interest  therein,^  This  is  to  continue  in 
force  until  1st  January,  1842,  but  unless  it  shall  be  found  to  operate  in- 
juriously, it  will  probably  be  made  permanent ;  and  then,  by  legalising 
loans  at  any  rate  of  interest  on  the  security  of  personal  property,  it  will 
occasion  many  transactions,  which  have  hitherto  appeared  under  the  dis- 
guise of  life  annuities,  to  assume  their  true  character  of  loans  at  a  rate  of 
interest  exceeding  £5  per  cent. 

For  much  valuable  practical  information  on  the  various  modes  of 
framing  mortgage  securities,  and  on  the  relative  rights  of  mortgagor  and 
mortgagee,  the  student  is  referred  to  the  preliminary  dissertation  and  notes 
to  the  title  '*  Mortgage"  in  Mr.  Jarman's  elaborate  work  on  Conveyaneing* 
(See  YoL  5  of  8zd  ed.  by  Sweat). 

(142)  Ante,  n.  (138). 
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$agee],  his  executors^  adminiairators^  and  assigns^  for  the  term 
of  500  yeara^  to  be  computed  from  the  date  thereof,  without 
impeachment  of  waste ;  And,  subject  to  the  said  tenn,  to  the 
use  of  the  said  [trustees  for  nwrtgageel,  their  heirs  and  assigns, 
in  trust  for  the  said  \fnortgagee\  his  heirs  and  assigns,  subject 
to  a  declaration  that  the  use  thereinbefore  limited  to  the  said 
[mortgagee]  y  his  executors,  administrators,  and  assigns,  and  the 
use  thereinbefore  limited  to  the  said  [pvstees  for  morigagee'], 
their  hdrs  and  assigns,  should  be  deemed  in  equity  to  be  so 
liinited  by  way  of  mortgage  only  for  securing  to  the  said 
[mortgage']  f  ^  executors,  administrators,   and  assigns,  the 

payment  of  the  sum  of  £ ,  on  the day  of ,  in  the 

year  ,  and  of  interest  for  the  same  after  the  rate  of  £& 

per  cent,  per  annum,  half-yearly,  on  the day  of and 

the  day  of ,  without  deduction;   And  by  the  said 

indenture,  as  a  further  and  concurrent  security  for  the  said 

sum  of  £ and  interest,  power  was  given  to  the  said  [trus^ 

tees  for  mortgagee'],  and  the  survivor  of  them,  his  executors 
and  administrators,  at  any  time  after  the  expiration  of  six 

calendar  months  from  the  said day  of ,  in  the  year 

,  at  the  request  in  writing  of  the  said  [mortgagee']j  his 
executors,  administraton,  or  assigns,  and  notwithstanding  the 
dissent  of  the  said  [mortgagor],  his  heirs  or  assigns,  to  sell  the 
said  hereditaments,  together  or  in  parcels,  by  public  auction  or 
private  contract,  subject  to  such  conditions  as  to  the  title  and 
the  evidence  of  title,  and  the  mode  and  time  of  payment  of  the 
purchase-money,  and  other  matters  relating  to  the  sale,  as  the 
said  [trustees],  or  the  survivor  of  them,  his  executors  or  ad- 
ministrators, should  in  their  or  his  discretion  think  expedient; 
and  power  was  also  given  to  the  [mortgagee],  his  executors,  ad- 
ministrators, and  assigns,  thereupon,  by  deed  attested  by  one 
or  more  than  one  witness,  to  appoint  the  use  of  the  heredita- 
ments BO  sold,  (discharged  from  the  limitations  thereinbefore 
contained,  and  from  all  right  and  equity  of  redemption,  under 
the  redting  indenture),  in  such  manner  as  should  be  requisite 
or  expedient  for  completing  the  sale;  And  the  said  [mortgagor] 
thereby  declared  that  the  receipts  of  the  said  [trustees],  or  the 
survivor  of  them,  his  executors  or  administrators,  for  the 
money  to  arise  as  aforesaid,  should  exempt  the  person  or  per- 
sona paying  the  same  from  all  liability  in  respect  of  the  appli- 
cation thereof;  And  wrbrsas,  by  an  indenture,  bearing  date  — oftmifferof 

mortgage* 
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•action. 


TStTATUM. 


Tnnsftree  of 
mortgage  ap- 
points, 


the day  of ,  in  the  year ,  and  made  between  the 

said  [mortgaffee],  of  the  first  part;  the  said  [martffogor],  of  the 
seciond  part;  the  said  [transferee] ^  of  the  third  part;  and  the 
said  [trustees  for  transferee^  of  the  fourth  part;  the  said  sum 
of  £ ,  secured  by  the  said  recited  indenture,  and  the  in- 
terest thenceforth  to  accrue  thereon,  with  the  full  benefit  of 
the  said  recited  security,  and  of  all  other  securities  for  the 
same  sum  and  interest;  also  the  said  messuages,  lands,  tene- 
mentis,  and  hereditaments,  so  appointed  by  the  said  recited  in- 
denture as  aforesaid,  with  their  appurtenances,  were  assigned 
by  the  said  [mortgagee"]  unto  the  said  [transferee],  his  execu- 
tors, administrators,  and  assigns,  as  to  the  said  sum  of  £ 

and  interest,  absolutely  and  beneficially;  and  as  to  the  said 
messuages^  lands,  tenements,  and  hereditaments,  with  their  ap- 
purtenances, for  the  then  unexpired  residue  of  the  said  term 
of  500  years,  subject  to  the  right  or  equity  of  redemption  sub- 
sisting by  yirtue  of  the  said  recited  indenture;  And  by  the  in- 
denture now  in  recital,  the  said  [transferee],  in  exercise  of  the 
aforesaid  power  given  to  the  assigns  (143)  of  the  said  [tnort^ 
gagee]  by  the  said  recited  indenture,  appointed  the  said  [trus* 
tees  for  transferee]  to  be  trustees  for  the  purposes  of  the  trusts 
and  powers  by  the  said  recited  indenture  vested  in  the  said 
[trustees  for  mortgagee],  in  the  place  of  the  last-named  trus- 
tees; And  the  said  [mortgagor]  thereby  approved  of  and  con- 
firmed the  assignment  and  appointment  thereinbefore  con- 
tained; And  whereas  the  said  [trustees  for  transferee],  at  the 
request,  in  writing,  of  the  said  [transferee],  caused  the  said 
messuages,  lands,  tenements,  and  hereditaments,  to  be  put  up 

to  sale  by  public  auction,  at ,  on  the day  of 

last,  in  one  lot;  at  which  sale  the  said  [purchaser]  became  the 

purchaser  of  the  said  hereditaments  at  the  price  of  £ • 

Now  THIS  INDENTURE  WITNESSETH,  that,  iu  Consideration  of 

the  sum  of  £ ,  the  purchase-money  aforesaid,  paid  by  the 

said  [pwrchaser]  to  the  said  [trustees  for  transferee],  on  the 
execution'  of  these  presents.  The  said  [transferee],  in  order  to 
complete  the  aforesaid  sale  by  the  said  [trustees  for  transferee], 
and  in  exercise  of  the  aforesaid  power  for  that  purpose  con- 
tained in  the  said  recited  indenture  of  the day  of , 

Doth  appoint  That  all  the  said  messuages,  lands,  tenements!, 


(143)  Ante,  144. 


PART  II I.]  MORTGAGES.  157 

and  hereditaments,  comprised  in  the  same  indenture^  with  their 
appurtenances^  shall  henceforth  be  discharged  from  the  uses  by 
the  same  indenture  limited  thereof^  and  stand  limited  To  such  To  uses  to  pre- 
uses  as  the  said  [purchaser]  shall  by  any  deed  or  deeds  ap-  uvour^ottht 
point ;  And  in  default  of  such  appointment^  To  the  use  of  the  p«w**»er. 
said  [purchaser']  and  his  assigns  for  his  life^  without  impeach- 
ment of  waste ;  and  on  the  determination  of  his  estate  in  lus 
lifetime.  To  the  use  of  the  said  [trustee  Jbr  purchaser],  his 
executors  and  administrators,  during  the  life  of,  and  in  trust 
for,  the  said  [purchaser] ;  and  on  the  determination  of  the 
lastly  limited  estate.  To  the  use  of  the  said  [purchaser],  his 
heirs  and  assigns  for  ever;  and  the  said  [purchaser]  hereby 
declares  that  lus  widow,  if  any,  shall  not  be  entitled  to  dower 
out  of  the  said  messuages,  lands,  tenements,  and  hereditaments 
hereinbefore  appointed.  And  the  said  [transferee],  for  himself,  CoTenant  by 
his  heirs,  executors,  and  administrators,  hereby  covenants  with  Sndnat'incnin- 
thesaid  [purchaser],  his  appointees,  heirs,  and  assigns.  That  brancM. 
he  the  said  [transferee],  has  not  done  or  permitted  any  act, 
matter,  or  thing  whereby  the  said  hereditaments  and  premises 
hereinbefore  appointed,  or  any  part  thereof,  are,  is,  or  may  be 
aliened,  incumbered,  or  prejudicially  affected.  And  the  said  Qnalified  core 
[mortgagor],  for  himself,  his  heirs,  executors,  and  administra-  ^orforldde! 
tors,  hereby  covenants  with  the  said  [pttrchaser],  his  ap* 
pointeesi  heirs,  and  assigns,  That,  notwithstanding  any  act, 
matter,  or  thing  done  or  permitted  by  the  said  [mortgt^or], 
or  any  person  or  persons  lawfully  claiming  through  or  under 
him,  to  the  contrary,  the  said  [transferee]  is  well  entitled  by 
these  presents  to  appoint  the  said  hereditaments  and  premises 
to  the  uses  and  in  manner  aforesaid;  And  also,  that  at  all 
times  hereafter  the  said  hereditaments  and  premises  may  be 
quietly  enjoyed,  and  that  the  rents  and  profits  thereof  may  be 
taken  accordingly,  without  any  eviction  or  denial  whatsoever 
by  the  said  [mortgt^or]  or  any  person  or  persons  lawfiilly 
elaiming  through  or  under  him;  Free  from,  or  by  the  said 
[mortgagor],  his  heus,  executors,  or  administrators,  kept  in- 
demnified against  all  former  and  other  estates,  rights,  tides, 
and  incumbrances  created  or  occasioned  by  the  said  [mortga- 
gcr],  or  any  person  or  persons  claiming  as  aforesaid;  And, 
lastly,  that  the  said  [mortgagor],  and  every  person  claiming  as 
aforesaid,  will,  at  the  request  and  costs  of  the  said  [purchaser'], 
his  appointees,. heirs,  or  assigns,  make  and  execute  such  actd. 
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deeds,  and  assurances,  by  appointment  or  otherwise,  for  better 
assuring  the  said  hereditaments  and  premises  to  the  uses  sad 
in  manner  aforesaid^  or  otherwise,  as  the  penon  or  penons 
making  such  request  diaU  reasonably  require  and  diall  tender 
to  be  done  or  executed* 


No.  29. 


Parties. 


Rbcitali 


RxcoNVBYANCE  bff  AproiKTMEKT,  OH  ReiemptioH  of 

a  Mortgage  in  Fee^     [A  New  Form,  founded  on 
No.  26]. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [tranrferee  of  mortgagee],  of 

&c,  of  the  first  part;  [mortgagor']  of  &c.,  of  the  second  pert; 
and    [tntHee  for   mortgagor],    of   &c.,    of   the   third    part. 

Whereas,  by  an  indenture  bearing  date  the day  of , 

—of  mortgage;   ^^^  ^jj^  j^g^ ^  ^^^  made  between  the  said  [mortgagor],  oiS 

the  first  part;    [mortgagee],  of  the  second  part;  and  [tru9teei 
for  mortgagee],  of  the  third  part;  in  consideration  of  the  sum 

of  £ paid  by  the  said  [mortgagee],  to  the  said  [mortga^ 

gor].  All  [parcels],  with  their  appurtenances,  were  limited  by 
the  said  [mortgagor]  To  the  use  of  the  said  [mortgagee],  his 
executors,  administrators,  and  assigns,  fcnr  the  term  of  500 
years,  to  be  ccmiputed  finom  the  date  thereof,  without  impeach- 
ment of  waste.  And  subject  to  the  said  term.  To  the  use  of 
the  said  [trustees  for  mortgagee],  their  heirs  and  assigns.  In 
trust  for  the  said  [mortgagee],  his  heirs  and  assigns.  Subject 
to  R  declanttion  that  the  use  thereinbefore  limited  to  the  said 
[mortgagee],  his  executors,  administrators,  and  assigns,  and 
the  use  thereinbefore  limited  to  the  said  [tmstees  for  mort^ 
gagee],  their  heirs  and  assigns,  should  be  deemed  in  equity  to 
be  so  limited  by  way  of  mortgage  only  for  securing  to  the  said 
[mortgagee],  his  executors,  administrators,  and  assignsy  the 

payment  of  the  sum  of  £ ,  on  the     "     day  of ,  in  the 

year ,  and  of  interest  for  the  same  after  the  rate  of  £6 

per  cent,  per  annum,  half-yearly,  on  the  — ^  day  of     ■     , 
and  the day  of ,  without  deduction;  And  by  the  now 
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Inciting  indentnre^  m  order  to  fiKnlitate  the  re-oonif^yaiioe 
of  the  said  hereditaments  on  or  after  tibe  redemption  thece« 
of,  the  said  [mortgojfor]  empowered  the  said  [mortgoffee],  his 
ezecntors,  administrators,  and  assigns,  on  or  after  sndi  re- 
demption, (whether  the  debt  and  interest  should  be  paid  at 
the  time  thereby  iq>pointed  or  not),  by  deed,  attested  by 
one  or  more  than  one  witness,  to  appoint  the  use  of  the 
said  hereditaments  in  soch  manner  as  should  be  requisite 
for  effecting  the  purposes  of  such  reoony^ance;  And  wbejkb-  — of  tnntferof 

AS,  by  an  indenture  bearing  date  the  day  of ,  in  "^'^s^ 

the  year  ,  and  made  between  the  said  [mortffi^ee],  of 

the  first  part;  the  said  [mariffagfor],  of  the  second  p«rt;  the 
said  [pransferee],  oi  the  third  part;  and  [trusteei  for  trans'^ 

feree],  of  the  fourth  part;  the  said  sum  of  £ ,  secured  by 

the  said  recited  indenture,  and  the  interest  thenceforth  to 
accrue  doe  thereon,  with  all  benefit  of  the  said  recited  security, 
and  of  all  other  securities  for  the  same  sum  and  interjest; 
also  the  said  messuages,  lands,  tenements,  and  hereditaments 
so  appointed  by  the  said  recited  indenture  as  aforesaid,  with 
their  appurtenances,  were  assigned  by  the  said  \mortgngee\ 
unto  the  said  \tranrferee\f  his  executors,  administratom,  and 

assigns,  as  to  the  said  sum  of  £ and  interest,  absolutely 

-and  benefieidly,  and  as  to  the  said  messuages,  lands,  tene- 
ments, and  hereditaments,  with  their  appurtenances,  ica  the 
then  unexpired  residue  of  the  said  term  oi  500  years,  subject 
to  the  right  or  equity  of  redemption  subsisting  by  virtue  of  the 
said  recited  indenture;  And  by  the  now  reciting  indenture 
the  said  [tranaferee]^  in  exercise  of  a  certain  power  given  to 
the  assigns  of  the  said  [mortgagee]  by  the  said  recited  inden- 
ture, appointed  the  said  [trustees  for  transferee']  to  be  trustees 
for  the  purposes  of  the  trusts  and  powers  by  the  said  recited 
indenture  vested  in  the  said  [trustees  for  mortgagee]  y  in  the 
place  of  the  last-named  trustees ;  And  by  the  now  reciting 
indenture  the  said  [mortgagor],  in  consideration  of  the  sum 
of  £ y  then  paid  to  him  by  the  said  [transferee],  cove- 
nanted and  declared  that  the  said  recited  indenture  should 
thenceforth  stand  as  a  security  for  the  principal  sum  of  £ , 

m 

being  the  aggregate  amoimt  of  the  said  sum  of  £ and  the 

further  sum  of  £ advanced  on  the  execution  of  the  now 

reciting  indenture,  and  the  interest  of  the  said  sum  of  £ 

[the  aggregate  amounf]  :  Now  this  indenture  witnesssth,  Tbstatom. 
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[part  III. 


Transferee  ap- 
points. 


dower. 


that^  in  consideration  of  the  sum  of  £ ^  paid  by  the  said 

\m)rtgagor]  to  the  said  [tran^eree],  on  the  execution  of  these 
presents^  in  satisfaction  of  all  principal  money  due  to  him  upon 
the  said  recited  mortgage  security^  (all  interest  due  thereon 
having  been  paid  by  the  said  [mortgagor]  to  the  said  [trans-^ 
feree\y  up  to,  inclusively,  the  day  of  the  date  of  these  presents)^ 
The  said  [transferee] j  at  the  request  of  the  said  [fnortgagor]^ 
and  in  exercise  of  the  aforesaid  power  of  appointment  con- 
tained in  the  said  recited  indenture  of  the day  of > 

Doth  appoint  that  all  the  said  hereditaments  therein  comprised 

and  thereby  appointed  as  aforesaid,  shall  henceforth  remain, 

Uses  to  prerent  To  such  uses  as  the  said  [mortgagor]  shall,  by  any  deed  or 

deeds,  appoint,  And  in  default  of  such  appointment.  To  the  use 
of  the  said  [mortgagor]  and  his  assigns  for  his  life ;  And  on 
the  determination  of  his  estate  in  his  lifetime.  To  the  use  of 
the  said  [trustee  for  mortgagor]^  his  executors  and  administra- 
tors, during  the  life  of,  and  in  trust  for  the  said  [pwrtgagor]  ; 
And  on  the  determination  of  the  lastly  limited  estate.  To  the 
use  of  the  said  [mortgagor],  his  heirs  and  assigns  for  ever;  and 
the  said  [mortgagor],  hereby  declares  that  his  widow,  if  any, 
shall  not  be  entitled  to  dower  out  of  the  said  hereditaments 
and  premises;  And  the  said  [transferee],  for  himself,  his  heirs, 
executors,  and  administrators,  hereby  covenants  with  the  said 
[mcrtgagor],  his  appointeies,  heirs,  and  assigns,  that  the  said 
[transferee]  has  not  done  or  permitted  any  act,  matter,  or 
thing  whereby  the  premises  hereinbefore  appointed,  or  any 
part  thereof,  are,  is,  or  may  be  aliened,  incumbered,  or  pre* 
judicially  affected.     In  witness  Sec. 


CoTenant  by 
transferee 
against  incum- 
brances. 


PART  IV. 

ASSURANCES  UNDER  THE   FINES  AND 

RECOVERIES   ACTS. 


DISENTAILING   DEEDS. 


No.  80. 

Conveyance^  by  Deed  of  Gbant  (144)^  by  a  Tenant  in 
Tail  in  Senudnder  (145)  under  a  Protected  Settle^ 
mentj  with  the  Consent  of  the  Protector. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord >  Between  {^protector"],  of  &c.,  of  the  Partiet. 

(144)  The  Fines  and  Recoreries  Acts,  (3  &  4  Will.  4^  c.  74;  4  &  5   The  Fines  and 
Will.  4cf  c.  02,  (Ireland)),  hare  not  enjoined  the  observance  of  any  parti-   J^coveries 
caLaxform  of  aasoranoe.    The  conreyance,  nnder  seal,  of  the  tenant  in  tail,  prescribe  fonni 
whateyer^fbnn  it  may  assame,  will  be  effectual  to  bar  the  estate  tail  and  of  conveyance. 
(iinlees  there  be  a  protector  who  withholds  his  consent)  the  remainders 
and  reyerdon,  proyided  it  wonld  have  been  adequate  to  pass  the  estate  of 
the  tenant  in  taO,  if  that  estate  had  been  a  legal  fee-simple,  and  provided  it 
be  perfected  by  enrolment  within  six  calendar  months  after  the  execution. 
(Ante,  Vol.  1,  Chap.  y.).    But  although  no  l^;al  necessity  requires,  yet 
eonyenience  suggests,  the  adoption  of  certain  appropriate  forms.    The  pre- 
cedents here  given  are  few,  short,  and  simple ;  and  they  are  added,  rather 
with  the  view  of  illustrating  the  observations  already  made  upon  the  re- 
cent alterations  in  the  law,  (ante.  Vol.  1,  Chap,  v.),  and  of  affording  oppor- 
tonities  for  comment  upon  some  practical  points  arising  out  of  those  alter- 
ations, than  because  the  new  statutes  render  it  necessary  to-  make  any 
material  change  in  the  ordinary  forms  of  conveyancing. 

(146)  It  cannot  be  certainly  inferred,  from  the  existence  or  non-exist-  An  estate  tail 
ence  of  a  protector,  whether  the  estate  tail  is  in  possession  or  in  remain-  i°  possession 
der.    Thus,  if  A.,  tenant  for  life,  remainder  to  B.  in  taU,  remainder  over,  ^J^e«o«"and 

▼oil.  II.  M  econverso. 
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first  part;  [tenant  in  tail],  of  kc.,  of  the  second  part;  and 
Recitals  [grantee  to  tises],  of  &c.,  of  the  third  part.  Whbebas,  by 
•-ofwill^creat-  virtue  of  the  last  will  and  testament  of  [testaior^s  name  and 
liflrelMmder'  description],  deceased,  duly  executed  as  the  law  then  required 

iu  ^^' '®™""'  for  passing  freehold  estates,  bearing  date  the day  of , 

in  the  year ,  and  proved  on  the day  of ,  in  the 

same  year,  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  the  said  protector  is  now  tenant  for  life  in  posses- 
sion of  the  manors,  advowsons,  messuages,  lands,  tenements, 
tithes,  and  hereditaments  hereinafter  described,  with  remainder 
to  trustees  and  their  heirs,  during  the  life  of  the  said  [protec- 
tor], upon  trust  to  preserve  contingent  remainders,  with  re- 
mainder to  the  said  [tenant  in  tail],  as  the  only  son  of  the  said 
Testatum.        [protector],  in  tail  male,  with  remainders  over  (146).    Now  this 

INDENTURE  WITNESSETH,   that,  iu  Order  (147)   to  defeat  the 


The  power  of 
appointing  a 
protector  is  a 
power  of  tulh- 
itUutUm, 


Consent  of  pro- 
tector, when 
unnecessary. 

Resulting  use, 
or  trust,  will  be 
in  fee-simple. 


surrender  (not  as  protector,  expressly  consenting  to  the  alienation  of  the 
tenant  in  tail)  his  life  estate  to  B.,  the  estate  tail  of  B.  will  be  reduced 
into  possession,  but  A.  will  continue  to  be  the  protector.  On  the  other 
hand,  if  A.,  tenant  for  the  life  of  B.,  remainder  to  C.  in  tail,  remainder 
oyer,  die,  the  protectorship  will  determine,  yet  C.  will  continue  to  be 
tenant  in  tail  in  remainder.  (Ante,  Vol.  1,  Chap.  v.).  With  respect  to  the 
appointment  of  a  special  protector,  (lb.),  the  power  given  by  the  act  is 
a  power  of  tuhstituHan  only,  which  does  not  authorize  the  creation  of  a 
protectorship  where  none  would  otherwise  exist.  For  this  purpose,  the 
period  of  a  life  or  lives  in  being  and  twenty-one  years,  during  which 
period  the  remainders  may  be  protected  by  the  ordinary  limitations 
in  strict  settlement,  cannot  be  taken  as  an  aUolute  or  abstract  period. 

(146)  If  the  immediate  remainder  in  fee  were  limited  to  the  son,  the 
consent  of  the  protector  would  be  unnecessary.  (Ante,  Vol.  1,  Chap.  v.). 

(147)  Even  in  the  absence  of  an  express  indication  of  the  purpose  of 
the  grantor,  the  conveyance  will  operate  to  discharge  the  land  from  the  en- 
tail and  remainders ;  and  in  the  absence  of  an  express  limitation  of  the  use 
or  of  an  express  disposition  exhausting  the  use,  the  resulting  use  (if  not 
rebutted)  will  be  in  fee-simple;  just  as  the  use  of  a  common  recovery, 
suffered  by  tenant  in  tail,  resulted  for  a  new  estate  in  fee-simple.  So,  If 
the  conveyance  be  made  unto  and  to  the  use  of  a  third  person  in  fee,  with- 
out disposing,  or  without  completely  disposing  of  the  beneficial  interest, 
the  resulting  trust  will  be  of  the  fee- simple.  But  though  it  is.  dear  that 
the  estate  tail  and  remainders  may  be  effectually  destroyed  by  an  aasuranoe 
absolutely  silent  in  regard  to  its  object,  still  it  is  proper  to  declare  the  in- 
tention, which  may  be  done  either  by  inserting  the  words  **  in  order,"  &rc., 
as  introductory  to  the  operative  part  of  the  assurance,  according  to  the  old 
form  of  a  recovery  deed,  or  by  inserting  the  words  ^*  discharged  from  the 
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estate  tail  now  vested  in  the  said  [tenant  in  taU]  by  virtue  of  Object  of  as- 
the  said  will^  in  the  hereditaments  hereinafter  granted  or  in-  '^^°^^' 
tended  so  to  be^  and  ail  estates^  powers^  rights,  and  interests 
limited  to  take  effect  after  the  determination  or  in  defeasance 
of  such  estate  tail,  and  in  order  to  limit  the  fee-simple  of  the 
same  hereditaments  in  remainder  immediately  expectant  on  the 
decease  of  the  said  [protector]^  to  the  uses  and  in  the  manner 
hereinaft;er  expressed  or  referred  to.  The  said  [tenant  in  tail],  Tenant  in  tail, 
with  the  consent  (148)  of  the  said  [protector],  as  protector  of  Tent  of  the^pro- 
the  settlement  creating  the  said  estate  tail.  Hath  granted  and  tector,  grants. 
confirmed,  and  by  these  presents  Doth  grant  (149)  and  confirm 
unto  the  said  [jgrat^ee]  and  his  heirs.  All  [parcels],  of  all 
which  hereditaments  hereinbefore  described,  the  said  [testator] 
was  seised  in  fee-simple  at  the  time  of  the  making  and  pub- 
lishing of  his  said  will  and  of  his  decease ;  And  also,  all  other 
the  manors,  advowsons,  messuages,  lands,  tenements,  tithes, 
and  hereditaments,  of  which  the  said  [tenant  in  taif]  is  now 
tenant  in  tail  by  virtue  of  the  said  recited  will,  together  i^th 
all  the  rights,  members,  and  appurtenances  to  the  said  heredita- 
ments belonging  or  appertaining;  And  all  the  estate,  right, 
title,  and  interest  of  the  said  [tenant  in  tail]  in  or  to  the  said 
hereditaments  and  every  part  thereof,  in  remainder  expectant 
as  aforesaid :  To  have  and  to  hold  the  said  manors,  advow-  Habendum, 
sons,  messuages,  lands,  tenements,  tithes,  and  hereditaments  ~^  grantee  in 

lee* 


estate  tail,  &c.,  and  all  estates,  &c,y  limited/'  &c.,  at  the  close  of  the  ha- 
bendum. (Vide  post,  No.  81).  To  refer  in  the  assuTance,  as  is  some- 
times done,  to  the  Fines  and  Recoveries  Acts,  which  are  not  merely 
''public,''  but  notorious  acts,  seems  to  be  altogether  superfluous. 

(148)  If  the  intention  be  to  pass  the  estate  of  the  protector,  then  he   Protector  need 
must  of  course  be  a  e<mv^fiff  party;  otherwise  he  will  merely  consent,  not  convey. 
(Vide  post.  No.  81). 

(149)  As  a  remainder  in  fee  lies  in  grant,  the  adoption  of  a  lease  and  re-  Tenant  in  tail 
lease,  where  the  owner  of  the  particular  estate  is  not  an  executing  party,   in  remainder 
would  be  justifiable  only,  as  providing  against  the  possible  event  of  that  n>»y  convey  by 
estate  having  determined  by  forfeiture  or  otherwise.    The  insertion  of  a 

nominal  pecuniary  consideration  would  render  the  deed  (if  enrolled  within 
six  calendar  months,  though  enrolled  after  six  lunar  months,  from  the  exe- 
cution, 8  &  4  Will.  4,  c.  74,  s.  41)  capable  of  effect  as  a  bargain  and  sale; 
but  as,  were  it  so  to  operate,  the  uses  expressed  would  be  void. as  lepal 
limitations,  and  it  would  be  necessary  to  obtain  a  reconveyance  from  the 
haigainee,  in  whom  the  legal  fee  would  be  executed,  its  primary  operation 
would  be  that  of  a  grant  at  the  common  law. 

m2 
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To  such  uses  as 
protector  and 
tenant  in  tail 
shall  jointly 
appoint,  and  in 
default  of  ap- 
pointment, 


—to  the  old 
uses. 


hereby  granted  or  intended  so  to  be^  with  their  appurtenances, 
unto  the  said  \^ grantee]  and  his  heirs  forever;  Nevertheless, 
to  such  uses,  for  such  estates,  intents,  and  purposes,  and  in 
such  manner  as  the  said  [^protector  and  tenant  in  taif\,  by  any 
deed  or  deeds  to  be  executed  by  them  in  the  presence  of  and 
attested  by  one  or  more  than  one  witness,  shall  jointly  appoint ; 
And  in  default  of  such  appointment,  and  subject  to  the  said 
power  of  appointment.  To  the  uses,  for  the  estates,  and  subject 
to  the  powers,  provisions,  and  declarations,  which  immediately 
before  the  execution  of  these  presents  were  subsisting  or 
capable  of  taking  effect  concerning  the  same  (150).  In  wit- 
ness &c. 


No.  81. 


Conveyance,  by  Lease  and  Release,  by  Protector, 
Tenant  for  Life,  and  his  Son,  Tenant  in  Tail  in  Re- 
mainder. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [^protector],  of  &c.,  of  the  first 

part;  [tenant  in  tail],  of  &c.,  of  the  second  part ;  and  [retes- 
•    see],  of  &c.,  of  the  third  part.    Whereas,  by  indentures  of 
—of  settlement  lease  and  release  and  settlement,  bearing  date  respectively  the 

the  father  and    wid days  of ,  in  the  year ,  the  indenture 

HM^intidl^'     of  release  and  settlement,  made  between  [father  of  protector], 

and  the  said  [protector],  of  the  first  part;  [w\fe  of  protector], 
of  the  second  part ;  [trustees  to  preserve  contingent  remainder^, 
of  the  third  part ;  and  [trustees  of  term],  of  the  fourth  part ; 
being  the  settlement  executed  in  contemplation  of  the  marriage 


Parties. 


Recitals 


Arrangement 
between  father, 
tenant  for  life, 
and  son,  tenant 
in  tail,  tore-set- 
tle the  estate. 


(150)  This  precedent  supposes  that  the  father  and  son  contemplate  some 
ulterior  disposition,  to  which  the  assurance  now  made  is  only  a  preparatory 
step ;  the  father,  therefore,  retains  his  controlling  power.  It  is  assumed 
that  the  intended  disposition  may  he  effected  without  disturbing  the  life 
estate  of  the  father.  (Vide  No.  31).  As  the  disentailing  assurance  must 
he  enrolled,  and  its  contents  consequently  exposed,  it  may  often  be  conve- 
nient  or  desirable  to  confine  it  to  the  primary  object  of  acquiring  the 
dominion  oyer  the  fee. 
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of  the  said  ^protector]  with  the  said  [wife  of  protector]  ^  the 
manors^  messuages^  lands^  tenements^  and  hereditaments  here- 
inafter described,  and  hereby  released  or  intended  so  to  be^ 
with  their  appurtenances,  were  settled  fi:x)in  and  after  the  so- 
lemnization of  the  said  then  intended  marriage.  To  the  use  and 
intent  that  the  said  [protector"],  and  his  assigns,  might,  during 
the  joint  lives  of  himself  and  the  said  [father  of  protector], 
receive  the  yearly  rent-charge  of  £ out  of  the  said  here- 
ditaments, with  the  usual  powers  of  distress  and  entry  for  en- 
forcing payment  thereof.  And  subject  thereto  to  the  use  and 
intent  that  the  said  [wife  of  protector],  the  then  intended  wife 
of  the  said  [protector],  and  her  assigns,  might,  during  her 
natural  life,  if  she  should  survive  her  then  intended  husband, 
receive  the  yearly  rent-charge  of  £ out  of  the  said  here- 
ditaments, with  the  usual  powers  of  distress  and  entry  for  en- 
forcing payment  thereof.  And  subject  to  the  said  yearly  rent- 
charges,  and  the  remedies  for  the  recovery  thereof.  To  the  use 
of  the  said  [trmtees  of  term],  their  executors,  administrators, 
and  assigns,  for  the  term  of  100  years  from  thenceforth  next 
ensuing,  without  impeachment  of  waste,  upon  certain  trusts 
for  securing  the  said  yearly  rent-charges,  and  after  the  ex- 
piration or  other  sooner  determination  of  the  said  term,  and  in 
the  meantime  subject  thereto  and  to  the  trusts  thereof.  To  the 
use  of  the  said  [father  of  protector],  and  his  assigns,  for  his 
life,  without  impeachment  of  waste,  remainder  to  the  use  of  the 
said  [protector],  and  his  assigns,  for  his  Ufe,  without  impeach- 
ment of  waste,  remainder  to  the  use  of  the  said  [trustees  to 
preserve  contingent  remainders],  and  their  heirs,  for  the  life  of 
the  said  [protector],  upon  trust  to  preserve  the  contingent 
uses  thereinafter  limited,  but  to  permit  the  said  [protector], 
and  his  assigns,  during  his  life,  to  receive  the  rents  and  profits 
of  the  said  hereditaments,  remainder  to  the  use  of  the  first  and 
every  other  son  of  the  said  [protector]  by  the  said  [mfe  of  pro- 
tector],  his  then  intended  wife,  successively  in  tail  general, 
remainder  (or  reversion)  to  the  use  of  the  said  [protector],  his 

heirs  and  assigns;  And  whbreas  the  said  marriage  was  so of  marriage 

lemnized  in  the  parish  church  of ,  on  the  day  of  ^^ouler  of  u- 

,  in  the  year ;  And  whereas  the  said    [tenant  in  nantintail; 

tail]  is  the  first  son  of  the  said  marriage,  and  was  baptized  T^^^}^^^^ 

at  ,  on  the  day  of ,  in  the  year  ;  And  first  son,— hia 

WHEREAS  the  said   [father  of  protector]  dieA,  on  thi^- day  ^*P*""» 
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— death  of 
father; 

—death  of 
mother  I 


-,  in  the  year ,  and  was  buried  at ,  on  the 


— that  rent- 
charges  and 
term  have 
ceased. 


—of  the  desire 
of  protector  and 
tenant  in  tail  to 
acquire  the  fee. 


Testatum. 

Object  of  as- 
surance. 


Protector  and 
tenant  in  tail 
oon?ey. 


of  — 

day  of ,  in  the  same  year;  And  whereas  the  said  [wife 

of  protector],  the  wife  of  the  said  [protector],  died  on  the  — - 

day  of ,  in  the  year ,  and  was  buried  at  ,  on 

the day  of ,  in  the  same  year,  leaving  the  said  [pro* 

tector],  and  the  said  [tenant  in  tail]  surviving  her;  And 
WHEREAS,  on  the  decease  of  the  said  [father  of  protector],  the 
limitation  contained  in  the  said  recited  indenture  of  release 
and  settlement  of  the  said  yearly  rent-charge  of  £ deter- 
mined, and  on  the  decease  of  the  sdd  [unfe  of  protector],  the 
limitation  therein  contained  of  the  said  yearly  rent-charge  of 

£ failed  of  effect,  and  by  reason  of  such  determination  and 

failure,  (ail  arrears  of  the  first-mentioned  yearly  rent-charge 
having  been  satisfied),  the  said  term  of  100  years  ceased  by 
force  of  a  proviso  for  the  cesser  thereof  contained  in  the  same 
indenture ;  And  whereas  the  said  [protector]  and  [tenant  in 
tail]  are  desirous  that  the  inheritance  in  fee-simple  in  posses- 
sion of  the  said  manors,  messuages,  lands,  tenements,  and 
hereditaments,  shall  be  limited  to  the  uses  and  in  manner 
hereinafter  expressed.  Now  this  indenture  witnesseth, 
that,  in  order  to  defeat  and  destroy  all  estates  tail  of  (151)  the 
said  [tenant  in  taH]  in  the  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  hereinafter  described  or  referred 
to,  and  all  estates,  rights,  titles,  interests,  and  powers  to  take 
effect  after  the  determination  or  in  defeasance  of  such  estates 
tail,  and  in  order  to  assure  and  limit  the  inheritance  in  fee- 
simple  in  possession  of  and  in  the  same  manors,  messuages, 
lands,  tenements,  and  hereditaments,  to  the  uses  and  in  manner 
hereinafter  expressed,  and  in  consideration  of  \0a.  paid  by  the 
said  [releasee]  to  each  of  them  the  said  [protector  and  tenant  in 
tail],  on  the  execution  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged.  The  said  [protector],  and  also  the  said 
[tenant  in  tail],  with  the  consent  of  the  said  [protector],  as 


Contingent  and       (1^1)  The  testatum  of  a  recovery  deed  commonly  ran  thufl^  '^  in  order  to 
divested  estates  bap  all  estates  tail  now  vuted  (1  Prest.  Conv.  142)  in  the  said,  &c.,  and  all 

remainders  and  revertums  expectant  or  dependent  thereon/'  &c. ;  but  as  all 
estates  tail,  whether  vested  or  contingent,  (aed  vide  ante,  Vol.  1,  Chap,  v.), 
or  divested  and  turned  to  a  right,  are  barrable  by  an  assurance  under  the 
act,  the  word  ^^of"  is  substituted  in  the  text  for  the  expression  '^now 
vested  in."    As  to  **  remainders  and  reversions,"  vide  post,  n.  (166). 
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protector  of  the  settlement  made  by  the  said  recited  inden- 
tureSj  Have  and  each  of  them   Hath  granted^  released^  and 
confirmed.  And  by  these  presents  Do  and  each  of  them  Doth  Actual  posses- 
grant,  release,  and  confirm  nnto  the  said  [relegsee]  and  his  "^o^«l*^«' 
heirs,  (in  the  actual  possession  of  the  said  [relessee]  now  being 
by  virtue  of  a  bargain  and  sale  made  to  him  by  the  said  \_pro* 
tector  (152)  and  tenant  in  tail],  in  consideration  of  5$.  a-piece, 
by  indenture  bearing  date  the  day  next  before  the  day  of  the 
date  of  these  presents,  for  one  year  computed  from  the  day 
next  before  the  day  of  the  date  of  the  said  indenture  of  bargain 
and  sale,  and  by  force  of  the  statitte  for  transferring  uses  into 
possession).  All  [^parcels].  And  also  all  other  the  manors,  mes-  Parcels. 
suages,  lands,  tenements,  and  hereditaments  of  which  the  said 
[tenant  in  taH]  is  tenant  in  tail,  or  is  entitled  to  be  tenant  in 
tail,  by  virtue  of  the  said  recited  indentures ;  Together  with  all 
the  rights,  members,  and  appurtenances  thereunto  belonging ; 
And  all  the  estate,  right,  title,  and  interest  of  the  said  [pro-  All  estate,  &c. 
tector  and  tenant  in  tail]  respectively  therein  and  thereto :  To  Habendum. 
HAVE  AND  TO  HOLD  the  Said  mauors,  messuages,  lands,  tene- 
ments, hereditaments,  and  premises  hereby  released  or  intended 
so  to  be,  with  their  appurtenances,  unto  the  said  [relessee]  and  —to  relessee 
his  heirs  for  ever ;  (freed  and  discharged  from  the  said  estates  ^^  ^^' 
taU,  and  all  estates,  rights,  titles,  interests,  and  powers  to  take 
effect  after  the  determination  or  in  defeasance  of  the   said 
estates  tail) ;  Nevertheless,  To  such  uses,  upon  such  trusts,  for  —to  such  uses 
such  intents  and  purposes,  subject  to  such  powers  and  pro-  ^d  tenantin 
visions,  and  generaUy  in  such  manner,  as  the  said  [protector  ^}  *^*^1  *P- 
and  tenant  in  tail],  by  any  deed  or  deeds,  revocable  or  irre- 
vocable, to  be  executed  by  them  in  the  presence  of  and  at- 
tested by  one  or  more  than  one  witness,  shall  at  any  time  or 
from  time  to  time  direct  or  appoint ;  And  in  default  of  such 
direction  or  appointment,  and  subject  to  any  partial  direction 
or  appointment  (153),  To  such  uses,  upon  such  trusts,  and  for  —to  the  old 

uses. 


(162)  When  the  protector  merely  consentSy  hiB  concurrence  in  the  lease  Protector  need 
for  a  year  is  not  necessary.  (Vide  ante,  n.  148).  ?°*  j®**^  >"  ^®**® 

(163)  If  the  estate  is  intended  to  be  finally  disentailed,  the  limitations     .    .    /' 
may  be,  "  To  the  use  of  the  said  {j>rotector\  and  his  assigns  for  his  life,  in  rejtorinir  the 
restoration  of  the  life  estate  limited  to  him  by  the  said  recited  indentures,  life  estate  and 
with  the  same  powers  and  privileges  as  belonged  to  him  immediately  be-  powers  of  pro- 
lore  the  execution  of  these  presents,  and,  after  his  decease,  to  the  use  of  the  „,Q;„jer  in  fee 

to  tenant  in  tail. 
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such  intents  and  purposes^  and  with^  under,  and  subject  to 
such  powers  and  provisions,  as  were  subsisting  concerning  the 
said  manors,  messuages,  lands,  tenements,  hereditaments,  and 
premises,  by  virtue  of  the  said  recited  indentures,  immediately 
before  the  execution  of  these  presents,  so  as  to  revive  and 
restore  the  former  title  (154) ;  And  to,  upon,  or  for  no  other 
use,  trust,  intent,  or  purpose  whatsoever.    In  witness  &c. 


No.  82. 

Conveyance,  by  Lease  and  Release  (155),  by 
Tenant  in  Tail  in  Possesnon  under  an  unprotected 
Settlement;  hie  Wife  joining  ti^  extinguish  her 
Dower. 


Ti 


HIS  INDENTURE,  made  the day  of ,  in  the 

Partiei.  year  of  our  Lord ,  Between  [tenant  in  tail]^  of  &c.,  and 


said  \Unami  in  taiP^^  his  heirs  and  assigns  for  ever.'*    The  declaration 
against  dower  may  be  added  to  the  limitation  of  the  remainder,  or  the  fee 
may  be  limited  to  the  uses  to  prevent  dower,  with  the  declaration  super- 
added. (Vide  post,  n.  (155)). 
Observationson       (154)  As  the  object,  in  this  case,  is  supposed  to  be  that  of  enabling  the 
oonyeyance  by    &ther  and  son  to  make  an  immediate  re-settlement  of  the  estate  on  the  in- 
protector  te-       tended  marriage  of  the  son,  the  fiftiher  and  son  are  made  to  join  in  con- 
and  his  son/       veying  the  fee-simple  in  possession,  to  such  uses  as  they  shall  jointly  ap- 
tenant  in  tail,      point,  and,  subject  to  thb  power,  to  the  old  uses.    If  the  estates  were 

preparatory  to  a  limited,  in  default  of  appointment,  to  the  father  for  life,  with  remainder  to 

fettlement  on  '  *^*  '  ' 

the  son's  mar-     ^®  ^^  i^  f^>  ^^^  if  circumstances  should  occur  to  prevent  the  intended 

xlage.  marriage  or  the  proposed  re-settlement,  the  destination  of  the  estates  might 

be  very  different  from  that  contemplated  by  the  parties,  or  at  least  by  the 
&ther.  It  is  also  assumed,  that  an  immediate  provision  is  intended  to  be 
made  for  the  son,  rendering  it  necessary  to  charge  the  father^s  life  estate, 
which,  therefore,  is  conveyed,  in  order  that  it  may  be  subjected  to  the 
operation  of  the  joint  power ;  otherwise,  it  would  be  sufficient  that  the 
son,  with  the  consent  of  the  father,  as  protector,  should  grant  the  remain- 
der. (Vide  ante.  No.  90).  The  fi&ther's  life  estate  will  be  prevented  from 
merging  in  the  fee  by  the  interposition  of  the  estate  limited,  by  the  recited 
deeds,  to  the  trustees  to  preserve  contingent  remainders*  As  that  estate 
forms  part  of  the  legal  ownership,  it  ought,  in  order  to  complete  the  legal 
title,  to  be  conveyed  to  the  uses  of  the  intended  disentailing  deed.    But 
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[Christum  name]  his  wife^  of  the  first  part,  and  [rekssee  to 

uses],  of  &;c.^  of  the  other  part.    Whi&reas^  by  indentures  of  Recitals 

lease  and  release^  bearing  date  respectively  the and ~6f  settlement 

days  of ,  in  the  year ,  the  indenture  of  release  made  fiSh™  M^mo- 

between  [father  of  tenant  in  tail],  of  the  first  part ;  [mother  of  tber  of  tenant 
tenant  in  tail],  of  the  second  part;  [trtistees  to  preserve  con^  theiandir^    ^ 
tingent  remainders],  of  the  third  part;  and  [trustees  of  term], 
of  the  fourth  part;  being  the  settlement  executed  in  contempla- 
tion of  the  marriage  of  the  said  [father]  and  [mother],  which 

was  solemnized  at ,  on  the day  of ,  in  the  year 

,  the  manors,  messuages,  lands,  and  hereditaments  herein- 
after released  or  intended  so  to  be,  were  limited,  from  and 
after  the  solemnization  of  the  said  then  intended  marriage,  to  _to  the  father 
the  use  of  the  said  [father]  and  his  assigns  for  his  life,  with  ^^^  ^^^* 
remainder  to  the  use  of  the  said  [tntstees  to  preserve],  and  their  —to  trastees  to 
heirs,  during  the  life  of  the  said  [father],  upon  trust  to  pre-  P**^"^®'  *<^ 
serve  the  contingent  remainders  thereinafter  limited,  and  after 
his  decease,  to  the  use  and  intent  that  the  said  [mot?ier],  if  she  —to  the  intent 
should  survive  the  said  [father],  and  her  assigns,  might,  during  mfghTr^elre  a 
the  remainder  of  her  life,  receive  out  of  the  rents  and  profits  jointure  rent- 

of  the  said  hereditaments  a  yearly  rent-charge  of  £ for  ^  *^^* 

her  jointure  and  in  bar  of  dower,  with  the  usual  powers  of 
distress  and  entry  for  enforcing  payment  thereof,  with  remain- 


this  is  litUe  regarded  in  practice,  and  the  trustees  cannot  be  called  upon  to 
convey  it  till  the  remainders  have  been  barred. 

(156)  Where  the  object  of  the  conveyance  is  to  vest  the  fee  in  a  third   Conyeyance  by 
person,  a  batgain  and  sale  may  be  substituted  for  a  lease  and  release.    But  ba^K^jii^  ^^^ 
the  conveyance  by  batgain  and  sale  cannot  revest  the  estate  in  the  bar-  eligible, 
gainor,  nor  give  effect  to  the  common  uses  to  prevent  dower  in  favour  of 
the  bargainee,  so  fiir  at  least  as  regards  the  power  of  appointment.   (Vide 
ante,  n.  (64)).    A  purchaser,  indifferent  as  to  the  power  of  appointment, 
and  not  having  a  wife  to  whom  he  was  married  <m  or  before  the  1st  of  Janu- 
ary, 1834,  may  take  a  simple  conveyance  in  fee  by  bargain  and  sale,  with 
a  declaration,  under  the  Dower  Act,  3  &  4  Will.  4,  c.  105,  s.  6,  for  exclud- 
ing dower.    The  declaration  may  immediately  foUow  the  habendum  and   Form  of  decla- 
be  in  this  short  form : — "  And  the  said  [purchtuer]  hereby  declares  that  his  '?^?°  f*^  **' 
widow  shall  not  be  entitled  to  dower  out  of  the  said  hereditaments  and 
premises  hereby  baigained  and  sold."    But,  for  some  years  to  come,  in 
order  to  render  the  fact  of  marriage  on  or  before  the  Ist  of  January, 
1834,  immaterial  to  the  future  title,  it  will  be  better  also  to  insert  the 
ordinary  uses  to  prevent  dower.    Besides,  the  power  of  appointment  still 
has  its  use.    On  this  subject,  vide  ante.  Vol.  1,  Chap.  v. 
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— to  trastees 
for  500  years, 
for  securing 
jointnre,  and 
raising  por- 
tions; 


— to  the  first 
and  other  sons 
of  the  marriage 
in  tail  male; 

— ^to  father  in 
fee; 

—of  death  of 
tenant  for  life; 

—of  state  of 
family; 

— >that  tenant 
in  tail  attained 
twenty-one. 

Testatum. 

Objects  of 
soiance. 


der  to  the  use  of  the  said  [trustees  of  term],  their  executors, 
administrators,  and  assigns,  for  the  term  of  500  years,  to  be 
computed  from  the  day  of  the  date  of  the  now  reciting  inden- 
ture of  release,  without  impeachment  of  waste,  upon  the  trusts 
therein  declared  for  securing  the  said  jointure  rent-charge,  and 
also  for  raising  certain  gross  and  annual  sums  of  money  for 
the  portions  and  maintenance  of  the  youngs  children  of  the 
said  then  intended  marriage;  and  fiom  and  after  the  determi- 
nation of  the  said  term  of  500  years,  and  in  the  meantime  sub- 
ject thereto  and  to  the  trusts  thereof,  to  the  use  of  the  first 
and  every  other  son  successively  of  the  said  then  intended  mar- 
riage, in  remainder  one  after  another,  in  tail  male,  with  rever- 
sion to  the  use  of  the  said  [father'],  his  heirs  and  assigns  for 

ever;   And  whereas  the  said  [father]  died  on  the day  of 

,  in  the  year ,  leaving  the  said  [mother],  his  widow, 

who  is  still  living;  And  whereas  there  was  issue  of  the  said 
marriage  [two]  sons,  namely,  the  said  [tenant  in  tail],  who  is 
the  first  son  of  the  said  marriage,  and  [younger  son],  ako  [ttpo] 
daughters,  namely  [daughters] ;  And  whereas  the  said  [tenant 

in  tait]  attained  the  age  of  twenty-one  years  on  the day 

of last.    Now  THIS  INDENTURE  WITNESSETH,  that,  in  Order 

to  defeat  the  estate  tail  of  the  said  [tenant  in  tail],  by  virtue  of 
the  said  recited  indentures,  in  the  manors,  messuages,  lands, 
and  hereditaments  hereinafter  described  or  referred  to,  and  all 
estates,  rights,  interests,  and  powers  to  take  effect  after  the 
determination  or  in  defeasance  (156)  of  such  estate  tail,  and  in 


Efficacy  of  a 
recovery,,  how 
fiir  communi- 
cated to  the 
substitute  as- 
sniance. 


(166)  A  common  recovery  Buffered  by  tenant  in  tail  acquired  the  fee, 
diflchsiged,  not  merely  from  remainders  and  reyersions>  strictly  sach,  but 
also  from  executoiy  limitations, — a  comprehensive  daas^  embracing  all 
those  multifarious  destinations  which  refuse  obedience  to  the  rules  of  the 
common  law,  (vide  ante,  n.  (47)  ),  and  which  were,  of  course,  unknown  at 
the  period  when  a  common  recovery  was  first  applied  to  the  barring  of  en* 
tails;  yet  by  a  liberal  construction  of  the  judicature,  proceeding  on  reasons 
of  policy  rather  than  principles  of  law,  the  recovery  barred  or  extin- 
guished them.  The  operation  of  an  assurance  under  the  Fines  and  Reco- 
veries Acts,  (the  consent  of  the  protector,  if  any,  being  obtained),  is,  in 
these  respects,  equally  searching  and  potent.  But  a  distinction  was  taken 
between  executory  limitations  precedent,  and  executoiy  limitations  subse- 
pteni  to  the  estate  of  the  tenant  in  tail;  whose  recovery  was  deemed  a  bar 
to  the  latter,  but  not  to  the  former.  {Bcper  v.  HaUifax,  8  Taunt.  846 ; 
see  1  Sand.  Us.  4th  ed.  176;  8  Ad.  &  Ell.  42).  And,  as  executory  limita- 
tions  mfifa^tMK  to  the  estate  tail  were  thus  barrable,  they  were  held  good. 
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order  to  extinguish  the  title  of  the  said  ICkristian  name],  the 

although  not  expressly  circumscribed  within  the  period  of  a  life  or  lires  in 
being  and  twenty-one  years.  {NicoUs  v.  Shefieldj  2  Bro.  C.  C.  215;  2  Sugd, 
Pow.  494y  487;  1  Jann.  Der.  406,  n.;  Hayeses  Ck>nc.  Conv.  243,  n.;  ante, 
Vol.  1,  Chap,  y..  Illustrations^  IV.).    The  words  of  the  above  acts,  '^  estates   Effect  of  a  re- 
to  take  effect  after  the  determination,  or  in  defeasance  of  the  estate  taU,"   ^^^^^^^f 
which  have  been  adopted  in  the  text,  must,  therefore,  be  qualified  in  con-   up^Q  txtcutory 
struction,  as  they  would  otherwise  comprehend  ecery  limitation  capable  of  limiutioni. 
divesting,  abridging,  or  charging  the  estate  tail.    Thus,  if  land  be  limited 
to  the  use  of  A.  for  99  years,  if  he  shall  so  long  live,  with  power  of  join- 
turing, remainder  to  B.  in  tail ;  the  estate  tail  is  vested,  (though  not  vested 
inpoBsesskm^  see  3  Ad.  &  Ell.  42),  subject  to  be  partially  divested  by  an  ex- 
ecution of  the  power;  and  the  power,  so  considered,  is  limited  in  ^'  defeas- 
ance of  the  estate  tail;"  but  the  recovery  of  B.  would  not  have  barred  the 
power,  which,  for  the  purpose  in  question,  would  have  been  treated  as  pre- 
cedent to  the  estate  tail;  nor  will  the  substituted  assurance  of  the  tenant  in 
tail  bar  a  power  so  circumstanced,  for  the  operation  of  that  assurance 
on  executory  limitations  must,  it  is  presumed,  be  measured  by  the  old 
standard  of  the  common  recovery.    In  determining  the  effect  of  a  reco-  what  execn« 
very,  or  of  its  substitute,  upon  executory  limitations,  which  have  reaUy  tory  Hmitationi 
no  relation  to  the  estate  tail,  except  as  that  estate  constitutes  part  of  the   q^^^^J[  *^ 
fee  from  which  they  are  to  spring,  (ante,  n.  (22),  (47),  (61)),  difficulties 
exist  which  may  render  it  necessary  for  the  judicature,  at  no  very  distant 
period,  to  review  the  whole  doctrine  on  first  principles,  in  order  to  reduce  it 
within  some  definite  rules.    Suppose  the  simple  case  of  a  limitation  to  such 
uses  as  A.  shall  appoint,  and  in  default  of  appointment,  to  the  use  of  B.  in 
tail ;  or  of  a  will  empowering  executors  to  sell  for  payment  of  debts,  and 
devising  the  land  to  B.  in  tail ;  can  B.,  it  is  asked,  (3  Ad.  &  Ell.  941),  bar 
the  power?  And,  if  B.  cannot  bar  the  power  in  such  a  case,  yet,  where 
the  limitation  is  to  B.  in  tail,  with  power  for  A.  to  revoke  the  estate  tail, 
and  to  appoint  new  uses,  or  with  a  proviso  that  if  A.  shall  return  from 
Rome,  the  land  shall  be  to  the  use  of  C.  in  fee,  B.  can  bar  the  dower  or  the 
proviso,  (see  2  Sugd.  Pow.  563),  on  what  principle  does  the  distinction 
stand?    If  the  power,  in  the  former  examples,  he  considered  as  **  springing 
from  a  point  anterior  to  the  commencement  of  the  estate  tail,"  (3  Ad.  & 
£11. 19),  and,  in  the  latter  examples,  from  a  point  subsequent  to  its  com- 
mencement, what  is  the  true  criterion  of  priority  and  posteriority  in  regard 
to  such  limitations?    The  cases  furnish  none ;  and  first  principles  appa- 
rently militate  against  the  existence  of  the  supposed  distinction.    It  has  Whether  the 
already  been  suggested,  (ante,  Vol.  1,  Chap,  v.),  that  the  courts  erred,  in  effect  of  •'»- 
holding  that  the  recovery  of  a  tenant  in  tail  acquired  the  fee  dischaiged  in  perlyextended 
any  case  from  an  executory  limitation ;  sound  principle  seeming  to  have  re-  to  necutory 
quired  that,  as  the/«0  was  originally  impressed  with  the  executory  limita-  liimtauoni. 
tion,  so  the  fee  gained  by  the  recovery  should  be  defeasible,  as  before,  by 
that  limitation,  or,  in  other  words,  that  the  estate  tail  should  be  enlarged 
into  a  fee,  only  as  against  those  claiming  in  remainder  or  reversion  regularly 
expectant  or  dependent,  according  to  the  course  of  the  common  law,  upon 
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wife  of  the  said  [tenant  in  tail],  to  dower  (157)  out  of  the  said 

the  estate  tail.    This  assumes,  of  course,  that  the  executoiy  limitation  does 

not  transgress  the  rule  against  perpetuities;  otherwise,  it  must  be  (as,  in- 

deed,  in  whatever  point  of  view  considered,  such  a  limitation  ought  to 

have  been,  see  Eldon's  judgment  in  Ware  v,  PolhiUy  11  Ves.  267)  ad- 

The  late  case      judged  void  from  the  beginning.    The  effect  of  a  recovery  upon  executoiy 

of  Do€  V.  Earl     limitations  was  much  discussed  in  the  recent  case  of  Doe  d.  Saville  v.  ITie 

rfSearlorwgh.    Earl  of  Scarborough,  (3  Ad.  &  Ell.  2 ;  4  Nev.  &  Man.  724),  where  lands  were 

limited  to  A.  for  life,  remainder  to  A.'s  first  and  other  sons  in  tail,  remain- 
ders over ;  with  a  proviso,  that  if  the  earldom  of  S.  should  descend  upon 
A.  or  any  of  his  sons,  within  a  definite  period,  which  was  not  too  remote, 
his  or  their  estate  should  cease,  and  the  lands  remain  over,  as  if  he  or  they 
were  dead  without  issue.  A.  and  his  eldest  son  conveyed  to  a  tenant  to 
the  praecipe  in  a  recovery  which  was  suffered  by  the  son.  The  earldom 
afterwards  came  to  A.  The  Court  of  B.  R.  held,  that  the  proviso  was  an 
executory  limitation,  precedent  to  the  estate  tail  of  the  son,  and,  therefore, 
not  barred  by  the  recovery.  But  this  decision  has  been  reversed  in  the 
Exchequer  Chamber,  {Earl  of  Scarborough  v.  Doe,  3  Ad.  &  Ell.  897), 
both  judgments  being  unanimous;  but  the  reversal  proceeded  on  the 
ground  that  the  proviso  was  merely  a  proviso  of  cesser,  which  operated  by 
simply  striking  out  the  estate,  and  accelerating  the  remainders  already 
created,  and  not  by  introducing  any  new  estate,  (a  point  distinctly  pre- 
sented to  the  court  below  in  Mr.  Preston's  argument) ;  whereas  the  court 
below  thought  that  a  new  estate  arose  on  the  descent  of  the  title,  and  that 
there  was  no  inconsistency  in  considering  the  remainderman  as  having  a 
vested  estate,  and  also  a  possibility  of  a  similar,  though  not  the  same  estate; 
by  which  construction,  as  was  observed  in  the  judgment  of  reversal,  each 
person  in  remainder  would  have  had,  not  two  interests  only,  namely,  the 
remainder  in  tail  originally  limited,  and  one  possibility  created  by  the  pro- 
viso, but  the  remainder  in  tail  and  an  indefinite  number  of  possibilities, 
according  to  the  number  of  devolutions  of  title  which  might  take  place 
between  the  testator's  death  and  the  expiration  of  the  period  assigned  to 
the  proviso.  (3  Ad.  &  Ell.  969).  The  stat.  3  &  4  Will.  4,  c.  74^  s.  15, 
having  been  referred  to  in  the  argument  below,  the  court  above,  in  giving 
judgment,  observed,  that  the  statute  is  expressed  in  general  terms,  and 
proves  only,  what  in  reality  was  not  disputed  as  a  general  proportion,  viz. 
that  a  recovery  would  not  affect  esi&i^e  prior  to  the  estate  tail  of  which  it 
was  suffered.  The  reversal  appears  to  rest  on  a  simple  and  solid  founda- 
tion; but  the  result  of  the  discussion  leaves  wholly  undetermined  the 
limits  and  reasons  of  the  operation  of  a  disentailing  assurance  as  regard 
executory  limitations.  (See  Case  v.  Drosier,  3  Jur.  1164). 
The  clause  ena-  (^^7)  It  may,  perhaps,  be  thought  that  the  act  of  3  &  4  WiU.  4, 
bling  married  c.  74,  s.  77^  should  have  expressly  mentioned  dower.  But  the  express  men- 
womeu  to  alien,  ^-^j^  ^^  ^^^y  particular  species  of  interest  would  not  only  have  been  a 
knowledged,  departure  from  the  principle  on  which  the  act  is  framed,  and  properly 
extends  to  framed, — that  of  employing  terms  at  once  definite  and  comprehensive 

dower,  — ^^^  have  engendered  doubts  as  to  other  species  of  interest  not  ex- 


PART  IV.]      FOR  ABOLISHING  FINES   AND   RECOVERIES.  173 

manors^  messuages,  lands,  and  hereditaments,  and  to  limit  the 
inheritance  in  fee-simple  thereof  to  the  uses  and  in  manner 
hereinafter  expressed,  The  said  [tenant  in  tail],  and  [Christian  Temntintail 
name]  his  wife.  Have  and  each  of  them  Hath  granted  and  *^®"^®y*' 
released,  and  by  these  presents  Do  and  each  of  them  Doth 
grant  and  release  unto  the  said  [relessee]  and  his  heirs,  (in  the 
actual  possession  of  the  said  [relessee]  now  being  by  virtue  of  a  Actual  posses- 
bargain  and  sale  thereof  made  to  him  by  the  said  [tenant  in  "°'*  ^  *'*'®' 
tttU],  in  consideration  of  6^.,  by  indenture  bearing  date  the  day 
next  before  the  day  of  the  date  of  these  presents,  for  one  year 
computed  from  the  day  next  before  the  day  of  the  date  of  the 
said  indenture  of  bargain  and  sale,  and  by  force  of  the  statute 
for  transferring  uses  into  possession).  All  [parcels],  And  also  Parcels, 
all  other  the  manors,  messuages,  lands,  and  hereditaments  of 
which  the  said  [tenant  in  taU]  is  tenant  in  tail  by  virtue  of  the 
said  recited  indentures;  Together  with  all  the  rights,  members, 
and  appurtenances  to  the  said  hereditaments  and  premises 
belonging  or  appertaining;   And  all  the  estate,  right,  title.  All  deeds,  &c 


preasly  mentioned.  There  was  no  more  reason  for  particularising  dower, 
as  one  species  of  interest  which  a  married  woman  might  release,  than  for 
particnlarising  a  power  simply  collateral  as  one  species  of  limitation  which 
a  tenant  in  tiul  might  bar.  There  cannot  he  a  reasonable  doubt  that  the 
section  above  referred  to,  taken  in  connexion  with  the  definition  of  the 
word  ^*  estate,"  (s.  1),  or  even  unaided  by  that  definition,  includes  dower. 
The  question,  therefore,  if  there  be  a  question,  must  hinge  upon  the  Dower 
Act,  3  &  4  Will.  4,  c.  105.  But  that  act,  which,  after  admitting  the  wife, 
on  the  one  hand,  to  dower  out  of  estates  not  before  subject  to  dower,  and 
enabling  fhe  husbandf  on  the  other  hand,  to  exclude  dower  by  his  aliena- 
tion or  declaration,  simply  provides,  (s.  14),  ^*  that  this  act  shall  not  ex- 
tend to  the  dower  of  any  widow  married  on  or  before  the  1st  of  January, 
1834,'*  and  has,  therefore,  left  the  aboye  enabling  section  of  the  act  of 
3  &  4  Will.  4,  c.  74,  in  regard  to  alienation  by  married  women,  wholly 
untouched.  The  argument  which  seeks  to  prove  that  a  title  to  dower, 
attaching  on  X)t  before  the  1st  of  January,  1834,  can  neither  be  extin- 
guished by  the  husband  and  wife  under  the  Fines  and  Recoreries  Act,  nor 
defeated  by  the  husband  under  the  Dower  Act,  amounts  to  this :  that,  if 
the  Fines  and  Recoveries  Act  extended  to  dower,  yet,  the  Dower  Act, 
when  it  enabled  the  husband  alone  to  exclude  the  dower  of  a  wife  taken 
after  the  1st  of  January,  1834,  necessarily  abrogated  the  power  conferred 
upon  the  wife,  in  conjunction  with  the  husband,  by  the  Fines  and  Reco- 
veries Act,  of  releasing  her  title  to  dower;  and  that^  as  well  in  regard  to 
women  whose  rights  are  expressly  within  the  Dower  Act,  as  in  regard  to 
women  whose  rights  are  expressly  excepted  out  of  it. 
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interest^  claim^  and  demand  whatsoever  of  the  said  ItenatU  in 

tail],  in^  to^  out  of^  or  upon  the  said  hereditaments  and  pre- 

Habendum,       mises:    To  HAVE  AND  TO  HOLD  the  said  manors,  messuages, 

lands,  hereditaments,  and  premises  hereby  released  or  intended 
(Subject  to        BO  to  be,  with  their  appurtenances  (subject  to  the  said  jointure 

and  term^        reut-charge  of  £ ,  limited  by  the  said  recited  indentures  to 

the  said  [mother]  for  her  life,  and  the  powers  and  remedies 

thereby  given  for  enforcing  the  payment  thereof,  and  to  the 

said  term  of  500  years  thereby  limited  to  the  said  [trustees  of 

Toieieweein     term],  and  the  subsisting  trusts  thereof),  unto  the  said  [re- 

^  lessee],  and  his  heirs,  to  such  uses  (158),  upion  and  for  such 

dower.  ^^^^^    tmsts  and  purposes,  and  in  such  manner  as  the  said  [tenant  in 

tail]  shall  by  any  deed  or  deeds  appoint,  and  in  default  of  ap- 
pointment. To  the  use  of  the  said  [tenant  in  tail],  and  his  as- 
signs, for  his  life,  without  impeachment  of  waste,  and  imme- 
diately after  the  determination  of  his  estate  in  his  lifetime.  To 
the  use  of  the  said  [relessee],  his  executors  and  administrators, 
during  the  life  of  the  said  [tenant  in  tail].  In  trust  for  the  said 
[tenant  in  tail],  and  his  assigns.  And  immediately  after  the  de- 
termination of  the  estate  of  the  said  [relessee] ,  To  the  use  of  the 
said  [tenant  in  tail],  his  heirs  and  assigns  for  ever  (159).  In 
WITNESS  Sec.  (160). 

ConTejBoce  by  (168)  Although  the  estate  be  instantly  re-vested  in  the  tenant  in  tail,  by 
tenant  in  tail  to  Uniting  the  use  to  himself,  it  is  clear  that  he  will  acquire  a  new  owner- 
snfficient.   '        ship,  discharged  from  the  limitations  of  the  settlement,  no  less  efPectnally 

than  if  he  had  so  conveyed  as  to  vest  the  estate  in  a  third  penon,  and  had 
Conyeyance  to  afterwards  taken  a  reconveyance.  It  is  equally  clear  that  a  conveyance  to 
^^'\^h  ^^^^  ^*^^  ^U  ^  effectual  for  the  purposes  of  the  act,  notwithstanding  that  the 
no  seiain.  conveying  party  has  no  legal  setsin,  as  where  the  estate  tail  is  equitable,  or 

is  turned  to  a  right,  or  is  absolutely  barred ;  though  in  such  cases  the  assur- 
ance, is  merely  formal,  or  rather  proceeds  upon  the  fiction  of  a  legal  tenancy 
in  tail ;  for  when  the  assurance  is  said  to  he/armtU,  it  is  not  meant  that  the 
form  of  a  lease  and  release,  &c.,  as  settled  by  practice,  must  be  strictly 
pursued,  since  it  is  clear  that  the  acts  would  be  satisfied  by  any  instru- 
ment, however  infbrmaly  which,  if  the  tenant  in  tail  were  owner  of  the  le- 
gal estate,  would,  under  the  circumstances  of  the  title,  operate  substan- 
tially as  a  l^al  conveyance.    It  has  been  already  shewn,  (vide  ante, 
n.  (77) ))  that  the  character  of  an  assurance  is  not  determined  by  its  in- 
trinsic form  and  ostensible  purport. 
Efl^t  of  mort-        (1^9)  Vide  ante,  n.  (155),  as  ib  adding  a  declaration  against  dower. — 
S*S^>^^.^  ^^^^  The  tenant  in  tail  may,  if  he  thinks  fit,  make  a  partial  or  limited  disposi- 
tions by  te^'t    ^^^»  ^  ^^^  ^®  ^^  ^^^  years,  thereby  barring  the  entail  to  the  extent  only 
in  taiL  of  giving  efiPect  io  such  disposition;  but  every  dispodtion  made  by  him. 
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No.  88. 

Conveyance  by  Deed  of  Grant,  by  a  Tenant  in  Teal 
in  BemamdeTf  under  a  protected  Settlement,  without 
the  Consent  of  the  Protector;  with  a  Covenant  to 
perfect  the  TUle  at  a  future  period, . 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [tenant  in  tail],  of  &c.,  of  Parties. 


either  of  the  entire  fee,  or  of  an  estate  less  than  the  fee,  for  a  particular  or 
limited  pwrpoWy  as  by  way  of  mortgage,  will  depend,  for  its  effect,  ultra 
that  purpose,  upon  s.  21  of  the  act,  3  &  4  WiU.  4,  c.  74,  on  which  some  re- 
marks have  already  been  made,  (Ante,  VoL  1,  Chap«  y.)>  A  tenant  in  tail 
intending  to  make  a  mortgage,  or  other  disposition  of  that  nature,  will  pro- 
bably be  advised  to  acquire  the  fee  by  a  previous  assurance  under  the  act. 
(Vide  ante,  n.  (1^0)).  If  it  be  his  wish  that  a  mortgage  or  other  disposi- 
tion in  fee,  or  for  his  life,  made  for  a  limited  purpose,  should  operate  in 
equity  as  a  bar  pro  tanto  only,  he  must  either  declare,  by  a  wparoiU  deed, 
hia  intention  to  restrain  its  operation,  or,  what  is  the  same  thing  in  sub- 
stance, re-settle  the  equity  of  redemption  to  the  old  uses,  which  may  be 
effected  by  a  short  reference  to  those  uses;  but  lest  such  re-settlement 
should  be  deemed  a  deektroHon  in  contravention  of  the  act,  it  should  like- 
wise be  the  subject  of  a  separate  deed. 

In  conridering  this  section  of  the  act  another  point  presents  itself.    If  a   Mortgage  in  fee 
traant  in  tail  suffered  a  recovery  and  limited  the  use  to  a  mortgagee  in  fee,  *J  ^^j^°^"JL 
with  a  condition  awnding  the  limitation  on  payment  of  the  money  at  a  conditioned  to 
given  time,  it  is  clear,  that,  on  performance  of  the  condition,  the  fee-  be  void, 
simple,  guned  by  the  reco>oeryy  vested  in  the  tenant  in  tail ;  but  where  a 
tenant  in  tail  makes  an  assurance  under  the  act,  conditioned  to  be  void  in 
pjio  on  a  given  act  or  in  a  given  event,  it  should  seem  that,  after  perform- 
ance of  the  condition,  nothing  would  remain  to  operate  upon  the  entaO, 
and  that  therefore  a  mortgage  in  fee  intended  to  work  an  absolute  bar 
should  not  be  so  conditioned,  but  that  the  proviso  for  redemption  should 
&ect  a  reconveyance. 

(160)  The  lease  and  release  must  be  enroUed  in  the  Court  of  Chancery   Enrolment  and 
within  six  calendar  months  after  the  execution,  in  order  to  be  effectual  as  acknowledg- 
a  bar  to  the  estate  taO,  and  the  release  must  be  acknowledged  before  a 
judge  or  a  master  in  Chancery,  &c.,  in  order  to  be  effectual  as  a  release 
of  the  dower.  (Ante,  Vol.  1,  Chap,  v.).    For  forms  of  the  memorandum  of 
acknowledgment,  certificate  of  acknowledgment,  and  affidavit,  vide  post. 
A  purchaser  or  mortgagee  cannot  safely  pay  his  money  till  the  assurance  Enrolment 
«f  Che  tenant  in  tail  is  enrolled,  nor  without  having  ascertained  by  search  ^^^  priority. 
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the  one  part^  and  ^purchaser],  of  &c.^  of  the  other  part. 
Recitals         Whereas^  under  the  lasf  will  and  testament  of  [testatar^s  name 

— of  wHl,  de-     and  description],  deceased^  bearing  date  the day  of , 

wtoJfs  totne^   in  the  year ,  duly  executed,  as  the  law  then  required,  for 

for  life;  passing  freehold  estates,  and  proved  in  the  Prerogative  Court 

—to  grantor  in  of  the  Archbishop  of  Canterbury,  on  the day  of  — •. — ,  in 

^* '  .    the  year ,  ^protector],  of  &c.,  is  seised  in  possession  of  the 

udi;  messuage  or  tenement  and  hereditaments  hereinafter  described, 

—to  ^antor  in   and  hereby  granted  or  intended  so  to  be,  with  their  appurte- 
^^^*  nances,  for  his  life,  with  remainder  to  the  said  [tenant  in  taU] 

the  heirs  of  his  body,  with  remainder  to  [remainder-man']  and 
the  heirs  of  his  body,  with  remainder  to  the  said  [tenant  in  tail] 
—the  tenant  in  his  heirs  and  assigns  for  ever;  And  whereas  the  said  [tenant 
tail  nas  issue;  ^^  tot/]  has  issuc  [number]  children  now  living,  namely,  [names 
—of  contract  of  children^  (161) ;  And  whereas  the  said  [tenant  in  tail]  has 
for  sale;  contracted  with  the  said  [purchaser]  for  the  sale  (162)  to  him 

of  the  remainder  in  fee-simple,  immediately  expectant  on  the 
decease  of  the  said  [tenant  for  life],  in  the  said  messuage  or 
tenement  and  hereditaments,  with  the  appurtenances,  at  the 


that  no  previous  assurance  has  been  enrolled,  for  priority  is  given  to  the 
assurance  first  enrolled.  (Vide  ante.  Vol.  1,  Chap.  v.). 
Effect  of  assur-  (161)  This  £Etct  is  recited,  because,  during  the  existence  of  issae  in  tail, 
ance  by  tenant  ^^  enjoyment  of  the  purchaser  under  this  assurance  will  be  secure,  as  its 
tected  settle-  effect  will  be  to  convey  a  fee  determinable  on  the  fiulure  of  such  issue, 
ment,  without  After  the  making  of  the  assurance,  the  tenant  in  tail  and  his  issue  will  re- 
consent  ^^^  Qjjj^  ^g  Ij^^pg^  unproductive,  and  inalienable  right  of  perfecting  the 

title  of  the  purchaser  by  an  assurance  under  the  act,  to  be  made  either 
during  the  protectorship,  and  with  the  consent  of  the  protector,  or  after  the 
Enlargement  of  protectorship  shall  determine ;  (vide  post,  No.  34) ;  meanwhile  the  pur- 
base  fee.  chaser  will  be  entitled  to  a  "  base  fee,"  which  he  may  alien  by  deed  or  will, 

and  which,  if  it  should  become  united  in  him  with  the  immediate  re- 
mainder in  fee,  by  failure  of  the  mesne  remainder  in  tail,  expectant  on  the 
estate  tail  of  the  vendor,  would  be  enlarged,  (vide  ante.  Vol.  1,  Chap,  v.), 
into  a  fee-simple. 
Sales,  &c.y  by  (16^)  It  must  be  borne  in  mind  that  equity  extends  its  peculiar  protec- 
heirs  expectant,   ^qq  ^  jjeirs   expectant,  and  to  all  persons  standing  in  that  relation,  by 

relieving  against  their  improvident  contracts;  and,  consequently,  that 
dealings  of  that  nature  with  remainder-men  in  tail,  (unless  with  the 
privity  of  *Uhe  father  or  other  person  standing  in  loco  parentia — ^the 
person  from  whom  the  spes  successionis  was  entertained,  or  after  whom 
the  reversionary  interest  was  to  become  vested  in  possession,"  {King  y. 
Hamlet,  Mylne  &  Keen,  466;  9  Bligh's  Pari.  Rep.  N.  S.  576:  see  Earl  of 
Portmore  v.  TayloTy  6  Sim.  182),  must  be  open  to  equitable  scrutiny. 
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price  of  £ ;    And  whereas^    the  said    [tenant  in  tail]  —that  consent 

cannot  obtain  the  consent  of  the  said  [tenant  for  life],   as  cannorbHb- 
protector  of  the  settlement  made  by  the  said  will,  to  the  alien-  tained; 
ation  of  the  said  remainder  in  fee,  but  the  said  [purcfutser]  has  —of  agreement 
agreed  to  accept  a  conveyance  (163)  from  the  said  [tenant  in  ve^ce  with" 
tail],   without  such  consent,   on  his  entering  into  a  cove-  covenant  to 
nant  (164)  that  he  or  his  issue  will  perfect  the  title  of  the  said 
[purchaser]   to  the  said  remainder.     Now  this  indenture  Testatum. 
WITNESSETH,  that  iu  pursuance  of  the  said  recited  contract,  and 

in  consideration  of  the  sum  of  £ of  lawful  British  money 

paid  by  the  said  [purchaser]  to  the  said  [tenant  in  tail]  on  the 
execution  of  these  presents,  the  receipt  of  which  sum  the  said 
[tenant  in  taU]  hereby  acknowledges,  and  therefrom  releases 
and  discharges  the  said  [purcliaser],  his  heirs,  executors,  ad- 
ministrators, and  assigns.  The  said,  [tenant  in  tail],  in  order  as  Tenant  in  tail 
well  to  defeat  his  estate  tail  under  the  said  will  in  the  said  mes-  ?'^°^* 
suage  or  tenement  and  hereditaments,  and  pass  a  base  fee  (165) 
in  remainder  immediately  expectant  on  the  decease  of  the  said 
[tenant  for  Itfe],  as  also  to  pass  his  ultimate  remainder  in  fee- 
simple  under  the  aforesaid  limitation  to  him,  his  heirs  and  as- 
signs. Hath  granted  and  conveyed,  and  by  these  presents  Doth 


(168)  The  distinction  which  existed  under  the  old  law  between  the  ope-   Assnrance  un- 
ration  of  the  fine  with  proclamations,  and  of  the  recovery  of  a  tenant  in  der  the  act  as- 
tail,  the  former  barring  the  issue  in  tail  only,  the  latter  barring  as  well  recovery  unless 
the  issue  in  tail  as  every  ulterior  claimant,  is  abolished  with  the  assur-  made  without 
ances  themselves,  except  that  the  substituted  assurance  of  a  tenant  in  tail  ^^^  consent  of 
under  a  protected  settlement,  made  tnthout  the  consent  of  the  protector,  is      ^  ^'^  ^^  ^^' 
80  £&r  assimilated  to  the  operation  of  the  fine,  that  it  will  not  confer 
a  title  as  against  any  estate  or  interest  limited  to  take  effect  after  or  in  de- 
feasance of  the  estate  tail,  and  to  which  the  tenant  in  tail  is  not  him- 
self -entitled.      With  this  single  exception,    the  substituted    assurance 
wUl  produce  the  full  effect  of  a  recovery,  as  a  bar  to  estates  tail  and 
remainders. 

(164)  This  covenant  will  not  be  of  any  force  to  bind  the  issue  in  tail  or    Issue  and  re- 
the  remainder-men.  (Vide  ante,  Vol.  1,  Chap.  v.).     So  far  as  regards  their   mainder-men 
acts,  it  sounds  merely  in  damages  against  the  covenantor.    In  aid  of  the   ^^e  covenant  o( 
covenant  a  portion  of  the  purchase-money  may  be  impounded  in  the  names   tenant  in  tail. 
of  trustees,  to  be  transferred  to  the  tenant  in  tail  or  his  issue,  on  comple- 
tion of  the  title.    Vide  post,  No.  34^  for  the  mode  of  specifically  perform- 
ing this  covenant. 

(166)  Vide  ante,  Vol,  1,  Chap,  v. 

•   VOL.  II.  N 
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Parcels. 

All  esUte,  &c 

Habendum, 


^ — to  purchaser 
^n  fee. 


CoveDants  by 
tenant  in  tail; 


— that  be  is 
entitled  to  the 
remainder; 

— that  he  has 
right  to  convey; 


— for  peaceable 
enjoyment; 


— ^for  freedom 
from  incam- 
brances; 


Suggestion  in 
regard  to  con- 
reyance  by 
grant  to  uses. 


grant  (166)  and  convey  unto  the  said  Ipurcfiaser],  his  heirs 
and  assigns^  All  [^parcels],  Together  with  all  the  rights^  meni« 
hers^  and  appurtenances  thereunto  belonging;  and  also  all  the 
estate^  rights  title^  and  interest  of  the  said  [tenant  in  tail]  in  or 
to  the  said  hereditaments  and  premises:  To  have  and  to 
HOLD  the  said  messuage  or  tenement^  hereditaments  and  pre- 
mises hereby  granted^  or  intended  so  to  be^  with  their  appurte- 
nances^ unto  and  to  the  use  (167)  of  the  said  [purc?M8er],  his 
heirs  and  assigns^  Subject  to  the  estate  for  life  of  the  said 
[protector],  and  the  estates^  rights^  interests^  and  powers,  to 
take  effect  after  the  determination  or  in  defeasance  of  the  estate 
tail  of  the  said  [tenant  in  taU],  other  than  the  ultimate  re- 
mainder so  limited  to  him,  his  heirs  and  assigns,  as  aforesaid. 
And  the  said  [tenant  in  tail],  for  himself,  his  heirs,  executors, 
and  administrators,  hereby  covenants  and  agrees  with  the  said 
[purchaser],  his  heirs,  executors,  administrators,  and  assigns, 
that,  notwithstanding  any  act,  matter,  or  thing  done  or  per- 
mitted by  the  said  [tenant  in  tail],  or  by  the  said  [devisor],  or 
any  person  or  persons  claiming  through  or  under  him,  to  the 
contrary,  the  said  [tenant  in  tail]  is  now  well  entitled  to  the 
said  messuage  or  tenement,  hereditaments,  and  premises,  with 
their  appurtenances,  for  an  estate  tail  in  remainder  expectant 
as  aforesaid,  with  such  remainders  over  as  aforesaid ;  and  also, 
that,  notwithstanding  any  such  act,  matter,  or  thing  as  afore- 
said, the  said  [tenant  in  tail]  now  has  in  himself  good  right  by 
these  presents  to  grant  or  otherwise  assure  the  said  messuage 
or  tenement,  hereditaments,  and  premises,  with  their  appurte- 
nances, in  manner  aforesaid;  And  also,  that  the  same  mes- 
suage or  tenement,  hereditaments,  and  premises,  shall  or  may 
be  peaceably  and  quietly  held,  enjoyed,  and  disposed  of  ac- 
cordingly, without  any  eviction,  interruption,  or  denial  firom  or 
by  the  said  [tenant  in  tail],  or  any  person  or  persons  rightfully 
claiming  or  to  claim  any  estate,  right,  title,  or  interest,  at  law 
or  in  equity,  through,  under,  or  in  trust  for  him,  or  through  or 
under  the  said  [devisor]  ;  Free  and  clear,  or  by  the  said  [tenant 


(166)  Ante,  No.  30. 

(167)  When  a  valuable  consideration  is  expressed,  and  uses  are  to  be 
limited  upon  the  seisin  of  the  grantee,  it  may  be  prudent  to  insert  the 
words  "  by  way  of  grant  at  the  common  law,  and  not  of  bai^in  and  sale,'* 
immediately  before  the  operative  words.  (Vide  ante,  n.  (149)  ). 
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in  tail],  his  heirs^  executors^  or  administrators^  effectually  kept 
indemnified  from  or  against  all  former  or  otHer  estates^  rights^ 
titles^  charges^  and  incumbrances  created  or  occasioned  by  the 
said  [tenant  in  tail]  or  the  said  [devisor],  or  any  person  or  per- 
sons claiming  or  to  claim  through^  under^  or  in  trust  for  the 
said  [tenant  in  tail],  or  through  or  under  the  said  [devisor],  or 
by  the  act,  default,  privity,  or  procurement  of  either  of  them 
(except  the  estates,  rights,  interests,  and  powers,  subject  to 
which  the  said  hereditaments  and  premises  are  hereinbefore 
granted  or  intended  so  to  be) ;  And  also,  that  the  said  [tenant  .for  further 
in  tail],  and  every  person  having  or  rightfully  claiming  or  to  "***'*^<^®J 
claim  any  estate,  right,  title,  or  interest,  at  law  or  in  equity, 
through,  under,  or  in  trust  for  him,  or  through  or  under  the 
said  [devisor],  (except  claimants  in  respect  of  the  estates^ 
rights,  interests,  and  powers,  subject  to  which  the  said  here- 
ditaments and  premises  are  hereinbefore  granted  or  intended 
BO  to  be),  will  at  any  time  or  times  hereafter,  at  the  request 
and  costs  of  the  said  [purchaser],  his  heirs  or  assigns,  do  and 
execute  every  such  act,  deed,  conveyance,  or  assurance  in  the 
law  whatsoever,  for  more  effectually  or  satisfactorily  granting, 
confirming,  or  otherwise  assuring  the  said  messuage  or  tene- 
ment and  hereditaments  and  premises,  with  the  appurtenances, 
according  to  the  true  intent  of  the  grant  hereinbefore  con- 
tained, as  by  the  said  [purcliaser],  his  heirs  or  assigns,  or  his 
or  their  counsel  in  the  law,  shall  be  reasonably  required  or  ad- 
vised, and  as  shall  be  tendered  to  be  done  or  executed ;  And  -^to  perfect  the 
moreover^  that  the  said  [tenant  in  tail],  or  his  issue  in  tail,  will  ^' 
or  shall,  when  enabled  or  competent  in  this  behalf,  at  the  re- 
quest of  the  said  [purchaser],  his  heirs  or  assigns,  but  at  the 
costs  of  the  said  [tenant  in  tail],  his  executors  or  administra- 
tors, do  and  execute,  and  also  perfect  by  enrolment  or  other- 
wise, such  acts,  deeds,  and  assurances  for  effectually  defeating 
all  estates,  rights,  interests,  and  powers,  to  take  effect  after  the 
determination  or  in  defeasance  of  the  estate  tail  of  the  said 
[tenant  in  tail]  in  the  said  messuage  or  tenement,  heredita- 
ments, and  premises,  hereby  granted,  or  intended  so  to  be,  and 
completing  the  title  of  the  said  [purchaser],  his  heirs  or  as- 
signs, to  the  inheritance  in  fee-simple  of  and  in  the  same  mes- 
suage or  tenement,  hereditaments,  and  premises,  either  in  pos- 
session, or,  as  the  case  may  be,  in  remainder  immediately  ex- 
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pectant  on  the  decease  of  the  said  [tenant  for  life],  as  the  said 
[purchaser],  his  heirs  or  assigns^  or  his  or  their  counsel  in  the 
law^  shall  be  reasonably  required  or  advised^  and  as  shall  be 
tendered  to  be  done  or  executed.     In  witness  8cc.  (168). 


No.  34. 


Conveyance^  by  Bargain  and  Sale^  by  an  Heir  in 
Tail,  for  perfecting  the  Title  of  a  Pwr chaser  entitled 
to  a  Base  Fee  under  the  Assurance  of  an  Ancestor  of 
the  Bargainor  (169). 


day  of 


in  the 


Partiea. 

Recitals 
— of  indenture 


of  heir  in  tail 
conveyed  a  base 
fee; 


This  indenture,  made  the  

year  of  our  Lord ,  Between  [heir  in  tail],  of  &c.,  of  the 

one  part,  and  [oumer  of  base  fee],  of  &c.,  of  the  other  part. 

Whereas,  by  indenture  of  grant,  bearing  date  the  day 

of ,  in  the  year ,  and  made  between  [ancestor  of  heir 

whwh^ancestor   *w  tail],  of  the  one  part,  and  the  said  [oumer  of  base  fee],  of  the 

« 

other  part ;  and  enrolled  on  the day  of ,  in  the  same 

year,  in  the  High  Court  of  Chancery,  after  reciting  that  under 
the  last  will  and  testament  of  [testator^ s  name  and  description], 

deceased,  bearing  date  the day  of ,  in  the  year , 

duly  executed,  as  the  law  then  required,  for  passing  fireehold 

estates,  and  proved  on  the day  of ,  in  the  year , 

in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury, 
[tenant  for  Itfe],  of  &c.,  was  seised  in  possession  of  the  mes- 
suage or  tenement  and  hereditaments  therein  and  hereinafter 
described,  and  thereby  granted  or  intended  so  to  be,  with  the 
appurtenances,  for  his  life,  with  remainder  to  the  said  [an- 
cestor],  and  the  heirs  of  his  body,  with  remainder  to  [remainder- 
man],  and  the  heirs  of  his  body,  with  remainder  to  the  said 


(168)  As  to  enrolment,  vide  ante,  n.  (160). 

( 169)  For  an  explanation  of  the  state  of  the  title  to  which  this  assur- 
ance is  applicable,  and  its  nature  and  operation,  vide  ante,  notes  to  No. 
83.    As  to  enrolment,  vide  ante,  n.  (160). 
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[ancestor],  his  heirs  and  assigns  for  ever;  And  also  reciting 
that  the  said  [ancestor]  had  issne  [number]  children  then  livings 
namely^  the  said  [?ieir%n  tail]  and  [names  of  the  other  children] ; 
And  also  reciting  that  the  said  [ancestor]  had  contracted  with 
the  said  [oumer  of  base  fee],  for  the  sale  to  him  of  the  re- 
mainder in  fee-simple^  immediately  expectant  on  the  decease  of 
the  said  [tenant  for  life],  in  the  said  messuage  or  tenements 
and  hereditaments^  with  the  appurtenances^  at  the  price  of 

£ ;  And  also  reciting  that  the  said  [ancestor]  could  not 

obtain  the  consent  of  the  said  [tenant  for  life],  as  protector  of 
the  settlement  made  by  the  said  recited  wiU^  to  the  alienation 
of  the  said  remainder  in  fee^  but  that  the  said  [oumer  of  base 
fee]  had  agreed  to  accept  a  conveyance  firom  the  said  [ances- 
tor] without  such  consent^  on  his  entering  into  a  covenant 
that  he  or  his  issue  would  perfect  the  title  of  the  said  [oumer  of 
base  fee]  to  the  said  remainder;  It  is  witnessed^  that^  in  pur- 
suance of  the  said  contract^  and  for  the  valuable  consideration 
therein  mentioned,  the  said  [ancestor],  in  order  as  well  to  de- 
feat his  estate  tail  under  the  said  will  in  the  said  messuage  or 
tenement  and  hereditaments,  and  pass  a  base  fee  in  remainder 
inmiediately  expectant  on  the  decease  of  the  said  [tenant  for 
life]f  as  also  to  pass  his  ultimate  remainder  in  fee  under  the 
aforesaid  limitation  to  him,  his  heirs  and  assigns,  Did  grant  and 
convey  unto  the  said  [oumer  of  base  fee],  his  heirs  and  assigns. 
All  [parcels],  with  the  appurtenances,  To  hold  the  same  unto 
and  to  the  use  of  the  said  [oumer  of  base  fee],  his  heirs  and  as- 
signs, subject  to  the  estate  for  life  of  the  said  [tenant  for  life], 
and  the  estates,  rights,  interests,  and  powers,  to  take  effect 
after  the  determination  or  in  defeasance  of  the  estate  tail  of 
the  said  [ancestor],  other  than  the  ultimate  remainder  so 
limited  to  him,  his  heirs  and  assigns  as  aforesaid ;  And  by  the  —and  cove- 
said  indenture  now  in  recital,  the  said  [ancestor]  covenanted  "«n^«^.thathe 

'  •-  -■  or  ni8  issue 

with  the  said  [oumer  of  base  fee],  his  heirs,  executors,  adminis-  would  perfect 
trators,  and  assigns,  that  the  said  [ancestor]  or  his  issue  in  tail  ®  ^  ^> 
would  or  should,  when  enabled  or  competent  in  that  behalf,  at 
the  request  of  the  said  [oum^  of  base  fee],  his  heirs  or  assigns, 
but  at  the  costs  of  the  said  [ancestor],  his  executors  or  ad- 
ministrators, do  and  execute,  and  also  perfect  by  enrolment  or 
otherwise,  such  acts,  deeds,  and  assurances  for  effectually  de- 
feating all  estates,  rights,  interests,  and  powers  to  take  effect 
after  the  determination  or  in  defeasance  of  the  estate  tail  of 
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— of  death  of 
ancestor; 


^of  death  of 
protector; 

— that  heir  has 
consented  to 
perforin  the 
covenant 

Testatum. 


Tenant  in  tail 
bargains  and 
seUs. 


Parcels. 


All  estate,  &e. 


Habenddit, 


— to  purchaser 
in  fee. 

Covenant  by 
heir  in  tail  that 
he  has  not  in- 
cumbered. 
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the  said  [ancestor]  in  the  said  messuage  or  tenement^  heredita- 
ments^ and  premises^  thereby  granted  or  intended  so  to  be^  and 
completing  the  title  of  the  said  [oumer  of  base  fee],  his  heirs  or 
assigns,  to  the  inheritance  in  fee-simple  of  and  in  the  same 
messuage  or  tenement^  hereditaments^  and  premises^  either  in 
possession^  or^  as  the  case  might  be,  in  remainder  immediately 
expectant  on  the  decease  of  the  said  [tenant  for  life],  as  by  the 
said  [oumer  of  base  fee],  his  heirs  or  assigns,  or  his  or  their 
counsel  in  the  law,  should  be  reasonably  required  or  advised^ 
and  as   should  be  tendered  to  be  done  or  executed;  And 

WHEREAS  the  said  [ancestor]  died  on  the day  of ,  in 

the  year ,  leaving  the  said  [heir  in  tail],  his  only  [or  eldest] 

son  and  heir  in  tail  surviving  him ;  And  whereas  the  said 

[tenant  for  life]  died  on  or  about  the day  of ,  in  the 

year ;  And  whereas  the  said  [heir  in  tail]  has  consented 

specifically  to  perform  the  said  recited  covenant  entered  into 
by  the  said  [ancestor].  Now  therefore  this  indenture 
WITNESSETH,  that,  iu  consideration  of  10s.  paid  by  the  said 
[owner  of  base  fee]  to  the  said  [^teir  in  tail]  on  the  execution  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged. 
The  said  [heir  in  taU],  in  order  to  defeat  all  estates,  rights,  in- 
terests, and  powers  limited  to  take  efifect  after  or  in  defeasance 
of  the  base  fee,  into  which  the  estate  tail  of  the  said  [ancestor] 
was  converted  by  the  operation  of  the  said  recited  indenture, 
and  in  order  to  complete  the  title  of  the  said  [oumer  of  base 
fee]  to  the  inheritance  in  fee- simple  in  possession  of  the  said 
messuage  or  tenement,  hereditaments,  and  premises.  Hath  bar- 
gained  and  sold,  and  by  these  presents  Doth  bargain  and  sell 
unto  the  said  [oumer  of  base  fee]  and  his  heirs.  All  the  said 
messuage  or  tenement,  hereditaments,  and  premises  comprised 
in  the  said  recited  indenture;  Together  with  all  the  rights, 
members,  and  appurtenances  to  the  said  hereditaments  and 
premises  belonging ;  And  all  the  estate,  right,  title,  and  in- 
terest  of  the  said  [heir  in  tail]  in  or  to  the  said  hereditaments 
and  premises:  To  have  and  to  hold  the  said  messuage  or 
tenement,  hereditaments,  and  premises,  hereby  bargained  and 
sold^  or  intended  so  to  be,  with  their  appurtenances,  unto  and 
to  the  use  of  the  said  [owner  of  base  fee],  his  heirs  and  assigns 
for  ever ;  And  the  said  [heir  in  tail],  for  himself,  his  heirs,  exe- 
cutors,  and  administrators,  hereby  covenants  with  the  said 
[owner  of  base  fee],  his  heirs  and  assigns,  that  the  said  [heir  in 
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taif]  has  not  done  or  permitted  any  aet^  matter^  or  thing  what* 
soever^  by  which^  or  by  means  of  which^  the  said  messuage  or 
tenement^  hereditaments,  and  premises  hereby  bargained  and 
sold^  or  intended  so  to  be^  or  any  part  thereof^  with  their  ap- 
purtenances^ are^  is,  or  may  be  aliened,  incumbered,  or  pre- 
judicially affected.    In  witness  &c. 


No.  35. 

Assignment  by  a  Tenant  in  Tail  in  remainder,  under 
a  protected  Settlement,  with  the  Consent  of  the  Pro- 
tector, of  an  entailed  Money  Fund. 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  [^protector],  of  &c.,  of  the  Parties. 

first  part;    \tenant  in  tail],  of  &c.,  of  the  second  part;  and 
[assignee'],  of  Sec.,  of  the  third  part.    Whereas,  by  indentures  Recitals 

of  lease  and  release  bearing  date  respectively  the  and  —of  settlement 

days  of ,  in  the  year ,  the  indenture  of  release  the  father  and 

made  between  [father  of  tenant  in  tail,  and  protector  of  the  set-  ™otJ>ff  o^«- 
tlemenf],  of  the  first  part;  [mother  of  tenant  in  tait],  of  the 
second  part ;  [trustees  to  preserve  contingent  remainders],  of  the 
third  part;  and  [trustees  of  term],  of  the  fourth  part;  being 
a  settlement  executed  in  contemplation  of  the  marriage  after- 
wards solemnized  between  the  said  [protector]  and  [mother], 
divers  freehold  hereditaments  were  limited,  from  and  after  the 
solemnization  of  the  said  then  intended  marriage,  to  the  use 
of  the  said  [protector]  for  his  life,  with  remainder  to  the  use 
of  the  said  [trustees  to  preserve],  and  their  heirs,  during  the 
life  of  the  said  [protector],  upon  trust  to  preserve  the  contin- 
gent remainders  thereinafter  limited,  and  after  his  decease.  To 
the  use  and  intent  that  the  said  [mother],  if  she  should  survive 
the  said  [protector],  might,  during  the  remainder  of  her  life^ 
receive  out  of  the  rents  and  profits  of  the  said  hereditaments, 

a  yearly  rent-charge  of  £ for  her  jointure  and  in  bar  of 

dower,  with  the  usual  powers  of  distress  and  entry  for  enforcing 
payment  thereof,  with  remainder  to  the  use  of  the  said  [trustees 
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of  term],  their  executors,  administrators,  and  assigns,  for  the 
term  of  500  years,  to  be  computed  firom  the  day  of  the  date  of 
the  now  reciting  indenture  of  release,  without  impeachment  of 
waste,  upon  the  trusts  therein  declared  for  securing  the  said 
rent-charge,  and  for  raising  such  gross  and  annual  sums  of 
money  as  are  therein  mentioned  for  the  portions  and  mainte- 
nance of  the  younger  children  of  the  said  then  intended  mar- 
riage, and  firom  and  after  the  determination  of  the  said  term  of 
500  years,  and  in  the  meantime  subject  thereto,  to  the  use  of 
the  first  and  every  other  son  successively  of  the  said  then  in- 
tended marriage^  in  tail  male,  with  reversion  to  the  use  of  the 
—containing  said  [protector],  his  heirs  and  assigns  for  ever;  And  which  in- 
and  wcchange;    denture  of  release  contains  a  power  enabling  the  said  [tmstees 

to  preserve],  with  the  consent  in  writing  of  the  said  [protector], 
to  sell  or  exchange  the  said  hereditaments  or  any  of  them,  and 
to  receive  money  for  equality  of  exchange,  and  also  contains  a 
—and  directing  direction  to  invest  the  monies  to  arise  firom  sales^  and  to  be  re- 
from  mIm  and  ccived  on  exchanges,  made  under  the  said  power,  in  the  pur- 
exchanges  to  be)  chase  of  real  estates  to  be  settled  to  the  uses  limited  by  the 
to  be  settled  to  1  Same  indenture  concerning  the  said  hereditaments  thereby  set- 
same  uses,  and   |.]q^    ^^^  j^  ^j^^  meantime  to  invest  the  same  money  in  the 

m  the  mean-     \  '  ^  -^ 

time  to  be  in-  f  name  of  the  said  trustees  in  or  upon  the  public  stocks  or  funds 
rof  J4S;'  or  other  government  securities,  or  on  real  securities  in  the 

united  kingdom,  and  also  contains  a  declaration  that  the  divi- 
dends, interest,  and  yearly  produce  of  the  stocks,  funds,  and 
securities  in  or  upon  which  such  investment  should  be  made^ 
should  be  paid  and  applied  to  the  same  persons  and  for  the 
same  purposes  as  the  rents  and  profits  of  the  estates  directed  to 
be  purchased  therewith  as  aforesaid  would,  if  so  purchased,  be 
—that  tenant  in  payable  or  applicable;    And    whereas  the  said   [tenant  in 

TOnofmMriaKc   '^*^  ^®  *^®  ^®*  *^^  ^^  *^®  ®^^  marriage  between  the  said 
and  of  age;        [protector]   and  the  said  [motJier],  now  his  wife,  and  attained 

the  age  of  twenty-one  years  on  the  day  of last, 

and  there  are  several  younger  children  of  such  marriage; 
—of  sales  and  And  WHEREAS  Several  sales  and  exchanges  have  been  made 
rnves*tme"t  of  "^  pursuance  of  the  aforesaid  power  contained  in  the  said 
money.  rccitcd  indenture  of  release,  and  the  monies  received  firom 

such  sales,  and  for  equality  of  exchange  upon  such  exchanges, 
have  been  invested  in  the  names  of  the  said  [trustees],  partly 
in  the  public    stocks  or  funds   and  partly  on    real  securi- 
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ties  (170)^  and  the  inyestments  thereof. now  consist  of  the 
particulars  mentioned  in  the  schedule  hereunder  written ;  [or, 

now  consist  of  £ Bank  three  per  cent,  consolidated  an- 

nuitieS;  &c.].    Now   this   indenture  witnesseth^  that^  in  Testatum. 

order  to  defeat  the  estate  tail  of  the  said  {tenant  in  taU],  by 

virtue  of  the  said  recited  indenture  of  release^  in  the  monies^  Object  of  aBsu- 

ance. 


(170)  The  fund  applicable  to  the  purchase  of  land  to  be  entailed  may  Mode  of  anar- 
coQfflst  either  of  ready  money,  or  of  money  invested  on  securities  &c.y  or  of  *°^  ^^  ^ 
money  to  arise  under  a  trust  for  sale  impressed  on  real  estate.    If  it  con-  ^^^  jj^  ^^  ^f^ 
sist  of  money  invested,  it  matters  not  what  is  the  nature  of  the  investment,  fund,  liable  to 
The  same  form  will  apply  to  mortgages,  whether  for  years  or  in  fee,  stock,  ^  invested  in 
bonds,  &c.    The  assignment  operates,  not  upon  the  legal  interest  in  the  J^^         ^  ' 
fund  or  security,  but  merely  upon  the  equity  growing  out  of  the  direction  to 
purchase  and.  settle  the  land,  by  substituting,  for  the  equitable  right  to  an 
estate  tail  in  the  land,  an  equitable  right  to  the  absolute  property  in  the 
fund.     If  the  fund  consist  of  unsold  real  estate,  not  being  copyhold  or 
leasehold  for  years,  then  it  must  be  operated  upon  by  one  or  other  of  the 
modes  of  assurance  adapted  to  unfetter  freehold  lands;  if  it  consist  of  un- 
sold real  estate  being  copyhold,  the  mode  prescribed  for  barring  the  entail 
of  copyhold  lands  must  be  pursued ;  and  if  it  consist  of  chattels  real,  i.  e. 
leasehold  for  years,  an  assignment  is  the  appropriate  assurance.    The  as- 
signment, as  well  in  the  case  of  the  money  as  in  the  case  of  the  leaseholds 
for  years,  must  be  by  deed  enrolled  within  six  calendar  months  after  the 
execution.   (3  &  4  Will.  4,  c.  74,  s.  71).    These  distinctions  are  attended 
with  some  complexity,  but  probably  more  objections  presented  themselves, 
on  considering  the  subject  in  all  its  bearings,  than  occur  upon  a  cursory 
view,  to  the  simple  course  of  acting  upon  the  fund,  in  every  case,  as  if  it 
were  equitably  converted  into  lands  of  freehold  tenure,  and  conveying  it 
under  the  denomination  of  ^^  money-land,"  by  an  assurance  adequate  to 
pass  freehold  estates.    Whether  there  is  or  is  not  a  protector  of  the  settle- 
ment, the  tenant  in  tail  must,  in  order  to  unsettle  the  fund,  adopt  the  same 
mode  pf  assurance.    With  respect  to  a  qitasi  entail  of  leaseholds  for  lives.  Estates  pur 
it  may  still  be  barred  as  heretofore  by  an  ordinary  deed,  (ante.  Vol.  1,  ^^^  ^**  *°^ 
Chap.  v«);  and  with  respect  to  leaseholds  for  years  destined  to  attend,  so  i,^^  ^o  be  dis- 
iar  as  the  law  will  permit,  the  devolution  of  freeholds  in  strict  settlement,  charged  from 
rince  the  absolute  vesting  cannot,  by  force  of  the  limitations/)^  «e,  be  post-  "cttlement. 
poned  beyond  a  life  or  lives  in  being  and  twenty-one  years,  (ante.  Vol.  1, 
Illustrations,  IV.),  no  assurance  is  necessary  to  defeat  the  settlement.    The 
act  has,  of  course,  no  application  to  these  improper  entails,  (if  they  may  be 
so  termed),  which  were  either  destructible  by  a  common  conveyance,  or 
incapable  from  their  own  nature  of  exceeding  the  limit  fixed  by  the  rule 
against  perpetuities;  leaseholds  for  lives  and  for  years  are  contemplated  by 
the  section  in  question  only  as  constituting  the  fund  devoted  to  the  pur- 
chase of  lands  susceptible  of  a  proper  entail. 
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Tenant  in  tail 
with  consent  of 
protector,  as- 


) 


Habendum, 

— to  assignee, 
as  personal  es- 
tate; 


stocks^- fiiiids^  and  securities  hereby  assigned  or  intended  so  to 
be^  and  all  estates^  rights^  interests^  and  powers  to  take  effect 
after  the  determination  or  in  defeasance  of  such  estate  tail^  and 
to  vest  the  absolute  beneficial  interest  in  the  said  monies^ 
stocks^  funds^  and  securities  in  the  said  [tenant  in  tail],  subject 
to  the  limitations  of  the  same  indenture  antecedent  to  the  said 
estate  tail^  The  said  [tenant  in  tait],  with  the  consent  of  the 
said  [protector],  as  protector  of  the  settlement  creating  the 
said  estate  tail^  Hath  assigned,  and  by  these  presents  Doth  as- 
sign (171)  unto  the  said  [assigjiee],  his  executors,  administra- 
tors, and  assigns.  All  the  moiue?  which  have  been  received  firom, 
or  in  respect  of,  such  s^es  and  exchanges  as  aforesaid,  and  all 
the  stocks,  fiinds,  and  securities  in  or  upon  which  the  same 
monies  have  been  invested;  And  all  other  the  monies  which 
have  been  received,  or  have  arisen  (172),  from,  or  in  respect  of, 
any  sale  or  sales,  or  any  exchange  or  exchanges,  made  in  pur- 
suance of  the  said  power  contained  in  the  said  recited  inden- 
ture of  release,  and  all  the  stocks,  funds,  and  securities  in  or 
upon  which  such  monies  or  any  of  them  have  been  invested ; 
And  also  all  the  right,  title,  and  interest  of  the  said  [tenant  in 
tait],  in  or  to  the  said  monies,  stocks,  funds,  and  securities 
hereby  assigned  or  intended  so  to  be  :  To  have  and  to  hold 
the  said  monies,  stocks,  funds,  securities,  and  premises  hereby 
assigned  or  intended  so  to  be,  unto  the  said  [assignee],  his  exe-^ 
cutors,  administrators,  and  assigns,  as  personal  estate,  dis- 
charged  from  the  said  estate  tail,  and  all  estates,  rights,  in- 
terests, and  powers  to  take  effect  after  the  determination  or  in 


The  assign- 
ment of  an  en- 
tailed fund  is 
purely  formal. 


The  assign- 
ment of  an  en- 
tailed fund  in- 
operative upon 
a  fund  to  arise 
infiUurc, 


(171)  In  point  of  fact  nothing  passes  the  assignment — ^no  legal  interest, 
for  the  assignor  has  a  mere  equity — no  equitable  interest,  for  the  assignee 
is  not  intended  to  take  beneficially.  Indeed,  if  the  assignee  were  in- 
tended to  take  beneficially,  still  the  assignment  would  be  merely  formal, 
since  all  dispositions  of  equitable  rights  operate  by  way  of  contract, 
and  not  of  conveyance.  The  act  says  ^^an  assi^ment  by  deed,''  and 
the  form  of  assignment  commonly  adopted  in  practice  for  the  transfer  of 
personal  estate  is  proper  to  be  observed;  but  as  the  term  '^ assignment"  is 
very  indefinite,  (see  2  Black.  Comm.  326),  the  act  seems  to  admit  of  con- 
sidorable  latitude  in  point  of  form. 

(172)  The  assignment  cannot  be  made  to  embrace  the  produce  of  Juture 
sales,  &c.,  of  the  settled  estate ;  but  it  may  extend  to  the  produce  of  sales^ 
&c.,  for  which  contracts,  binding  on  the  persons  claiming  under  the  settle- 
ment, have  been  entered  into. 
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defeasance  of  such  estate  tail^  but  subject  and  without  pre- 
judice to  the  limitations  of  the  said  recited  indenture  of  release 
antecedent  (173)  to  the  said  estate  tail;  To  the  intent  ^upon  trust  to 
that  the  said  [assi^fnee]  may,  by  the  indenture  of  which  the  '^»"*s^ 
engrossment  is  indorsed  on  the skin  of  these  presents,  re- 
assign (174)  the  same  monies,  stocks,  funds,  securities,  and  pre- 
mises unto  the  said  [tenant  in  tail],  his  executors^  administra- 
tors, and  assigns,  as  part  of  his  per9onal_e8taite.(175).  In  wit- 
ness &c. 

The  Schedule  above  referred  to, 

[Particulars  of  inyestments.] 


(173)  The  fund  must,  of  courae,  remain  in  the  hands  of  the  trustees  Entailed  fnnd 
to  answer  the  purposes  of  the  prior  limitations,  and  the  operation  of  the  f^^^c^  ^  pn^r 
assignment  will  he  merely  to  acquire  the  ahsolute  reversionary  or  expect- 
ant interest. 

(174)  Though  a  re-assignment  is  clearly  unnecessary  for  the  purpose  of  Asugnment, 
discharging  the  fund  from  the  entail,  yet,  hy  facilitating  the  receipt  of  the  *°^  '^'f****^!! 
fund,  the  re-assignment  may  ultimately  he  attended  with  a  saving  of  ex-  f^Qd  recom- 
pense.    If  the  fund  were  assigned  in  trust  for  the  tenant  in  tail,  the  trus-  mended. 

tee  of  the  settlement  would  prohably  require  a  discharge  from  the  assignee 
or  his  personal  representative.  The  expense  of  the  re-assignment  is 
trifling,  and  excludes  all  occasion  for  resorting,  at  any  future  period,  to  the 
assignee  or  his  representative.  The  next  best  plan  seems  to  be  to  assign 
upon  trust  to  permit  the  tenant  in  tail,  his  executors,  administrators,  or 
assigns,  to  receive  the  fund,  with  a  declaration  that  his  or  their  receipt  shall 
he  a  discharge. 

(175)  The  act  directs  .leaseholds  for  years,  and  money,  to  be  *^  treated  as  Election  to  take 

personal  estate,"  (s.  71),  but  this  direction  has  reference  to  the  "mode  of  entailed  fund  in 
*  ,         -*—- —^  •«»««.    -"^^^  1^9  iu*tual  state 

assurance  only ;  and  it  seems  proper  to  express,  m  the  assurance,  the  elec-  should  be  ex- 

tion  or  the  tenant  in  tail  to  take  the  fiind,  whether  consisting  of  freeholds,  pressed, 
leaseholds  for  lives  or  for  years,  or  money,  according  to  its  actual  cha- 
racter, and  not  according  to  its  constructive  equitable  character.    This  |  J 
precaution  will  exclude  all  questions  between  the  real  and  personal  repre-  r  ( 
sentatives  of  the  tenant  in  tail. 

The  aadgnment  must  be  enrolled  in  the  Court  of  Chancery  within  six  Enrolment  nn- 
calendar  months  after  the  execution.  (Ante,  Vol.  1,  Chap.  v. ).    It  should  be  ^^^  ^  *  *  ^^^^ 
always  borne  in  mind  that  the  act  does  not  dispense  with  registration,  &c.,  substitute  for 
required  by  other  acts,  as  the  Registry  Acts  and  Bedford  Level  Acts,  the  registration, 
acts  relative  to  the  possessions  of  the  crown,  10  Geo.  4,  c.  60;  2  Will.  4,  c.  &c..  under  other 
1,  &c.    The  sections  of  the  act  in  question,  relating  to  enrolment,  are,  41, 
46,  69,  69,  71,  72,  73,  74. 
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Be-A8SI6NM£NT. 


Parties. 


Testatum. 

Trustee  re- 
assigns. 


Habendum, 

—to  tenant  in 
tail,  as  his  per- 
sonal estate. 


[To  be  indorsed  on  No.  85] . 

This  indenture,  made  the day  of ,  in  the 

year  of  our  Lord ,  Between  the  within-named  [trustee]  of 

the  one  part,  and  the  within-named  {tenant  in  tail]  of  the  other 
part,  (being  the  indenture  referred  to  by  the  within-written 
indenture),  Witnesseth  that  the  said  [trustee']  Hath  re- 
assigned, and  by  these  presents  Doth  re-assign  unto  the  said 
[tenant  in  tail],  his  executors,  administrators,  and  assigns.  All 
the  monies,  stocks,  funds,  securities,  and  other  the  premises  by 
the  within- written  indenture  assigned  to  the  said  [trustee],  his 
executors,  administrators,  and  assigns ;  And  all  the  right,  title, 
and  interest  of  the  said  [trustee]  in  or  to  the  same  premises : 
To  HAVE  and  to  hold  the  said  monies,  stocks,  funds,  se- 
curities, and  premises  hereby  re-assigned,  or  intended  so  to  be, 
(discharged  as  within  expressed,  but  also  subject  as  within  ex- 
pressed), unto  the  said  [tenant  in  tail],  his  executors,  adminis- 
trators, and  assigns,  as  part  of  his  personal  estate.  In  wit- 
ness &c. 


No.  36. 


Parties. 


Conveyance,  by  Lease  and  Release,  by  a  Vendor 
married  on  or  before  the  \st  January,  1834  (176), 
the  Wi^e  of  such  Marriage  joining  to  extinguish  her 
Title  to  Dower, 

This  indenture,  made  the  day  of ,  in  the 

year  of  our  Lord ,  Between  [vendor],  of  Sec.,  and  [Chris- 


Alienation  by  (^76)  Where  the  marriage  is  contracted  after  the  Ist  Jan.  1834,  the 

hosband  effec-     alienation  or  devise  of  the  husband  will  be  effectual,  under  the  Dower  Act, 
d^er^a'wift    (^  *^  *  ^'^'  *'  ^*  l^/"-  ^?  ^)y  ^  <*efe**  ^^o  life's  dower.  (Ante,  Vol.  1, 
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tian  name  of  wife],  his  wife,  of  the  first  part ;  \^purcha8er\,  of 
&e.,  of  the  second  part;  and  [trustee  for  pnrchaser  to  prevent 
dower'],  of  &c.,  of  the  third  part.     Whereas  the  said  [vendor]   REciTALg 
has  contracted  with  the  said  [purchaser]  for  the  sale  to  him  of  —of  contract 
the  fee-simple  in  possession,  of  which  the  said  [vendor]  is  now  ^'''"*^®' 
seised,  in  the  messuage,  closes,  and  hereditaments  hereinafter 
described,  and  hereby  released,  or  intended  so  to  be,  with  the 

appurtenances,  at  the  price  of  £ ;  And  whereas  the  said  —of  wife's  con- 

[Ckristian  name],  the  wife  of  the  said  [vendor],  has,  in  order  herVowcr.**** 
to  enable  the  said  [vendor]  to  perform  his  said  contract,  con- 
sented to  release  her  title  to  dower  (177)  out  of  the  said  mes- 
suage, closes,  and  hereditaments,  and  for  that  purpose  to  con- 
cur with  him  in  the  conveyance  hereinafter  contained.    Now  Testatum. 
THIS  INDENTURE  WITNESSETH,  that,  in  pursuaucc  of  the  said 

contract,  and  in  consideration  of  the  sum  of  £ of  lawful 

British  money,  paid  by  the  said  [purchaser]  to  the  said  [vendor] 
on  the  execution  of  these  presents,  the  receipt  of  which  sum 
the  said    [vendor]  hereby  acknowledges,  and  therefrom  dis- 
charges the  said  [purchaser],  his  heirs,   executors,  adminis- 
trators, and  assigns,   The  said  [vendor]  Hath  granted,  bar-  Vendor  con- 
gained,  sold,  and  released,  and  by  these  presents  Doth  grant,  ^^e'rclwiTO" 
bargain,  sell,  and  release,  and  the  said  [Christian  name],  the 
wife  of  the  said  [vendor],  with  his  privity.  Hath  remised,  re- 
leased, and  quit-claimed,  and  by  these  presents  Doth  remise, 
release,  and  quit-claim  unto  the  said  [purcfuiser]  and  his  heirs 
(in  the  actual  possession  of  the  said  [purchaser]  now  being  by  Actoal  posses- 
virtue  of  a  bargain  and  sale  thereof  made  to  him  by  the  said  "°"  ^  *""** 


Chap.  v.).    It  seems  proper,  though  not  necessary,  to  convey  or  devise  in  taken  after  Ist 
such  cases,  discharged,  esepressfyy  from  dower.  J»°'  1834. 

(177)  As  to  the  competency  of  every  married  woman  (whether  the  max-  Distinction  be- 
riage  was  contracted  on  or  before  the  Ist.  of  January,  1834,  or  after  that  ^,^^^  ^^^^^  o^ 
day)  to  release  her  dower  by  a  deed  acknowledged  according  to  the  pro-  i^r^g  ^j^  ^f^ 
visions  of  the  act  of  8  &  4  Will.  4,  c.  74,  vide  ante,  n.  (157).    The  prac-  taken  after  let 
titioner  should  bear  in  mind,  that,  under  the  Dower  Act,  (3  &  4  Will.  J"**  1®^*' 
4,  c.  105),  women  marrying  after  the  Ist  January,  1834,  will  be  entitled 
to  dower  in  equity^  and  consequently  that,  in  regard  to  such  women,  the 
usual  limitations  to  prevent  dower  will  be  of  no  avail,  but  in  order  to  ex« 
elude  their  dower  in  M  events,  a  declaration  (ante,  n.  (155)),  must  be  in- 
serted.   If  the  husband  does  but  contract  to  purchase  the  inheritance,  the 
newly  enacted  equitable  dower  will  attach,  subject  to  be  defeated  by  the 
express  declaration  of  the  husband  by  deed  or  will,  or  tacitly  by  his  disposi- 
tion inter  vivos  or  by  will.  (Ante,  Vol.  1,  Chap.  v.). 
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All  estate,  &c. 


Habendum. 


Uses  to  pierent 
dower. 


CoTenaTits  by 
yendor  at  to 
wife's  acknoW' 
ledgment; 


— for  right  to 
convey; 


[vendor],  in  consideration  of  5^.^  by  indenture  bearing  date  the 
day  next  before  the  day  of  the  date  of  these  presents^  for  one 
year^  computed  firom  the  day  next  before  the  day  of  the  date  of 
the  said  indenture  of  bargain  and  sale^  and  by  force  of  the 
atatnte  for  transferring  uses  into  possession) :  All  [parceb], 
Together  with  all  and  singular  the  rights^  members^  and  ap- 
purtenances thereunto  belonging;  and  also  all  the  estate^ 
rights  title^  interest^  claim^  and  demand^  at  law  or  in  equity^  of 
the  said  [vendor]  and  [Christian  name]  his  wife^  or  either  of 
them^  in,  to^  out  of^  or  upon  the  said  hereditaments  and  pre- 
mises^ with  their  appurtenances :  To  have  and  to  hold  the 
said  messuage,  closes,  hereditaments,  and  premises  hereby  re- 
leased, or  intended  so  to  be,  with  their  appurtenances,  (dis- 
charged from  the  title  to  dower  of  the  said  [Chrisiian  name], 
the  wife  of  the  said  [vendor]),  unto  the  said  [purchaser],  his 
heirs  and  assigns  for  ever ;  Nevertheless,  To  and  for  such  uses, 
estates,  and  purposes,  and  in  such  manner,  as  the  said  [pur- 
chaser] by  any  deed  or  deeds  shall  appoint,  and  in  default  of 
such  appointment.  To  the  use  of  the  said  [purchaser]  and  his 
assigns  during  his  life,  without  impeachment  of  waste,  and 
after  the  determination  of  his  estate  in  his  lifetime.  To  the  use 
of  the  said  [trustee],  his  executors  and  administrators,  during 
the  life  of,  and  in  trust  for,  the  said  [purcTiaser]  and  his  as- 
signs, and  after  the  determination  of  the  estate  of  the  said 
[trustee].  To  the  use  of  the  said  [purcfuiser],  his  heirs  and  as- 
signs for  ever  (178).  And  the  said  [vendor],  for  himself,  his 
heirs,  executors,  and  administrators,  hereby  covenants  with  the 
said  [purchaser],  his  heirs  and  assigns,  that  these  presents 
shall  forthwith,  at  the  costs  (179)  of  the  said  [vendor],  be  duly 
acknowledged  by  the  said  [Christian  name]  his  wife,  she  hereby 
consenting,  and  otherwise  perfected  with  the  solemnities  (180) 
prescribed  by  law  for  rendering  the  deeds  of  married  women 
effectual  to  extinguish  their  interests  in  land ;  And  also  that, 
notwithstanding  any  act,  matter,  or  thing  done  or  permitted  by 
the  said  [vendor]  and  [Christian  name]  his  wife,  or  either  of 
them,  or  by  any  person  or  persons  claiming  under  or  in  trust 
for  them  or  either  of  them,  to  the  contrary,  the  said  [vendor] 


(178)  As  to  a  declaration  ag^st  dower,  vide  ante,  Vol.  1,  Chap.  v. 

(179)  lb. 

(180)  lb. 
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and  [Christian  name]  his  wife  now  have  in  themselves  by  these 
presents^  being  perfected  as  aforesaid^  or  the  said  [vendor]  now 
has  in  himself  by  these  presents^  good  right  to  assure  and  limit 
the  inheritance  in  fee-simple  in  possession  of  the  said  messuage^ 
closes^  hereditaments^  and  premises^  to  the  uses  and  in  man- 
ner aforesaid ;  And  also  that  the  said  hereditaments  and  pre-  —for  quiet  en- 
mises^   with   the   appurtenances^    and    the   rents   and  profits  J<*y™®"*s 
thereof,  shall  and  may  at  all  times  hereafter  be  peaceably  and 
quietly  enjoyed  accordingly^  without  any  interruption  or  denial 
firom  or  by  the  said  [vendor]  and  [Christian  name]  his  wife^  or 
either  of  them^  or  any  person  or  persons  rightfully  claiming  or 
to  claim  under  or  in  trust  for  them^  or  either  of  them ;  Free  —for  freedom 
and  clear,  or  by  the  said  [vendor],  his  heirs,  executors^  or  ad-  bwmces^^'"' 
ministrators,  effectually  kept  indemnified  from  or  against  all 
former  and  other  estates,  rights,  titles,  charges,  and  incum- 
brances, created  by  the  said  [vendor]  and  [Christian  name]  his 
wife,  or  either  of  them,  or  any  person  or  persons  claiming  or  to 
claim  under  or  in  trust  for  them  or  either  of  them,  or  by  their 
or  either  of  their  act,  default,  or  procurement;  And,  lastly,  —for further 
that  the  said  [vendor]  and  [Christian  name]  his  wife,  and  every  ■"^*"<^- 
person  rightfully  claiming  or  to  claim  under  or  in  trust  for 
them  or  either  of  them,  will,  at  any  time  or  frowL  time  to  time 
hereafter,  at  the  request  and  costs  of  the  said  [purchaser],  his 
appointees,  heirs,  or  assigns,  do  and  execute  every  such  act  or 
assurance  for  more  effectually  assuring  the  said  hereditaments 
and  premises,  or  any  part  thereof,  -to  the  uses  aforesaid,  or 
otherwise  according  to  the  direction  of  the  said  [purchaser], 
his  appointees,  heirs,  or  assigns,  as  by  him  or  them,  or  his  or 
their  counsel  in  the  law,  shall  be  reasonably  required  or  ad- 
vised, and  as  he  or  they  shall  tender  to  be  done  or  executed. 

In  WITNESS  &c. 
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No.  87. 


Partiei. 


Recitals 

—of  mortgage 
in  fee; 


— ^with  power 
of  sale; 


-~and  coTenant 
by  mortgagor 
that  he  and  hit 
wife  would  levy, 
a  fine; 


Release  by  a  Married  Woman  of  her  Bight  to  Dower, 
in  Performance  of  the  Husband's  Covenant^  with 
a  Mortgagee,  to  levy  a  Fine. 

This  indenture,  made  the  day  of ,  in  the 

year  of  OTir  Lord  ,  Between  [mortgagor'],  of  &c.,  and 

[Christian  name  of  wife]  his  wife,  of  the  one  part,  and  [mort- 
gagee"],  of  &e.,  of  the  other  part.    Whereas,  by  indentures  of 

lease  and  release,  bearing  dat6  respectively  the and 

days  of ,  in  the  year ,  the  indentures  of  release  being 

made  between  the  said  [mortgagor']  and  [Christian  name]  his 
wife,  of  the  one  part,  and  the  said  [mortgagee],  of  the  other 
part;  All  [parcels],  with  their  appurtenances,  were  conveyed 
and  assured  by  the  said  [mortgagor]  unto  and  to  the  use  of  the 
said  [mortgt^ee],  his  heirs  and  assigns,  subject  to  a  proviso 
therein  contained  for  redemption  of  the  said  hereditaments  and 
premises,  and  for  the  re-conveyance  thereof  unto  the  said 
[mortgagor],  his  heirs  and  assigns,  or  as  he  or  they  should  di- 
rect, on  payment  by  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns,  to  the  said  [mortgagee],  l^s  execu- 
tor^, administrators,  or  assigns,  of  the  sum  of  £ ,  on  the 

day  of ,  in  the  year ,  with  interest  for  the  same 

after  the  rate  of  £4  per  cent,  per  annum,  payable  half-yearly, 
as  therein  mentioned ;  And  the  said  indenture  of  release  con- 
tains a  power  enabling  the  said  [mortgagee],  his  executors,  ad- 
ministrators, or  assigns,  after  such  default  in  payment  of  the 
said  sum  of  £ ,  or  the  interest  thereof,  and  after  the  ex- 
piration of  such  notice,  as  therein  mentioned,  to  sell  the  said 
hereditaments  and  premises,  and  out  of  the  produce  of  the  sale 

thereof  to  satisfy  the  said  sum  of  £ ,  with  all  interest  and 

costs ;  And  by  the  same  indenture  the  said  [mortgagor]  cove- 
nanted with  the  said  [mortgagee],  his  heirs,  executors,  adminis- 
trators, and  assigns,  that  the  said  [mortgagee]  and  [Christian 
name]  his  wife,  (she  thereby  consenting),  would,  in  or  as  of  the 
then  last term,  the  then  next term,  or  any  subse- 
quent term,  at  the  request  of  the  said  [mortgagee],  his  heirs. 
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executors^  administrators^  or  aseogns^   acknowledge  and  levy 
unto  the  said  [martffaffee],  his  heirs  and  assigns^  before  her 
Majesty's  justices  of  the  Court  of  Common  Pleas  at  West- 
minster^ one  or  more  fine  or  fines  sur  conuzance  de  droit  come 
ceo^  &c.^  with  proclamations^  of  the  said  hereditaments  and 
premises^  by  such  names  and  descriptions  as  should  be  suffi- 
cient to  comprise  the  same;  ^hich  fine,  it  was  thereby  de- 
clared^ should  enure  to  the  use  of  the  said  [mortgaffee],  his 
heirs  and  assigns  for  ever^  nevertheless  subject  to  the  aforesaid 
proviso  for  redemption  and  reconveyance;  And  whereas  no  —that  no  fine 
fine  has  been  levied  pursuant  to  ihe  said  recited  covenant;  ^'"^^'^le^®^? 
And  whereas  the  only  object  (181)  intended  to  be  eflFected  by  —that  the  only 
the  fine  so  covenanted  to  be  levied  as  aforesaid^  was  the  ex-  Sne^waa^he^x- 
tinguishment  of  the  title  of  the  said  [Christian  name],  the  wife  tinguiahment 
of  the  said  [mortgaff or],  to  dower  out  of  the  said  hereditaments  dower. 
and  premises.     Now  therefore   this  indenture  witnIess-  Testatum. 
eth,  that,  in  performance  (182)  of  the  aforesaid  covenant  con- 
tained in  the  said  recited  indenture  of  release,  The  said  [mori-  Husband  and 
goffor]  and  [Christian  name]  his  wife  Have  and  each  of  them  ^*^®  release. 
Hath  remised,  released,  quit-claimed,  and  confirmed,  and  by 
these  presents  Do  and  each  of  them  Doth  remise,  release,  quit- 
claim, and  confirm  unto  the  said  [mortgagee],  his  heirs  and 


(181)  If  the  intention  of  the  fine  or  recovery,  covenanted  or  agreed  to  Effect  of  assur- 
be  levied  or  suffered,  cannot  be  completely  effected  by  an  assurance  operat-  «»ces  made  in 
ing  accoirding  to  the  provisions  of  the  act  of  3  &  4  Will.  4,  c.  74,  in  regard  J^Jvemint^or  ° 
to  alienation  by  tenants  in  tail  and  married  women,  (as,  for  example,  if  the  agreements  to 
fine  was  intended  to  operate  as  a  bar  by  non-claim,  ante.  Vol.  1,  Chap,  v.),  '®^y  ^^^^  °^ 
then  it  becomes  necessary  (s.  3)  to  insert  a  special  declaration,  which  ^^^^^^  recovc- 
(adopting  the  words  of  that  section)  may  be  in  this  form,  **  And  the  said 

[intended  conueors  in  the  fine^  or  vouchees  in  the  recovery]  hereby  declare 
it  to  be  their  desire  that  this  deed  shall  have  the  same  operation  and  effect 
as  the  fine  [or,  recovery]  covenanted  [or  agreed]  by  the  said  indenture  to 
be  levied  [or,  suffered]  would  have  had  if  the  same  had  been  actually 
levied  [or,  suffered]."  Indeed,  the  insertion  of  such  a  declaration  seems  to 
be  proper  in  every  case  where  the  extraordinary  effect  to  be  communicated 
by  the  declaration  would  not,  by  occasioning  a  forfeiture  or  otherwise, 
(ante,  Vol.  1,  pp.  14,  27),  prove  injurious  to  the  title.  If  this  suggestion 
be  adopted,  the  recital  to  which  this  note  is  appended  should  of  course 
be  omitted,  and  the  declaration  should  immediately  precede  the  covenant. 

(182)  As  the  act  converts  the  covenant  or  agreement  to  levy  a  fine  or  Assurance 
suffer  a  recovery  into  a  covenant  or  agreement  to  make  the  substituted  as-   under  the  act 
surance,  the  assurance  is  properly  said  to  be  made  in  performance  of  the  **^*  to*levv*a 
covenant  or  agreement.  fine. 

VOL.  II.  o 
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Parcels. 


Intent  that 
wife's  dower 
may  be  extin* 
guished. 


Declaration 
that  extin- 
guishmeot  of 
dower  shall  be 
absolute. 


Covenant  by 
husband  as 
to  wife's  ac- 
knowledgment; 


— that  husband 
and  wife  have 
not  done  any 
act  to  prevent 
the  release  from 
taking  effect 


assigns^  All  the  said  messuage^  &c.,  and  other  the  heredita- 
ments and  premises  comprised  in  the  said  recited  indentures; 
together  with  all  the  rights^  members^  and  appurtenances  there- 
unto belonging;  To  the  intent  that  the  title  to  dower,  and 
all  claims  and  demands  in  respect  of  dower,  of  the  said  [CAm- 
tian  name],  the  wife  of  the  said  [nnortgagor],  out  of  or  upon 
the  said  hereditaments  and  premises,  may  be  extinguished; 
And  it  is  hereby  declared  by  the  said  [mortgagor]  and  [Chris- 
tian name]  his  wife,  that  the  release  hereinbefore  contained 
shall  operate  as  an  absolute  extinguishment  of  the  dower  of  the 
said  [Christian  name],  the  wife  of  the  said  [mortgagor],  out  of 
the  said  hereditaments  and  premises,  for  the  benefit,  as  well  of 
the  said  [mortgagee],  his  heirs  and  assigns,  in  respect  of  the 
said  recited  mortgage  security,  as  of  the  said  [mortgagor],  his 
heirs  and  assigns,  in  respect  of  the  equity  of  redemption  (183) ; 
And  the  said  [mortgagor],  for  himself,  his  heirs,  executors,  and 
administrators,  hereby  covenants  with  the  said  [mortgagee],  his 
heirs,  executors,  administrators,  and  assigns,  that  these  pre- 
sents shall  forthwith,  at  the  costs  of  the  said  [mortgagor],  be 
duly  acknowledged  by  the  said  [Christian  naftte],  his  wife,  and 
be  perfected  in  other  respects  with  the  solemnities  (184)  pre- 
scribed by  law  for  rendering  the  deeds  of  married  women  ef- 
fectual  to  extinguish  their  interests  in  land  (185);  And  also 
that  the  said  [mortgagor]  and  [Christian  name]  his  wife  have 
not,  nor  has  either  of  them,  done  or  permitted  any  act,  matter, 
or  thing  by  which,  or  by  means  of  which,  the  release  hereinbe- 
fore contained  may  be  prevented  from  taking  effect  according 
to  the  true  intent  thereof.     In  witness  &c. 


As  to  dower  of 
eqaity  of  re- 
demption in  fee. 


(183)  This  clause  is  inserted  to  exclude  the  questions  which  have  arisen 
upon  fines  levied  by  husband  and  wife  of  his  inheritance,  for  the  purpose 
of  mortgaging  in  fee,  in  reject  of  her  dower  ultr^  the  mortgage.  (6  Jarm. 
Conv.  174). 

(184)  Ante,  Vol.  1,  p.  206. 

(185)  If  the  object  of  the  deed  be  to  convey  the  wife's  estate,  say  "  efiec- 
tnal  to  pass  their  estates  in  land." 
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No.  38. 

Conveyance  by  a  Person  appointed,  under  the 
Acts  (186)  relating  to  Infant  Trustees,  ^c,  to  con- 
vey instead  of  the  Unknown  Heir  of  a  Mortgagee, 
with  the  Concurrence  of  the  Executors  and  of  the 
Mortgagor,  to  a  Purchaser  under  a  Power  of  Sale 
contained  in  the  Mortgage. 

This  indenture,  made  the  day  of ,  in  the 

year  of  our  Lord ,  Between  [substitute  for  heir  of  mort-  ParUes. 

gagee],  of  &c.,  of  the  first  part;  [executoi^s  of  mortgagee'],  of 
&c.,  of  the  second  part;  [;inortgagor'],  of  &c.,  and  [Christian 
name]  his  wife,  of  the  third  part;  [purchaser],  of  &c.,  of  the 
fourth  part;  and  [dower  trustee],  of  &c.,  of  the  fifth  part. 
Whereas,  by  indentures  of  lease  and  release,  bearing  date  Rkcitali 

respectively  the and days  of ,  in  the  year ,  ^f«  mortgage 

and  respectively  made  between  the  said  [mortgagor],  of  the  one  J^w^^'^f  laic; 
part,  and  [deceased  mortgagee],  of  the  other  part,  the  heredi- 
taments hereinafter  described,  with  their  appurtenances,  were, 
among  other  hereditaments,  conveyed  and  assured  by  the  said 
[mortgagor]  nnto  and  to  the  use  of  the  said  [deceased  mofrt- 
^ojfee],  his  heirs  and  assigns,  subject  to  a  proviso  for  redemp- 
tion on  payment  by  the  said  [myrtgagor],  his  heirs,  executors, 
administrators,  or  assigns,  unto  the  said  [deceased  mortgagee], 

his  executors,  administrators,  or  assigns,  of  the  sum  of  £ , 

with  interest,  on  the  day  of then  next ;  And  the 

said  indenture  of  release  contains  a  proviso,  that  if  default 

should  be  made  in  payment  of  the  said  sum  of  £ ,  or  in- 

terest,  or  any  part  thereof,  at  the  time  aforesaid,  it  should  be 
lawful  for  the  said  [deceased  mortgagee],  his  executors,  ad- 
ministrators, or  assigns,  at  any  time  or  times  thereafter,  either 
with  or  without  the  consent  or  concurrence  of  the  said  [mort- 
gagor], his  heirs  or  assigns,  to  sell  the  said  hereditaments  or 
any  part  thereof,  either  together  or  in  parcels,  and  by  public 


(186)  1  WiU.  4,  c.  60;  4  &  5  Will.  4,  c.  23;  1  &  2  Vict.  c.  69.    (Vide 
ante,  Vol.  1,  IHnstrations,  III.,  s.  1. 
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sale  or  private  contract^  for  such  price  or  prices  as  could  be 
reasonably  obtained^  and  to  convey  the  said  hereditaments^  or 
such  of  them  as  should  be  so  sold  as  aforesaid^  in  such  manner 
as  should  be  expedient  for  effectuating  the  sale  or  sales  thereof; 
with  a  declaration  that  upon  payment  of  the  money  arising 
from  such  sale  or  sales  to  the  said  [deceased  fnorlffaffee"],  his  ex- 
ecutors^ administrators^  or  assigns^  his  or  their  receipt  should 
be  a  good  discharge  to  the  purchaser  or  purchasers  for  the  same 
money ;  and  that  such  purchaser  or  purchasers  should  not  be 
liable  to  inquire  whether  the  said  hereditaments  had  become 
saleable  by  virtue  of  the  indenture  now  in  recital;  and  with  a 
further  declaration  that  the  said  [deceased  mortgoffee'],  his  exe- 
cutors^ administrators^  or  assigns^  should^  out  of  the  money  to 
arise  by  the  sale  of  the  said  hereditaments^  first  pay  all  the 
costs  of  sale  and  of  default  in  payment  of  the  said  principal 
sum  and  interest^  and  then  pay  or  retain  the  said  principal 
sum  and  all  interest  due  thereon,  and  should  pay  the  surplus  of 
the  money  to  arise  as  aforesaid  to  the  said  [mortgaffor],  his 
—of the  mort-  heirs,  executors,  administrators,  or  assigns;  And  whereas  the 
S^ing  mort-    ^^  [deceased  fnortgagee'],  made  and  published  his  last  will  and 

gaged  esutes  to  testament  in  writing,  bearing  date  the day  of         ,  in  the 

eeaton,  bat    "  7^^ >  duly  executed  as  the  law  then  required  for  passing 

dated prfor  to     ^ehold  estates,  and  thereby  devised  unto  the  said  [executors'], 

their  heirs  and  assigns,  all  such  real  estates  as  were  then  vested 
in  the  said  testator,  by  way  of  mortgage,  in  order  to  enable 
them  with  the  greater  ease  to  get  in  the  money  thereby  se- 
cured, for  the  purposes  of  his  will ;  And  the  said  testator  ap- 
pointed the  said  [exectitars]  executors  of  his  said  will ;  And 
— of  codidl,  au  WHEREAS  the  Said  testator  made  and  published  a  codicil  to  his 
teated  by  two      g^id  will,  bearing  date  the day  of ,  in  the  year . 

witneaaes  ODlj;       .,     .    3    ^       .  ».  ,  -i.iA  -  ,. 

attested  by  two  witnesses  only,  and  thereby,  after  makmg 
certain  alterations  in  the  disposition  made  by  his  said  will  of 
his  personal  estate,  confirmed  his  said  will  in  all  other  re- 
—ofbisdeatb,  spccts ;  And  whebeas  the  Said  [deceased  moriffoffee']  died  in 
hSffnS^^*^^  the  year  ,  without  having  revoked,  altered,  or  re-pub- 
lished his  said  will,  otherwise  than  by  the  said  codicil ;  and  on 

the day  of ,  in  the  same  year,  the  said  [executors'] 

proved  the  said  will,  with  the  said  codicil  thereto,  in  the  Pre- 
--that  principal  rogative  Court  of  the  Archbishop  of  Canterbury;  And  where- 

InteresUn  M-     ^^  ^^^  ^^^  mortgage  debt  of  £ still  remains  unpaid,  and 

'«*':  a  considerable  arrear  of  interest  is  due  thereon ;  And  where- 
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AS  the  said  [executors],  as  such  executors  as  aforesaid^  in  exe-  —of  contract 
cution  of  the  aforesaid  power  of  sale  contained  in  the  said  <^tor8  of  mort- 
redted  indenture  of  release^  with  the  approbation  of  the  said  g*e;e«t  in  exe- 
\fnortgagor]y  lately  contracted  with  the  said  [purchaser]  for  of  sale; 
the  sale  to  him  of  the  fee-simple  in  possession^  free  from  incum- 
brances^ (except  chief  and  qtdt-rents)^  of  the  said  hereditaments 
hereinafter  described^  with  their  appurtenances^  at  the  price  of 
£         j  And  whereas  the  said  [deceased  mortgagee]   died  a  —that  the  exe- 
bachelor^  and  the  said  [executors]  and  [mortgagor]  having  been  ^^^^  belng^' 
unable^  after  making  diligent  inquiry,  to  ascertain  who  was  the  unable  to  find 

heir-at-law  of  the  said  [deceased  mortgagee],  did,  on  the tioned  fori " 

day  of , ,  prefer  their  petition  to  the  Right  Honour-  SJ^^'^^'^'j^!*"' 

able  the  Lord  Chancellor  of  Great  Britain,  praying  that  it 

might  be  referred  to (187),  one  of  the  Masters  of  the 

Court  of  Chancery,  to  inquire  and  certify  whether  the  said  [de- 
ceased mortgagee]  was  a  mortgagee  of  the  said  hereditaments 
within  the  intent  and  meaning  of  an  act  of  Parliament  made 
and  passed  in  the  first  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  ^^  An  Act  for  amending 
the  laws  respecting  couTcyances  and  transfers  of  estates  and 
funds  vested  in  trustees  and  mortgagees,  and  for  enabling 
Courts  of  Equity  to  give  effect  to  their  decrees  and  orders  in 
certain  cases,^^  and  of  another  act  of  Parliament  made  and 
passed  in  the  fourt  h  and  fifth  years  of  the  reign  of  his  said 
Majesty,  intituled,  ^'  An  Act  for  the  amendment  of  the  law 
relative  to  the  escheat  and  forfeiture  of  real  and  personal  pro* 
perty  holden  in  trust,'^  and  of  another  act  of  Parliament  made 
and  passed  in  the  first  and  second  years  of  the  reign  of  her 
present  Majesty  Queen  Victoria,  intituled  "  An  Act  to  remove 
doubts  respecting  conveyances  of  estates  vested  in  heirs  and 
devisees  of  mortgagees,'^  or  any  of  them;  and  if  the  said 
Master  should  find  that  the  said  [deceased  mortgagee]  was 
such  mortgagee,  then  whether  he  was  dead  without  an  heir-at- 
law,  who  was  such  heir-at-law,  and  whether  such  heir  could 

(187)  The  executors,  who  had  already  obtained  a  similar  order  as  to   Reception  of 
other  estates  in  mortgage  to  their  testator,  stated  in  their  petition  that  proofs  under  a 
they  had  no  evidence  beyond  what  was  submitted  to  the  Master  under  the   *"'™®'  petition, 
former  order,  and  prayed  that  the  reference  might  be  to  the  same  Master, 
and  that  the  Master  might  be  ordered  to  receive  and  use  the  same  evi- 
dence; which  was  ordered  accordingly.   {Ex  parte  Goddard^  V«  C.  24 
May,  1836,  MS.). 
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be  found ;  And  if  the  said  Master  should  find  that  the  said 
[deceased  mortgagee']  being  such  mortgagee  was  dead  without 
an  heir-at-law,  or  that  it  was  not  known  who  was  such  heir-at- 
law,  or  that  such  heir  could  not  be  found,  that  then  the  said 
Master  might  approve  of  some  proper  person  to  re-convey  the 
hereditaments  comprised  in  the  said  recited  indenture  of  re- 
lease to  the  said  [executors],  or  as  they  should  direct  and  ap- 

—of  the  order     point;  And  WHEREAS,  by  au  Order  of  the  Vice-Chancellor, 

the  *MMien  ^     bearing  date  the day  of ,  last,  made  on  the  hearing 

of  the  said  petition,  it  was  ordered  according  to  the  prayer 

—of  the  Mas-     thereof;  And  whereas  the  said  Master,  by  his  report  bearing 

date  the day  of ,  last,  made  in  pursuance  of  the  said 

order,  found  that  the  said  [deceased  mortgagee]  was  a  mort- 
gagee of  the  said  hereditaments  within  the  true  intent  and 
meaning  of  the  said  acts  of  Parliament ;  And  also  found  that 
the  said  [deceased  mortgagee]  was  dead  without  an  heir,  or  if 
he  did  leave  an  heir,  that  such  heir  could  not  be  found,  nor 
was  it  known  who  was  such  heir;  and  the  said  Master  ap- 
proved of  the  said  [substitute]  as  a  proper  person  to  convey  the 
said  hereditaments  in  the  place  or  stead  of  the  said  [deceased 
mortgagee],  to  the  said  [executors] ^  or  as  they  should  direct; 

—of  order  con-  And  WHEREAS,  by  au  Order  of  the  Vice-Chancellor,  bearing 
rmmg  repor ,    ^^^  ^^ ^^^  ^^ ^  ^^^^  ^^^  ^^.^  Master's  said  report 

was  confirmed,  and  the  said  [mbstitiUe]  was  ordered  to  convey 
the  hereditaments  comprised  in  the  said  recited  indenture  of 
release  to  the  said  [executors],  or  otherwise   as  they  should 
direct,  pursuant  to  the  said  acts  of  Parliament ;  according  to 
— ofpurcha-       the  Said  Master's  said  report;  And  whereas  the  said  [pur^ 
the"conveyance  ^^^w^]  ^s  desirous  that  the  Said  hereditaments,  so  contracted 
shall  be  made     to  be  sold  to  him  as  aforesaid,  shall  be  assured  and  limited  to 
expressed;         the  uscs  and  iu  manner  hereinafter  expressed;  And  whereas 
—of  consent  of  the  Said  [Christian  name],  the  wife  of  the  said  [mortgage],  has 
Sife  to  reiwwe     consented  to  join  in  the  conveyance  hereinafter  contained,  for 
her  dower.         the  purpose  of  extinguishing  her  title  to  dower.    Now  this 
Testatum.        INDENTURE  WITNESSETH,  that,  in  pursuance  of  the  said  con- 
tract, and  in  obedience,  so  far  as  concerns  the  said  [substitute], 

to  the  said  recited  order  of  the day  of ,  last,  and  in 

Consideration,     consideration  of  the  sum  of  £ of  lawful  British  money 

paid  by  the  said  [purcfuiser],  with  the  approbation  of  the  said 
[mortgagor],  to  the  said  [executors],  as  such  executors  as  afore- 
said, on  the  execution  of  these  presents,  the  receipt  of  which 
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sum  they  hereby  acknowledge,  and  therefrom,  as  well  they  as 
the  said  [mortgagor],  hereby  respectively  acquit  and  discharge 
the  said  [purcliaser],  his  heirs,  executors,  administrators,  and 
assigns;  and  also  in  consideration  of  10».  at  the  same  time 
paid  by  the  said  [purchoBer]  to  the  said  [subMtute]  and  \morU 
gagor]  and  [Christian  name]  his  wife,  the  receipt  whereof  is 
hereby  acknowledged;  The  said  [mbstittcte],  as  the  person  so  Operative  part 
appointed  to  convey  as  aforesaid,  by  the  direction  of  the  said 
[executors],  as  such  executors  as  aforesaid,  and  with  the  appro- 
bation of  the  said  [mortgagor] ,  Doth  bargain,  sell,  and  release, 
and  the  said  [executors],   as  such  executors  as  aforesaid,  in 
execution  of  the  power  of  sale  contained  in  the  said  recited 
indenture  of  release,  and  of  every  other  power  enabling  them 
in  this  behalf.  Do  and  each  of  them  Doth  sell  and  absolutely 
dispose  of,  And  the  said  [mortgagor]  Doth  grant,  bargain,  sell, 
release,  and  confirm.  And  the  said  [Christian  name],  the  wife 
of  the  said  [mortgagor],  Doth  release  and  quit-claim  unto  the 
said  [purchaser]  and  his  heirs,  (in  the  actual  possession  of  the  Actual  poues- 
said    [purc?iaser]  now  being  by  virtue  of  a  bargain  and  sale  "°°  cl*"»«- 
made  to  him  by  the  said  [stibstitute],  as  the  person  so  appointed 
to  convey  as  aforesaid,  and  the  said  [mortgagor],  in  consider- 
ation of  5s.  a-piece,  by  indenture  bearing  date  the  day  next 
before  the  day  of  the  date  of  these  presents,  for  one  year  com- 
puted from  the  day  next  before  the  day  of  the  date  of  the  said 
indenture  of  bargain  and  sale,  and  by  force  of  the  statute  for 
transferring  uses  into  possession).  All    [parcels]  ;    Together  Parcels. 
with  all  ways,  &c. ;  And  all  the  estate,  right,  title,  and  interest  All  estate,  &c. 
of  the  said  several  parties  hereto  of  the  first,  second,  and  third 
parts  respectively,  in  or  to  the  said  hereditaments  and  pre- 
mises, and  every  part  thereof,  with  their  appurtenances ;  also  Deeds,  &c. 
all  deeds  and  writings  relating  to  or  concerning  the  titles  of  the 
same  parties,  or  any  of  them,  to  the  said  hereditaments  and 
premises,  or  any  part  thereof,  either  alone  or  together  with 
other  hereditaments  of  less  value,  now  in  their  or  any  of  their 
custody  or  power :  To  have  and  to  hold  the  said  heredita-  Habesbum. 
ments  and  premises  hereby  released  or  intended  so  to  be,  with 
their  appurtenances,  unto  the  said  [purcfiaser]  and  his  heirs 
for  ever;  Nevertheless  to  such  uses,  for  such  estates,  for  such  Uses  to  prevent 
intents,  and  in  such  manner  as  the  said  [purchaser]  shall,  at    ^^^^' 
any  time  or  from  time  to  time,  by  any  deed  or  deeds  appoint^ 
and  in  default  of  such  appointment,  To  the  use  of  the  said 
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Ipurchaser]  and  his  assigns^  during  his  life^  without  impeach- 
ment of  wa3te ;  and  immediately  after  the  determination  of 
that  estate  in  his  lifetime^  To  the  use  of  the  said  [dower  trustee], 
his  executors  and  administrators,  during  the  life  of  the  said 
[purchaser],  In  trust  for  the  said  [purcftaser]  and  his  assigns ; 
and  immediately  after  the  determination  of  the  said  estate, 
hereby  hmited  to  the  said  [dower  trustee],  his  executors  and 
administrators,  To  the  use  of  the  said  [purcfuiser],  his  heirs 
and  assigns  for  ever;  And  the  said  [purcftaser]  hereby  de- 
clares, that  his  widow,  if  any,  shall  not  be  dowable  out  of  the 
same  hereditaments  and  premises,  or  any  part  thereof;  And 
each  of  them  the  said  [exectitors],  (so  far  only  as  concerns  his 
own  acts),  for  himself,  his  h&xs,  executors,  and  administrators, 
hereby  severally  covenants  with  the  said  [purchaser],  his  ap- 
pointees, heirs,  and  assigns,  that  he  (the  covenanting  party) 
hath  not  made,  done,  or  permitted  any  act,  matter,  or  thing, 
whereby  the  said  hereditaments  and  premises  hereby  released 
or  intended  so  to  be,  or  any  part  thereof,  are,  is,  or  may 
be  aliened,  charged,  or  prejudicially  affected  (188).  In  wit- 
ness &c. 


No.  39. 


Faneral. 

Trustees  and 
ezecnton. 


Will,  disposing  of  Real  and  Personal  Estate,  inFavotar 
of  the  Testator's  Wife  and  Children,  subject  to  Speci- 
fic and  Pecuniary  Legacies  and  Annuities;  the  Shares 
of  Daughters  being  strictly  settled  {1S9), 

L  HIS  IS    THE    LAST    WILL    AND    TESTAMENT    of  mC,    [tcStatOT^S 

name,  §•(?.].     I  direct  that  the  expense  of  my  funeral  shall  not 

exceed  the  sum  of  £ .   I  appoint  my  dear  wife  and  [names, 

8fc,],  to  be  trustees  and  executors  of  my  will;  but  if  my  said 


(188)  As  the  sale  was  made  under  the  power  of  sale  in  the  mortgage, 
which  contained  the  usual  absolute  mortgage  covenants  for  title,  no  cove- 
nants for  title  were  inserted  in  the  conveyance. 

(180)  Vide  ante,  Vol.  1,  Chap.  v.  for  an  explanation  of  the  leading 
principles  on  which  this  precedent  is  framed. 
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wife  shall  marry  again^  she  shall  thereupon  cease  to  be  a  trustee 
and  executor  of  my  will,  which  shall  thenceforth  take  eflFect  and 
be  executed  in  the  same  or  the  Uke  manner  as  if  the  said  [names] 
had  been  originally  appointed  the  sole  trustees  and  executors 
thereof.   I  bequeath  the  pecuniary  legacies  following :  namely.  Pecuniary 

To  my  said  wife  the  sum  of  £ ,  for  her  immediate  use ;  To  ^^«^'^'* 

each  of  my  said  other  trustees  and  executors  the  sum  of  £ , 

as  an  acknowledgment  for  his  trouble  in  executing  the  office  of 
trustee  and  executor  of  my  will;  To  the  said  [name]  individually, 
and  without  reference  to  his  office  of  trustee  and  executor,  the 

sum  of  £ ;  To  each  of  the  domestic  servants  who  shall  be 

in  my  service  at  my  decease  one  yearns  wages,  (in  addition  to 
what  may  be  then  due  to  them  for  wages),  and  a  suit  of 
mourning  at  the  discretion  of  my  executors;  To  &c.,  [other  pe- 
cuniary legacies];  And  I  direct  the  legacy  hereinbefore  be-  — timeofpay- 
queathed  to  my  said  wife  to  be  paid  or  retained  out  of  the  first  ^^^^ 
monies  which  shall  come  to  the  hands  of  my  trustees  and  ex- 
ecutors, and  the  other  legacies  hereinbefore  bequeathed  to  be 
paid  or  retained  at  the  end  of  twelve  calendar  months  from  my 
decease,  unless  my  executors  shall  think  fit  sooner  to  pay  or  re- 
tain the  same.     I  bequeath  the  several  annuities  following :  Life  aDouities; 

namely.  To  [name,  Sfc],  an  annuity  of  £ ;  To  [name],  the 

wife  of  [name],  an  annuity  of  £ ,  for  her  sole  and  separate 

use,  free  firom  marital  control,  and  without  power  of  anticipa- 
tion; To  &c.  [other  annuities],  The  said  several  annuities  to  be  —time  of  pay- 
respectively  payable  during  the  respective  lives  of  the  several  °'*"^' 
annuitants,  in  equal  half-yearly  portions,  and  the  first  of  such 
portions  to  be  paid  at  the  end  of  six  calendar  months  fift)m  my 
decease,  and  a  proportionate  part  of  each  annuity  to  be  paid  to 
the  executors  or  administrators  of  the  annuitant  up  to  and 
inclusive  of,  and  within  one  calendar  month  after  his  or  her  de- 
cease ;  And,  as  to  each  of  the  said  annuities,  I  direct  my  trus-  — «ppropria- 
tees  and  executors  to  appropriate  in  their  names,  within  twelve  ^^^  °   ^ 
calendar  months  after  my  decease,   a  sufficient  fund  in  £3 
per  cent,  stock  to  answer,  by  the  dividends  thereof,  at  the  period 
of  appropriation,  the  payment  of  the  annuity,  and  in  the  mean- 
time to  pay  the  annuity  out  of  the  monies  to  arise  from  my 
real  and  residuary  personal  estate  hereinafter  devised  and  be- 
queathed, but  the  annuity  shall,  after  such  appropriation  as 
aforesaid,  be  payable  out  of  the  appropriated  fund  exclusively,  in 
exoneration  of  my  other  estate,  and  such  fdnd  shall,  subject  to 
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Specific  lega- 


cies; 


— time  of  de- 
livery. 


Legacy  duty 
and  expenses. 


"Wife  to  hftTC 
tlie  use  of 
household  fur- 
niture, &c. ; 


— delivery  and 
inventory; 


— ^power  to  de- 
termine ques- 
tions; 

— trustees'  re- 
sponsibility. 


Real  estate  and 
residue  of  per- 
sonal estate; 


the  payment  of  the  annuity^  form  part  of  the  ultimata  surplus 
of  the  monies  to  arise  as  aforesaid.  I  bequeath  the  specific 
legacies  following:  namely^  To  my  said  wife  all  the  wines^ 
liquors^  fael^  housekeeping  provisions^  and  other  consumable 
stores^  which  shaD,  at  my  decease^  be  in  or  about  my  then 
dwelling-house;  To  my  son  [name]^  my  gold  watch  with  its  ap« 
pendages;  To  &c.  [other  specific  leffociea];  And  I  direct  the 
specific  legacy  hereinbefore  bequeathed  to  my  said  wife>  to  be 
delivered  immediately  after  my  decease^  and  the  several  other 
specific  legacies  hereinbefore  bequeathed^  to  be  delivered  within 
one  calendar  month  after  my  decease.  And  I  direct  the  legacy 
duty^  and  all  expenses  incident  to  the  aforesaid  bequests  cf 
legacies^  as  well  specific  as  pecuniary^  and  annuities^  (other 
than  the  legacies  to  my  said  wife  (190) ),  to  be  paid  by  my 
trustees  and  executors  out  of  the  monies  to  arise  as  aforesaid, 
in  order  that  the  respective  legatees  and  annuitants  may  receive 
the  benefit  of  such  bequests,  without  deduction.  I  bequeath 
to  my  said  wife  the  personal  use  and  enjoyment,  in  her  house  of 
residence  for  the  time  being  in  England,  so  long  as  she  shall  con- 
tinue my  widow  and  shall  reside  in  England,  of  all  my  house'* 
hold  furniture,  plate,  linen,  china,  glass,  books,  pictures,  prints, 
musical  instruments,  and  other  efiPects  of  the  like  nature,  which 
shall,  at  my  decease,  be  in  or  about  my  then  dwelling-house ; 
And  I  direct  my  said  other  trustees  and  executors  to  deliver 
the  same  to  her  within  one  calendar  month  next  after  my  de- 
cease, on  her  signing  an  inventory  thereof,  to  be  prepared  and 
kept  by  such  trustees  and  executors,  who  shall  at  the  same 
time  deliver  to  her  a  dupUcate  copy  of  such  inventory  signed  by 
them ;  And  I  empower  my  said  other  trustees  and  executors,  by 
writing  under  their  hands,  to  determine,  in  case  of  dispute, 
what  articles  shall  be  considered  as  included  or  not  in  the 
bequest  lastly  hereinbefore  contained ;  And  I  exonerate  them 
from  all  duty  and  responsibility  in  respect  of  the  effects  in- 
cluded in  the  same  bequest,  after  such  delivery  thereof  as 
aforesaid,  until  they  shall  receive  actual  notice  that  my  said 
wife  is  dead  or  has  married  again,  or  is  resident  out  of 
England.  I  devise  imto  and  to  the  use  of  my  said  trustees 
all  the  real  estate,  and  bequeath  to  them  the  residue  of  all 


(190)  Legsciee  to  th«  testator's  wif«  sr«  ezampt  from  duty. 
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the  personal  estate^  to  which  I  shall  be  entitled  at  my  de- 
cease. Upon  the  trusts,  and  subject  to  the  declarations  foUow- 
ing:  namely,  Upon  trust  to  sell  and  convert  into  money  —sale  and  con- 
my  said  trust  estates,  or  such  parts  thereof  as  shall  be  of  a  ^^"^°°  * 
saleable  or  convertible  nature,  and  to  get  in  the  other  parts 
thereof;  with  fall  discretionary  power  to  sell  by  public  auction 
or  private  contract,  together  or  in  parcels,  subject  to  such  terms 
and  conditions  (191),  as  to  the  title,  or  the  evidence  of  title,  or 

(191)  Trustees  for  sale  are  bonnd  to  consider  how  a  provident  owner,   The  duty  of 
disposing  of  the  property  in  the  ordinary  course  of  scJe,  would  act,  but  trustees  as  to 
they  have  not  all  the  discretion  of  an  owner,  who  may  choose  to  incur  ?**^/?j^' 
some  risk  of  depreciation,  for  the  sake  of  avoiding  trouble  or  delay,  or  to 
speculate  on  the  probability  of  obviating  both  by  special  conditions,  not 
only  without  affecting  the  price,  but  with  a  considerable  saving  of  ex- 
pense.   The  experience  of  auction-rooms  certainly  justifies  such  calcula- 
tions.   It  is  not  found  in  fact  that  special  conditions  do  sensibly  influence 
the  biddings.    Estates  fetch  the  fiill  value,  though  sold  under  conditions 
which  preclude  the  purchaser  from  requiring,  not  only  a  strictly  marketable 
title,  (i.  e.  such  a  title  as  could  be  forced  upon  a  purchaser,  who  buys  un- 
shackled by  any  special  stipulation),  but  even  a  reasonably  safe  title. 

We  constantly  meet  with  such  conditions  as  these,  that  the  purchaser   Character  of 
shall  accept  a  title  commencing  only  twenty,  or  less  than  twentyiyears  ago,   >^<^6"^  ^^^ 
with  an  inclosure  award,  under  which  an  allotment  was  made  to  A.,  without  °***°''*' 
requiring  it  to  be  shewn  what  was  the  nature  of  A.'s  interest,  whether  a  te- 
nancy in  fee  or  for  life  only,  (ante.  Vol.  1,  p.  290);  or  that  the  identity  of 
the  parcels  shall  be  taken  for  granted,  (in  other  words,  that  the  vendor  shall 
not  be  expected  to  establish  any  connexion  between  the  abstract  of  title 
and  the  subject-matter  of  the  contract),  or  that  facts  of  vital  importance 
t^  the  title  shall  be  assumed  as  indisputable  on  the  credit  of  loose  recitals, 
or  yet  looser  descriptions  of  parties  in  modem  deeds.    Sometimes  the  con- 
ditions are  so  wide,  vague,  and  incongruous,  as  to  defeat  themselves— 
here  offering  an  abstract  and  a  good  title — there  imposing  terms,  which,  if 
literally  pursued,  would  reduce  the  abstract  to  waste  paper  and  the  title  to 
a  mockeiy. 

In  order  to  bind  a  purchaser  by  an  extraordinary  condition  of  sale — ex-  On  what  prin- 
traotdinary,  not  as  regards  the  practice  of  auction-rooms,  but  as  opposed  ^^^1®*  ^^u^?  «i 
to  the  understanding  of  conveyancers,  and  of  courts  of  equity — its  terms  conditions, 
should  be  explicit,  unambiguous,  and  consistent  with  the  other  terms  of 
sale ;  in  short,  a  special  condition  should  be  such  as  the  vendor,  who  im- 
poses it  with  all  the  advantages  of  full  knowledge  and  due  deliberation, 
may  fairly  and  conscientiously  call  upon  a  court  of  equity  to  enforce 
against  a  purchaser,  whose  only  source  of  information  may  be  the  condi- 
tion itself,  and  who  may  have  neither  capacity  nor  opportunity  for  duly 
appreciating  its  effect.    It  is  true  that  a  sale  by  auction  resolves  itself 
into  a  written  contract,  but  equity,  when  asked  to  lend  its  extraordinary 
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the  time  or  mode  of  payment  of  the  purchase-money^  or  in- 
demnity against^  or  apportionment  of  incumbrances^  or  as  to  any 


Inttances  in 
which  equity 
has  discounte- 
nanced, or  has 
enforced  such 
conditions. 


Oeneral  cau- 
tions to  yendoTS 
and  vendees, 
especially  trus- 
tees, in  regard 
to  special  con- 
ditions. 


aid,  would  be  justified,  by  the  principles  on  which  this  branch  of  its  juris- 
diction has  always  been  administered,  and  wisely  administered,  in  advert- 
ing to  the  circumstances  under  which  terms  unusually  stringent  have  been 
introduced,  and  in  refusing  or  modifying  the  relief  according  to  the  fisiir- 
ness  of  the  yet  executory  contract.  Hard  bargains  will  be  driven,  but  a 
court  of  equity  does  not  sit  to  clench  them.  Where  ordinary  justice  is  all 
that  a  party  ought  to  ask,  a  court  of  common  law  is  the  fittest  tribunal; 
in  strictness  was  the  bargain  concocted,  and  in  strictness  let  it  be  judged. 

Thus,  in  a  late  case,  where  the  conditions  were  unreasonable  and  oppres- 
sive, (one  condition  being  that  an  abstract  should  be  delivered  within 
twenty-one  days,  and  the  objections  taken  within  ten  days,  which  con- 
dition was  not  performed  on  the  part  of  the  vendor,  who  delivered  an  in- 
complete abstract,  and  another  condition  being,  that,  if  the  vendor  should 
be  unable  or  unwiUing  to  remove  the  objections  to  the  title,  he  should  be 
at  liberty  to  rescind  the  contract  on  returning  the  deposit  without  interest 
or  costs),  the  Lord  Chancellor  dissolved  an  injunction,  granted  by  the 
Vice-Chancellor,  restraining  the  purchaser  from  proceeding  to  recover  his 
deposit  in  an  action  at  law,  thinking  it  inequitable,  under  such  circum- 
stances, to  interfere  with  the  legal  rights  of  the  purchaser.  '^  Whether 
the  objection  (said  his  Lordship)  is  to  be  understood  to  mean  an  objection 
to  the  original  abstract,  or  whether  to  a  subsequent  abstract,  the  vendor 
has  reserved  to  himself  the  power  to  construe  it  as  he  pleases;  whether  he 
is  unwilling  or  unable  to  remove  the  objection,  he  shall  be  able  to  annul 
the  contract  for  the  sale,  and  the  purchaser  shall  not  have  interest  on  the 
deposit.  Anything  more  unjust  there  could  not  be.  The  question  is^ 
whether  I  am  to  interfere  with  the  purchaser's  legal  right  to  recover  his 
deposit?  It  would  be  unjust  to  deprive  the  purchaser  of  the  power  of 
getting  his  deposit."  ( Tanner  v.  Smith,  4  Jur.  310).  A  vendor  may, 
however,  unquestionably  sell  his  title  for  better  or  for  worse  generally; 
{Freme  v.  fVrigkty  4  Madd.  364;  TTUmot  v.  WUkinwny  1  Bam.  &  C, 
506);  or  stipulate  for  the  waiver  of  a  specific  defect,  however  radical 
and  incurable;  (see  CorraU  v.  Cattelly  4  Mee.  &  W.  734);  but  common 
honesty  requires  that  he  should  expressly  tender  the  commodity  with 
all  its  faults,  or  with  an  accurate  description  of  the  particular  infirmity. 
(Dick  V.  Danaldy  1  Bligh's  Pari.  Rep.  N.  S.  655 ;  Llcyd  v.  Crispey  5  Taunt. 
249;  Ogilm  v.  Folicmbej  3  Mer.  53;  Shepherd  v.  Keatt^y  1  Cro.,  Mee.  & 
Ros.  117;  4  Tyr.  571 :  Cooerky  v.  Burrell^  1  Sugd.  V.  &  P.  lOth  ed.  483; 
SouMy  V.  Hutty  2  My.  &  Cr.  207;  RMnson  v.  Mu^^rovey  2  Moo.  &  R, 
92). 

It  is  necessary  to  caution  trustees  for  sale,  on  the  one  hand,  against  im- 
posing, and  trustees  for  investment,  on  the  other,  against  submitting  to 
unusual  conditions,  without  express  authority.  Trustees  for  sale  under- 
take the  duty  of  going  to  market  with  the  best  title  which,  by  ordinaiy 
diligence  and  care,  in  the  use  of  all  the  means  within  their  power,  they  are 
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other  matters  relating  to  the  sale^  as  my  said  trastees  shall  judge 
expedient ;   Also  to  fix  reserved  biddings^  and  buy  in  property 

enabled  to  deduce;  and  trustees  for  inyestment  equally  undertake  the 
duty  of  puichaaing  a  sound  and  readily  negotiable  title.  There  are  cases 
in  which  a  court  of  equity  would  require  the  most  unimpeachable  title,  as 
where  charity  iimds  are  to  be  inyested  in  land.  The  duty  of  trustees  for  sale 
may  be  partly  inferred  from  the  duty  of  trustees  for  investment^  for  if  the 
latter  are  not  warranted  in  accepting  less  than  a  marketable  title,  it  fol- 
lows that  the  former,  who  having  such  a  title  to  give,  yet  o£fer  less,  gra- 
tuitously exclude  a  certain  class  of  competitors. 

Purchasers,  generally,  should  recollect  that  though,  on  a  resaUy  the   Caution  to  pur- 
aame  expedient  may  be  repeated  with  the  same  success,  (provided  no  in-   chasers  in  re- 
advertenoe  then  occur,  and  bidders  continue  to  be  as  eager  and  confiding  ff^!|  ^ 
a»  before),  yet,  if  occasion  should  arise  for  raising  money  on  mortgage^ 
lenders,  especially  of  trust  funds,  could  not  be  diverted  from  instituting 
a  strict  scrutiny. 

As  it  is  too  late,  however,  to  insist  that  even  trustees,  assignees,  and   Distinction  be- 
others  selling  in  a  fiduciary  character,  shall  not  proceed  to  sale  under  the   '7^°  condi- 
protection  of  special  conditions,  (which  the  Masters,  on  sales  under  de-   ^^^  conditions ' 
crees  in  equity,  do  not  hesitate  to  sanction),  a  certain  quantum  of  discre-  as  to  evidence. 
tion  must  be  conceded ;  but  in  exercising  it,  and  even  in  acting  upon  the 
most  distinct  authority,  they  should  distinguish  between  conditions  which 
substitute  an  apparently  deficient  title  for  the  marketable  title  placed  at 
their  disposal,  and  conditions  adapted  only  to  relieve  the  trust  estate  from 
vexatious  or  expensive  requisitions  in  regard  to  matters  of  evidence. 

It  is  a  common  stipulation,  that  all  objections  to  the  title  shall  be  noti-   As  to  conditions 
fied  within  a  limited  time  (often  unreasonably  short.  Tanner  v.  Smithy  4   limiting  the 
Jur.  310)  after  the  delivery  of  the  abstract.    But  in  order  to  render  the   Qyections  to 
stipulation  available,  the  vendor  should  take  care  to  deliver  a  complete  die  tide; 
abstract.    In  a  late  case,  where  the  abstract  omitted  to  set  out  a  material  — when  re- 
part  of  one  of  the  abstracted  documents,  the  purchaser  was  held  to  be  licved  against 
absolved  from  a  condition  requiring  objections  to  be  made  within  twenty-  "  ^"*  ^* 
one  days  from  the  delivery  of  the  abstract,   (ffobson  v.  BeU,  3  Jur.  190). 
The  Master  of  the  Rolls  (according  to  the  notes  of  the  short-hand  writer) 
observed,  that  *^  objections  could  only  be  properly  taken  when  there  was 
a  proper  opportunity  given  for  taking  them  ;  that  is  to  say,  when  the  ab- 
stract was  such  as  ultimately  the  vendor  was  to  rely  on.    That  abstract 
(his  Lordship  continued)  had  not  yet  been  delivered.    The  conditions  go 
on  thus:  'and  all  and  every  objection  to  the  title  shall  be  made  and  com- 
municated in  writing  to  the  vendors  within  twenty-one  days  after  the  de- 
livery of  the  abstract' — that  is,  within  twenty-one  days  from  a  time  which, 
as  the  parties  have  managed  this  matter,  has  not  yet  occurred — '  and  if 
the  same  be  found  valid,  then  the  vendor  shall  be  at  liberty  to  rescind 
the  contract,  on  returning  to  the  purchaser  his  deposit  money,  but  all  and 
every  objection  to  the  title  not  so  taken  and  communicated  within  such 
period  of  twenty-one  days  from  the  delivery  of  the  abstract '  (which  has 
not  yet  taken  place)  '  shall  be  deemed  wuved,  and  in  this  respect  time 
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offered  for  sale^  and  vacate  or  vary  coatracts  for  aaie^  and  to 
resell  without  liability  to  answer  for  any  consequential  loss,  and 


ty 


shall  be  oonridered  the  essence  of  the  contiact' — ^time  cdiall  be  considered 
the  essence  of  the  contract  in  this  respect^  that  is  to  say,  as  a  wairer 
of  objections  not  taken  within  that  time.  It  does  not  appear  to  me,  that, 
on  the  construction  of  these  conditions,  time  can  be  considered  as  having 
been  of  the  essence  of  the  contract."  There  the  abstract  was  clearly  defec- 
— when  en-  tive,  if  not  deceptive.  But  in  another,  and  a  more  recent  case,  which  arose 
forced  m  equi-    ^p^j^  ^  similar  condition,  although  the  particular  described  the  estate 

(which  was  sold  pursuant  to  a  decree,  and  under  conditions  approved  by  tlie 
Master)  as  tithe-free,  while  the  abstract  shewed  neither  an  exemption  from 
tithes,  nor  a  title  to  tithes,  yet,  as  the  purchaser,  who  had  examined  the  ab- 
stract with  the  deeds,  and  had  suffered  nearly  forty  days, — the  time  limited 
being  thirty  days, — ^to  elapse,  without  having  intimated  any  objection  to  the 
abstract  or  the  title,  did  not  allege  that  the  vendors  had  withheld  any 
documentary  evidence  in  their  possession  or  power,  his  application  for  the 
nsual  reference  as  to  title  was  dismissed  by  the  Vioe4I3iancellor  with  costs, 
though  the  court  was  much  pressed  by  the  previous  case  of  Hobson  v.  JBSeff, 
(ante,  205),  fortified  by  the  opinion  of  an  eminent  conveyancer.    That 
opinion  was,  that  *'  the  vendors  had  not  delivered  any  abstract  at  ^  to  the 
tithes,  without  which  no  objections  could  be  taken  to  the  title  of  the  estate 
as  tithe-free  ;*'  that  ^' they  had  not  complied  with  the  agreement  on  their 
part,  and  could  not  therefore  insist  that  the  purchaser  was  bound  to  do 
what  their  own  neglect  rendered  it  impossible  for  him  to  do;'^  that  ^a 
court  of  equity  would  not  compel  the  purchaser  to  take  the  title  without 
further  proof  of  its  validity  ;"  that  ''  the  late  cases  of  Dick  v.  Donald^  1 
Bligh,  N.  S.  655;  SoutMy  v.  Hvtt,  2  My.  &  C.  207;  Dyies  v.  Blaiey  4 
Bing.  N.  C.  463,  shew  that  a  vendor  is  not  entitled  to  any  &vour  where 
he  has  not  acted  with  the  greatest  propriety ;"  that  *'in  the  case  of  fVarrm 
V.  Richardson,  1  You.  1,  it  was  held,  that,  although  a  purchaser  had  waived 
objections  to  the  title,  a  court  of  equity  would  not  compel  him  to  take 
the  title,  if  it  come  out  collaterally  (as  in  settling  the  draft  conveyance) 
that  the  title  was  bad  ; "  that  ^  the  special  condition  in  question  could  not 
have  any  greater  effect  than  that  of  making  the  neglect  to  deliver  objec- 
tions amount  to  a  waiver  of  them ;"  that  **  in  the  present  case,  however, 
the  title  could  not,  as  in  the  case  last  referred  to,  (  fVarrm  v.  RUhardton), 
be  shewn  to  be  bad,  although  it  had  not  been  shewn  to  be  good  f  that 
*'  that  case,  however,  was  a  strong  authority  against  the  vendor's  right  to 
enforce  a  specific  performance,  where  it  would  be  a  greater  hardship  on 
the  purchaser  to  compel  him  to  take  the  title,  than  it  would  be  on  the 
vendor  to  leave  him  to  his  remedy  at  law.*'    And,  as  to  an  objection, 
foimded  on  a  doubt,  suggested  by  the  purchaser's  solicitor,  respecting  the 
sanity  of  a  party,  the  same  opinioA  stated,  that  *^  it  was  not  an  objection 
which  a  purchaser  was  bound  to  make  within  the  thirty  days;"  that  ^it 
was  not  an  objection  to  the  title,  as  disclosed  by  the  abstract ;  but  in 
order  that  the  objection  might  be  within  the  terms  of  the  condition,  the 
vendors  ought  to  have  disclosed  the  doubt  on  the  abstract,  and  cleared  it 
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generally  to  effect  the  sale  and  conversion  of  my  said  tmst 
estates  on  such  terms  and  in  such  manner  as  they  shall  deem 


Qp/'  and  that,  "independently  of  the  sixtii  condition,  they  acted  impropeily 
in  not  difloloong  the  douht."  (Dodstfiorik  v.  Weamortkmd^  coram  Sir  L. 
Skadwdly  V.  C,  March,  1840,  MS.)*  Here  the  ahstract  was  complete,  as  an 
abstract^  though  it  iailed  to  deduce  a  perfect  title  to  the  estate  as  described 
in  the  particular.  Indeed,  it  should  seem  that,  according  to  the  argument 
advanced  on  behalf  of  the  purchaser,  the  abstract  could  never  be  deemed 
complete  until  the  vendor  should  make  it  appear  that  he  had  exhausted 
all  accessible  sources  of  evidence,  uid  the  condition  would  therefore  be 
ooztfined  to  irremediable  defects;  whereas,  one  of  the  main  objects  of 
such  a  condition  is  to  relieve  the  vendor  from  the  necessity  of  procuring 
evidence  to  meet  objections  not  taken  within  a  reasonable  time.  As  to  the 
**  doubt,'*  which  it  was  insisted  the  vendors  ought  to  have  abstracted, 
(though  their  solicitor,  by  his  affidavit,  positively  denied  that  the  vendors 
entertained,  or  that  there  existed,  any  ground  for  such  doubt),  it  was  an 
objection  arising  out  of  an  extrinsic  &ct,  and,  as  such,  not  witlun  the  scope 
of  the  condition ;  but  that  objection  fell  to  the  ground  from  the  purchaser's 
inability  to  adduce  any  evidence  in  its  support. 

But  equity  only  can  relieve,  and  even  there  the  relief  is  of  the  negative  Such  conditions 
species ;  a  court  of  law  is  bound  by  the  terms  of  the  condition,  and  cannot  l>i]iding  at  law. 
examine  into  its  reasonableness.  In  a  recent  case,  where  the  conditions 
stipulated  that  the  vendor  should  deliver  an  abstract  within  fourteen 
days  from  the  sale,  and  deduce  a  good  title,  and  that  the  purchaser 
should  state  his  objections  to  the  title  within  twenty-one  days  after 
the  delivery  of  the  abstract,  and  sign  an  agreement  for  payment  of  the 
purchase-money  on  a  i^eciiied  day,  it  was  held  at  law,  that,  though 
the  purchaser  was  bound  to  make  all  objections  within  twenty-one  days 
from  the  delivery  of  the  abstract,  yet  the  vendor  was  not  limited  to  any 
precise  time  for  making  out  his  title,  but  might  take  a  reasonable  time. 
{San9(m  v.  Rhodes^  6  Bing.  N.  C.  261). 

The  cases  in  equity  suggest  the  caution  of  so  framing  a  condition  of  this    Difficaltiea 
nature,  as  to  embrace  objections  to  the  abstract,  as  such,  and  also  to  provide   f i^d  dangers, 
for  the  delivery  of  additional  or  supplementary  abstracts.  They  seem  like-   '°^'*?*°*  *° 
wise  to  shew  that  the  condition  should  be  conceived  with  perfect  equity,   tions,  how  re- 
(which  of  course  supposes  that  a  reasonable  opportunity  is  ofibrded  for  in-   mediable. 
vestigating  the  title  offered  by  the  vendor),  as  well  as  expressed  with  critical 
precision,  and  that  it  should  be  observed,  on  the  part  of  the  vendor,  with 
punctilious  nicety.    StiU,  the  fact  is  notorious,  that  conditions,  more  or 
less  restrictive  of  the  right  to  what  conveyancers  understand  by  a  market- 
able title,  are  appended  to  almost  every  printed  particular  of  sale,  and  it 
may  require  the  utmost  address  on  the  part  of  the  judicature  to  distin- 
gaish,  on  safe  principles,  between  public  and  private  sales,  and  while  de- 
clining, on  the  one  hand,  to  consummate  inequitable  bargains,  to  avoid,  on 
the  other,  any  discretionary  interference,  not  strictly  judicial,  (ante.  Vol. 
],p.  44),  with  matters  of  express  contract.  Even  legislation  on  this  subject 
has  been  hinted  at  from  a  highly  respectable  quarter,  but  the  best  cor- 
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« 

'  —discretionary  most  advantageous ;  Also  fxdl  discretionary  power  to  suspend^ 
poneiiient*^*'"     ^^'  ^^^^  period  as  my  said  trustees  shall  judge  expedient^  [or, 

so  long  as  my  said  wife  sliall  continue  my  widow^  or  as  any 
cliild  of  mine^  being  a  son,  shall  be  under  the  age  of  twenty- 
one  years,  or,  being  a  daughter,  shall  be  under  that  age  not 
having  been  married],  the  sale,  conversion  or  getting  in  of  my 
said  trust  estates,  or  any  part  or  parts  thereof  respectively,  [or, 
of  such  part  or  parts  of  my  said  trust  estates  as  shall  yield 
present  income,  or,  of  my  said  real  trust  estate,  or  any  part  or 
parts  thereof,  and  of  such  part  or  parts  of  my  personal  trust 
estate  as  shall  consist  of  investments  in  or  upon  any  stocks, 

rective  would  probably  be  to  admonish  and  restrain  the  ignorant  precipi- 
tancy to  which  conditions  of  an  extreme  character  owe  their  success.  Be- 
fore persons  enter  an  auction-room  they  should  be  well  advised  as  to  the 
effect  of  the  terms  tendered  by  the  particular  and  conditions ;  and  this  ob- 
servation applies  with  peculiar  force  to  trustees.  It  is,  in  truth,  as  much 
an  act  of  improvidence  to  accept  such  terms,  without  understanding  them, 
on,  perhaps,  the  auctioneer's  assurance  of  their  innocence,  as  it  would  be  to 
accept  the  title  generally  on  the  seller's  assurance  of  its  sufficiency.  The 
conditions  often  go  to  the  very  substance  of  the  title. 
Striotares  on  ^^  special  conditions  as  to  title  are  to  be  admitted  with  caution,  condi- 

conditions  re-      tions  for  the  benefit,  not  of  the  estate,  but  of  a  third  party,  are  obviously 
T""^o**em"'"   i»*<l°^i8sible.   {Robinson  v.  Musgrovey  2  Moo.  &  R.  92).    And  here  we 
ploy  the  vend-     ^^^7  animadvert  upon  a  practice  which  has  of  late  been  creeping  in — that 
or's  solicitor.       of  stipulating  that  the  vendor's  solicitor  shall  prepare  the  purchaser's  con- 
veyance.    So  long  as  the  practice  is  partial,  it  is  unfair ;  if  it  were  to  be- 
come general,  the  profession  and  the  public  would  equally  suffer  from  the 
conflict  of  duties  and  of  interests  which  must  thence  ensue.     How  is  such 
a  condition. to  be  enforced?  at  whose  instance,  and  for  whose  advantage? 
The  purchaser  may  wish  the  conveyance  to  operate  as  a  family  settlement ; 
and  its  preparation  may  require  that  he  should  be  advised  on  matters  of  a 
private  and  confidential  nature.    Is  he  to  disclose  them  to  a  strange,  and 
perhaps  hostile  solicitor  ?    Nor  can  the  solicitor  be  allowed  to  charge  for 
the  preparation  of  the  conveyance,  vidthout  incurring  certain  responsibi- 
lities, from  which  he  would  hardly  be  relieved  by  the  intervention  of 
another  solicitor  of  the  purchaser's  free  selection.    It  is  obvious  that  such 
a  condition  could  be  enforced  only  by  the  subversion  of  that  policy  which 
both  the  judicature  and  the  legislature  have  always  upheld,  as  essential  to 
the  integrity  and  efficiency  of  professional  exertions.     In  the  case  of  a  sale 
by  trustees,  where  such  a  condition  is  most  likely  to  occur,  it  is  peculiarly 
objectionable.    So  covenants  in  leases,  that  all  assignments  and  under- 
leases shall  be  prepared  by  the  solicitor  of  the  lessors,  though  such  cove- 
nants may  derive  some  countenance  from  being  found  in  the  leases  of  cor- 
porate bodies,  must  yet  be  characterised  as  vicious  in  principle,  and  vexa- 
tious in  practice. 
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funds^  or  securities,  British  or  foreign,  real  or  personal,  yielding 
present  income]  ;   Also  fall  discretionary  power,  daring  the  ^interim  ma- 
sospense  of  the  sale,  conversion,  or  getting  in  of  my  said  trast  °*8^™®°'' 
estates  respectively,  to  manage  and  order  all  the  affairs  thereof^ 
as  regards  letting,  occupation,  cultivation,  repairs,  insorance 
against  fire,  receipt  of  rents,  indulgences  and  allowances  to 
tenants,  and  all  other  matters,  but  so  that  no  lease  shall  be 
granted  otherwise  than  from  year  to  year,  or  for  a  term  not 
exceeding  twenty-one  years,  in  possession,  at  the  most  im- 
proved rent,  without  fine  or  premium,  [or,  and,  in  the  execu-  —[leasing 
tion  of  this  power  of  letting,  to  grant  building,  repairing,  im-  V^^^^^* 
proving,  or  other  leases,  for  such  term  or  terms,  at  such  rent  or 
rents,  and  generally  on  such  conditions,  as  my  said  trustees  shall 
deem  advantageous,  either  taking  or  not*  taking  fines  or  pre- 
miums, which,  if  taken,  shall  be  considered  as  sale  monies 
for  the  purposes  of  the  trusts  hereinafter  contained];  also  full 
discretionary  power  to  employ  receivers,  bailiffs,  accountants, 
agents,  and  others,  in  or  about  the  affairs  of  my  said  trust 
estates,  with  such  salaries  or  remunerations  as  my  said  trustees 
shall  think  reasonable :  And  I  declare  that,  for  the  purposes  of  —constructive 
enjoyment  and  teuu^don,  under  the  truats  hereinafter  con-  -^^.X 
tained,  my  said  trust  estates  shall  be  considered  as  money  &om 
the  time  of  my  decease,  and  the  rents,  dividends,  interest,  and  —rents,  &c.,  to 
other  yearly  produce  thereof  respectively,  to  accrue  due  after  comef™ 
my  decease  and  until  the  actual  sale,  conversion,  and  getting  in 
thereof,  shall  be  deemed  the  annual  income  thereof,  applicable, 
as  such,  for  the  purposes  of  the  said  trusts,  without  regard  to  the 
amount  of  such  income  or  to  the  nature  of  the  investment  or 
investments  yielding  the  same.    And  as  to  the  monies  to  arise  Trusts  of  pro- 
firom  the  sale,  conversion,  and  getting  in  of  my  said  trust  estates,  ^^^'' 
Upon  trust  thereout,  in  the  first  place,  to  pay  or  retain  all  the  —expenses, 
expenses  incident  to  the  execution  of  the  preceding  trusts  and  and  annuities'' 
powers,  also  my  debts  and  my  funeral  and  testamentary  ex- 
penses ;  and  in  the  next  place  to  pay  the  pecuniary  legacies 
hereinbefore  bequeathed,  and  appropriate  the  funds  hereinbe- 
fore directed  to  be  appropriated  for  answering  the  annuities  here- 
inbefore bequeathed,  and  in  the  meantime  to  pay  the  same  an- 
nuities; And  upon  further  trust  to  invest  the  ultimate  surplus  — inyestmcntof 
of  the  said  trust  monies  in  the  names  of  my  said  trustees,  in  pi„  "*** ""'' 
or  upon  permanent  public  stocks,  funds,  or  securities  of  the 
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income  to 
wife,  during  her 
widowhood; 


^-charged  with 
maintenftnce, 
&C.,  of  child- 
ren; 


— capital  to 
children  eqoal- 


Settlement  of 
the  shares  of 
daughters; 


— inyestment; 


United  Eingdom^  or  on  the  security  of  a  mortgage  or  mort- 
gages of  any  freehold  or  copyhold  [or  leasehold]  estates  in 
England  or  Wales,  [and  not  elsewhere  (192)  ]  ;  and  from  timet 
to  time,  with  the  consent  in  writing  of  my  said  wife,  nntil  she 
shall  die  or  marry,  and  afterwards  in  the  discretion  of  my  said 
trustees,  to  vary  the  investment  or  investments  of  my  said 
trust-monies  for  any  other  or  others  of  the  description  con- 
templated by  this  trust;  And  upon  further  trust  to  permit  and 
empower  my  said  wife  to  receive  the  annual  income  of  my 
said  trust-monies,  or  the  stocks,  funds,  and  securities  whereon 
the  same  shall  be  invested  as  aforesaid,  (which  monies,  stocks, 
funds,  and  securities  are  hereinafter  referred  to  under  the  de- 
nomination of  ''the  said  trust-fund '')  during  her  life,  if  she 
shall  so  long  continue  my  widow,  she  thereout  maintaining, 
educating,  and  bringing  up  such  of  my  sons  as  shall,  for  the 
time  being,  be  under  the  age  of  twenty-one  years,  and  such  of 
my  daughters  as  shall,  for  the  time  being,  be  under  that  age, 
not  having  been  married,  in  a  manner  suitable  to  their  station 
in  life ;  AaA  immediately  after  her  decease  or  future  marriage. 
As  to  as  well  the  capital,  as  the  annual  income,  of  the  said 
trust-fund.  In  trust  for  my  child,  if  only  one,  or  all  my  child- 
ren, if  more  than  one,  who,  either  before  or  after  the  decease 
or  future  marriage  of  my  said  wife,  shall,  being  a  son  or  sons, 
attain  the  age  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  attain  that  age  or  marry,  and  if  more  than  one,  to 
take  in  equal  shares :  But  I  declare  that  if  such  child  or  children, 
or  any  of  them,  shall  be  a  daughter  or  daughters,  then  [one 
moiety  of]  the  said  trust-fund,  or  [of]  the  share  thereof,  to 
which  such  daughter,  or  each  of  such  daughters,  shall  become 
entitled,  shall  be  held  by  the  said  trustees  upon  the  trusts  follow- 
ing :  namely.  Upon  trust,  with  the  consent  in  writing  of  my 
daughter  entitled  thereto,  and  after  her  decease  in  the  discre^ 
tion  of  my  said  trustees,  to  convert  the  same  into  money,  and 
invest  the  monies  to  arise  therefrom  in  or  upon  any  of  the 
permanent  public  stocks,  funds,  or  securities  of  the  United 
Kingdom,  or  on  the  security  of  any  mortgage  or  mortgages 
of  freehold  or  copyhold  [or  leasehold]  estates  in  England  or 
Wales,  [and  not  elsewhere],  and  from  time  to  time,  with  the  like 
consent  or  in  the  like  discretion,  to  vary  the  investment  or  in- 


(192)  See  4  &  5  WiU.  4,  c.  29. 
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vestments  of  the  same  monies  for  any  other  or  others  of  the 
description  contemplated  by  this  trust:  And  upon  further  — inalieDable 
TRUST  to  pay  the  annnal  income  of  the  same  monies^  or  the  *"®**"*®'**** 
stocks,  funds,  and  securities  whereon  the  same  shall  be  invested 
as  last  aforesaid,  (and  which  monies,  stocks,  funds,  and  securi- 
ties are  hereinafter  referred  to  under  the  denomination  of ''  the 
said  settled  fund "),  as  and  when  the  same  shall  from  time  to 
time  become  actually  receivable,  and  not  by  way  of  anticipa- 
tion, into  the  proper  hands  of  my  same  daughter,  for  her 
separate  use,  free  from  marital  control,  as  a  strictly  personal 
and  inalienable  provision,  during  her  life,  unless  she,  being 
discovert,  shall  do  or  suffer  any  act,  matter,  or  thing,  whereby, 
notwithstanding  the  restriction  on  anticipation  hereinbefore  im- 
posed, the  same  income  or  any  part  thereof,  shall  either  volun- 
tarily or  involuntarily  be  aliened  or  incumbered,  and  for  which 
annual  income  the  receipts  of  my  same  daughter  shall  alone 
be  discharges  to  my  said  trustees ;  But  if  she,  being  discovert, 
shall  do  or  suffer  any  such  act,  matter,  or  thing  as  aforesaid, 
then  immediately  after  the  doing  or  suffering  thereof,  As  to  the 
annnal  income  of  the  said  settled  fund,  to  accrue  during  the 
remainder  of  her  life.  Upon  such  trust  or  trusts,  and  subject 
to  such  restrictions  and  declarations,  in  favour  or  for  the  benefit 
of  my  same  daughter  as  the  said  trustees  shall,  by  any  deed  or 
deeds^  to  be  made  with  or  vrithout  power  of  revocation  and  new 
appointment,  appoint,  And  in  default  of  such  appointment,  and 
subject  to  any  partial  appointment,  to  pay  or  apply  the  same 
in  sucli  manner  as  the  same  would,  by  virtue  of  the  trusts 
hereinafter  contained,  be  payable  or  applicable  if  my  same 
daughter  were  actually  dead;  [or  (193),  Upon  trust  to  pay  the  [Another 
ftTiTinnl  income  of  &c.,  as  and  when  the  same  shall  from  time  to  ^^^^ 
time  become  actually  receivable,  and  not  by  way  of  anticipa- 
tion,  into  the  proper  hands  of  my  same  daughter,  during  her 
life,  for  her  separate  use,  free  from,  the  control  of  any  hus- 
band whom  she  may  marry,  without  power  of  alienation,  as 
a  strictly  personal  provision,  and  for  which  annual  income  her 
receipts  shall  alone  be  sufficient  discharges  to  my  said  trus- 
tees]]; And  immediately  after  the  decease  of  my  same  daughter, 

(193)  This  form  of  imst,  whicli  is  framed  agreeably  to  the  old  practice, 
does  not  provide  against  alienation  during  discoverture.  (Vide  ante,  Vol.  1, 
ntwstnstionSf  V.)* 
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^-children  and 
other  iasae  of 
daughter,  as  she 
shall  appoint; 


— hotchpot; 


— children 
equally; 


— as  danghter 
shall  by  will 
appoint; 


— daughter's 
next  of  kin. 


Daughter  em- 
powered to  ap- 
point a  life-in- 
terest to  a  hus- 
band. 


As  to  as  well  the  capital  of  the  said  settled  fand^  as  the  annual 
income  thenceforth  to  accrue  due  for  the  same^  In  trust  for  all 
or  any  one  or  more  of  the  children^  or  remoter  issue  of  my  same 
daughter,  (such  remoter  issue  being  bom  in  her  lifetime),  in 
such  proportions,  for  such  interests,  and  generally  in  such 
manner  as  she,  whether  covert  or  sole,  shall  by  any  deed,  with 
or  without  power  of  revocation  and  new  appointment,  or  by 
her  wiU,  executed  and  attested  according  to  the  statute  for 
the  amendment  of  the  laws  with  respect  to  wills,  appoint; 
But  no  child,  in  whose  favour  an  appointment  shall  be  made^ 
shall  participate,  under  the  trust  next  hereinafter  contained, 
in  the  unappointed  portion  of  the  said  settled  fund,  without 
bringing  the  benefit  of  such  appointment  into  hotchpot;  And 
in  default  of  appointment,  and  subject  to  any  partial  ap- 
pointment. In  trust  for  the  child,  if  only  one,  or  all  the 
children,  if  more  than  one,  of  my  same  daughter,  who,  either 
before  or  after  her  decease,  shall,  being  a  son  or  sons,   at- 
tain the  age  of  twenty-one  years,   or,   being  a  daughter  or 
daughters,  attain  that  age  or  marry,  such  children,  if  more 
than  one,  to  take  in  equal  shares;   but  if  no  child  of  my 
same  daughter,  being  a  son,  shall  attain  the  age  of  twenty- 
one  years,  or,  being  a  daughter,  shall  attain  that  age  or  many, 
then.  In  trust  for  such  persons,  for  such  interests,  and  gene- 
rally in  such  manner  in  all  respects,  as  my  same  daughter, 
whether  covert  or  sole,  shall  by  will,  executed  and  attested 
in  manner  prescribed  by  the  statute  for  the  amendment  of 
the  laws  with  respect  to  wills,  appoint ;  And  in  default  of  ap- 
pointment, and  subject  to  any  partial  appointment.  In  trust 
for  the  person  or  persons  who,  at  the  decease  of  my  same  daugh- 
ter, shall  be  of  her  blood  and  of  kin  to  her,  and  who,  under  the 
statutes  for  the  distribution  of  intestates'  effects,  would  be 
entitled  to  her  personal  estate  if  she  were  dead  a  spinster 
and  intestate,  such  persons,  if  more  than  one,  to  take  in 
the  proportions  prescribed  by  the  same  statutes.    And  I  em- 
power my  same  daughter,  notwithstanding  the  trusts  herein 
contained  subsequently  to  the  trust  in  her  own  favour,  by 
deed,  executed  either  after  or  in  contemplation  of  her  mar- 
riage, or  by  will,   executed  and  attested  according  to  the 
statute  for  the  amendment  of  the  laws  with  respect  to  wills,  to 
appoint  the  annual  income,  to  accrue  due  after  her  decease^ 
of  the  said  settled  fund,  or  any  part  of  such  income,  to  and 
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for  the  life  of  any  husband  of  the  same  daughter  who  shall 
survive  her^  [and  who^  in  contemplation  of  his  marriage  with 
her,  shall  concur  in  effectually  securing  to  her  the  separate 
and  inalienable  enjoyment  of  the  annual  income  of  the  said 
settled  fund  during  her  coverture  by  him  (194)].  I  em-  Maiuteoance  of 
POWEE  my  said  trustees,  during  the  minority  of  each  chUd  '^^^•"^'^- 
of  mine,  to  apply  such  part  as  they  shall  think  fit  of  the  an- 
nual income  of  the  fund  or  share  to  which  such  child  shall 
be  entitled  or  contingently  entitled,  in  or  towards  the  main- 
tenance and  education,  or  otherwise  for  the  benefit,  of  the 
same  child ;  and  I  direct  them  to  accumulate,  by  investments 
pursuant  to  the  trust  for  investment  hereinbefore  contained, 
the  unapplied  surplus,  if  any,  of  such  income,  and  declare  that 
the  accumulations  thereof  shall  be  liable  to  be  in  like  man- 
ner applied,  but,  subject  to  such  liability,  shall  be  added, 
as  capital,  to  the  fund  or  share  whence  the  same  shall  have 
arisen.  I  also  empower  my  trustees,  with  the  consent  of  my  —advance- 
said  wife  during  her  widowhood,  and  after  her  decease  or  mar-  °'®°^' 
riage,  in  their  discretion,  at  any  time  or  firom  time  to  time 
to  apply  any  part  or  parts,  not  exceeding  in  the  whole  one 
moiety  [or  one   third  part,  or  not  exceeding  in  the  whole 

the  amount  or  value  of  £ sterling]  of  the  capital  of  the 

fund  or  share  to  which  each  or  any  child  of  mine  shall  be 
entitled,  or  contingently  entitled,  in  or  towards  the  advance- 
ment in  life,  or  otherwise  for  the  benefit,  of  the  same  child, 
whether  such  child  shall  be  a  son  or  daughter  or  shall  be 
under  the  age  of  twenty-one  years  or  not.  I  also  empower  —maintenance 
my  said  trustees  to  apply  all  or  any  part  of  the  annual  income  "^^I**^^'^** 
of  the  share  or  shares  to  which  each  or  any  iufSemt  child  or 
issue  of  each  or  any  daughter  of  mine  shall  be  entitled  or 
contingently  entitled  in  possession  by  virtue  of  any  appoint- 
ment or  appointments,  or  otherwise  under  the  trusts  afore- 
said, (unless  such  appointment  or  appointments  shall  other- 
wise direct),  in  or  towards  the  maintenance  and  education 


(194)  The  power,  thus  qualified,  of  appointing  a  life  interest  to  a  hua-  Qualified  power 

band,  would  hold  out  a  strong  inducement  to  the  execution  of  such  an  ^^^  ^  daugiiter 

ante-nuptial  settlement  as  would  place  the  daughter  in  a  state  of  perfect  life-^^eresfto  a 

security  during  coverture,  were  the  recent  decisions  not  to  be  entirely  re-  husband. 
lied  on  as  afibrding  protection  to  that  extent.  (Vide  ante,  Vol.  1,  Illustra- 
tions, v.). 
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or  otherwise  for  the  benefit  of  such  child  or  issue;  and  I 
direct  my  said  trustees  to  accumulate,  by  such  investments  as 
aforesaid,  the  unapplied  surplus,  if  any,  of  such  income,  and 
declare  that  the  accumulations  thereof  shall  be  liable  to  be 
in  like  manner  applied,  but,  subject  to  such  liability,  shall  be 
added,  as  capital,  to  the  share  or  respective  shares  whence 
—advance-  the  Same  shall  have  arisen.  I  also  ehfowbr  my  said  trus- 
ment  f^^Q^  ^  appfy  &ny  part  or  parts,  not  exceeding  one  moiety, 

of  the  capital  of  the  share  to  which  each  or  any  child  or 
issue,  whether  under  the  age  of  twenty-one  years  or  not,  of 
each  or  any  daughter  of  mine  shall  be  entitled  as  aforesaid, 
unless  otherwise  directed  as  aforesaid,  in  or  towards  the  ad- 
vancement in  life  or  otherwise  for  the  benefit  of  such  child 
or  issue,  but  no  such  application  as  last  aforesaid  shall  be 
made  during  the  life  of  my  same  daughter  without  her  pre- 
vious consent  in  writing,  nor,  after  her  decease,  to  the  prqudice 
of  the  life  interest  of  any  husband  in  whose  favour  an  appoint- 
ment shall  have  been  made  by  her  under  the  power  for  that 
Substitution  of   purposc  hereinbefore  contained,  without  his  like  consent.   I  de- 
P*^ud*^'%    CLARE  that  if  any  son  or  daughter  of  mine  shall  die  in  my  life- 
testator  pre-de-  time,  and  any  child  or  children  of  such  son  or  daughter  shall 
ceasing  him.      ^^^  living  at  my  decease,  then  the  said  trust  fund,  or  the  share 

thereof,  to  which  the  son,  or  each  son,  so  dying,  would,  if  living 
at  my  decease,  and  if  then  of  the  age  of  twenty-one  years,  or  to 
which  the  daughter,  or  each  daughter,  so  dying,  woiild,  if  living 
at  my  decease,  have  been  entitled  under  the  trusts  aforesaid, 
shall  be  held  by  my  said  trustees  upon  such  trusts,  and  subject  to 
such  provisions  in  favour  of  the  child  or  children  of  such  son  or 
daughter,  respectively,  as  the  same  would  have  been  held,  if,  as 
regards  a  son  so  dying,  such  son  were  a  daughter  and  had  died 
immediately  after  my  decease,  or,  as  regards  a  daughter  so  dying; 
such  daughter  had  died  immediately  after  my  decease.    But  in 
CASE  no  child  or  other  issue  of  mine  shall  acquire  an  absolutely 
vested  interest  in  the  said  trust  fund  by  virtue  of  my  will. 
On  failure  of     then,  as  to  the  same  trust  fund.  In  trust  for  such  persons, 
previous  trusts;  f^y  g^^jj^  interests,  and  generally  in  such  manner  as  my  said 
—as  tesutor's    wife,  she  continuing  my  widow  at  her  decease,  shall  by  her  will, 
wife  shall  by      executed  and  attested  according  to  the  statute  for  the  amend- 
ment of  the  laws  with  respect  to  wills,  appoint ;  and  in  defiftult  of 
appointment,  and  subject  to  any  partial  appointment  or  ap- 
~for  tesutofs   pointmcuts.  In  trust  for  the  person  or  persons  who,  at  the 

next  of  kin. 
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decease  or  future  marriage  of  my  said  wife^  shall  be  of  my 
blood  and  of  kin  to  me^  and  who,  under  the  statutes  for  the  dis- 
tribution of  the  personal  effects  of  intestates,  would  be  entitled 
to  my  personal  estate  if  I  were  to  die  immediately  after  the  de- 
cease or  marriage  of  my  said  widow,  such  persons,  if  more  than 
one,  to  take  in  the  proportions  prescribed  by  the  same  statutes. 
I  DEVISE  all  the  real  estates  which  shall,  at  my  decease,  be  vested  DeTlse  of  mort- 
in  me  as  mortgagee  or  trustee  to  my  said  trustees,  subject  to  f^S^"^^™*' 
the  equities  affecting  the  same  respectiyely.    I  empower  my 
said  trustees  to  give  receipts  for  all  monies  and  effects  to  be 
paid  or  delivered  to  them  by  virtue  of  my  wiU,  and  declare 
that  such  receipts  shall  exonerate  the  persons  taking  the  same 
firom  all  liability  to  see  to  the  application  or  disposition  of  the 
monies  or  effects  therein  mentioned.    I  empower  my  said  Power  to  corn- 
trustees  to  compound,  and  to  allow  time  for  the  payment  of  ^d  wttie^aJ- 
any  debt  or  debts  due  to  my  estate,  and  to  satisfy  all  de-  ^n. 
mands  against  my  estate,  whether  supported  by  strictly  legal 
evidence  or  not,  and  to  settle  all  accounts  between  me  and 
any  person  or  persons,  on  such  terms  as  my  said  trustees  or 
trustee  shall  in  their  or  his  discretion  think  expedient,  and 
to  refer  any  matters  in  difference  relating  to  my  affairs  to 
arbitration.    I  declare  that  if  my  said  trustees  or  either  Power  to  ap- 
of  them,  or  any  trustees  or  trustee  to  be  appointed  under  P^in*  trustees, 
this  clause,  shall  die,  or  be  unwilling  or  incompetent  to  ac- 
cept or  execute  the  trusts  of  my  will,  it  shall  be  lawful  for 
my  wife,  whether  covert  or  sole,  and,  after  her  death,  for  the 
competent  accepting  trustees  or  trustee  for  the  time  being,  if 
any,  whether  retiring  from  the  office  of  trustee  or  not,  or,  if 
none,  for  the  executors  or  administrators,  or  any  or  either  of 
the  executors  or  administrators  of  the  last  deceased  trustee,  to 
srabrtitute,  by  any  writing  under  their  or  his  hands  or  hand, 
any  person  or  persons,  in  whom  alone,  or  (as  the  case  may  be) 
jointly  with  any  surviving  or  continuing  trustees  or  trustee,  my 
trust  estate  shall  be  vested;  and  I  exempt  every  trustee  of  my  indemnity  of 
will  from  liability  for  losses  occurring  without  his  own  wilful  ^"^^'^^^s* 
default,  and  authorize  him  to  retain  and  allow  to  his  co-trustee 
or  co-trustees  any  expenses  incidental  to  the  trusteeship  (195). 


(195)  It  is  sometimes  expressly  declared,  that  the  new  trustees  shall   As  to  the  ne- 
be  competent  to  act  before  they  are  actually  clothed  with  the  legal  estate  ^^^  of  con- 
in  the  trust  property;  but  such  a  declaration  b  superfluous,  for  the  office  trust  ea^te  on 
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And  I  declare  that  the  powers  and  discretions  hereinbefore 
vested  in  the  trustees  hereinbefore  named,  shall  be  exercisable 


—of  a  strict  set- 
tlement 


the  appoint-        of  trustee  Lb  equitable,  and  the  appointment  to  it  is  complete  without  the 
"*°tee[-°*^       formality  of  a  legal  conveyance.    They  may,  in  virtue  of  their  office,  and 

before  any  conveyance,  even  exercise  legal  powers  given  to  the  trustees 
for  the  time  being,  for  the  question  at  law  would  be  whether  they  were 
well  appointed  in  equity. 

On  the  appointment,  under  the  ordinaiy  power,  of  new  trustees  of  real 
estates  limited  in  strict  settlement,  by  deed  or  by  will,  there  were,  accord- 
ing to  the  old  practice,  elaborate  conveyances  and  reconveyances  of  the 
fee  for  the  purpose  of  renewing  or  perpetuating  the  seisin.    That  practice, 
which  grew  out  of  the  scintilla  doctrine,  (ante.  Vol.  1,  p.  61),  is  now  deserv- 
edly exploded.  (2  Sugd.  P.  527).    Sometimes  the  uses  were  totally  revoked, 
and  then  recreated,  with  a  substitution  of  the  names  of  the  new  trustees^ 
which,  when  accurately  done,  was  useless,  and,  if  not  accurately  done, 
raised  doubts.     The  omission  of  a  conveyance  to  the  new  trustees  has 
been  treated  as  a  serious  objection  to  the  valid  exercise  of  the  usual 
power  of  sale.    The  question  is  really  reducible  to  this — whether,  where 
the  power  is  given  (as  it  commonly  is)  to  the  trustees  to  preserve  con* 
tingent  remainders,  it  is,  either  by  construction  of  law,  or  by  the  terms 
of  the  deed,  so  annexed  to  the  estate  limited  to  them  for  that  purpose, 
that  the  trustees  cannot  execute  the  power  of  sale,  or,  in  other  words,  are 
not  in  office,  till  the  trust  estate  is  vested  in  them.    Now,  with  respect  to 
legal  intendment,  it  has  been  decided  that  powers,  given  to  a  tenant  for  life, 
of  leasing,  or  of  consenting  to  the  exercise  of  powers  of  sale  given  to  trus- 
tees, may  be  well  exercised  by  him  after  he  has  conveyed  away  his  estate, 
(as  will  presently  appear),  and  k  fortiori,  may  trustees  of  a  power  of  sale 
exercise  that  power  without  previously  investing  themselves  with  the 
usual  estate  to  preserve  contingent  remainders, — an  estate  in  remainder, 
€xpectant  on  the  premature  determination  by  forfeiture  or  otherwise  of 
the  tenancy  for  life.    And,  with  respect  to  the  terms  of  the  settlement, 
the  usual  direction  to  convey  the  trust  estates  so  as  to  vest  them  in  the 
new  trustees,  either  alone,  or,  as  the  case  may  be,  jointly  with  the  old 
trustees,  applies  to  estates  to  preserve  contingent  remainders,  to  terms  of 
years  for  raising  portions,  and  to  such  other  legal  estates  as  may  happen 
to  be  vested  in  the  trustees,  and  though  such  a  conveyance  may  be  proper 
enough  for  the  purpose  of  enabling  the  new  trustees  to  execute  the  trusts 
declared  of  those  estates,  it  is  wholly  unnecessary  for  the  purpose  of  ena- 
bling them  to  execute  powers,  which  override  all  the  uses  of  the  settle- 
ment, and  those  very  estates  among  the  rest,  unless,  indeed,  such  convey- 
ance be  made  necessary  for  that  purpose  (as  it  may  be,  but  never  ad- 
visedly is,  though,  to  exclude  all  doubt,  a  contrary  intention  is  sometimes 
declared)  by  the  express  language  of  the  settlement. 

The  efifect  produced  upon  powers  of  appointing  trustees,  of  selling  and  ex- 
changing, and  other  powers  in  settlements,  given  to  trustees  to  be  exereised 
life,  oapowen    ^^  ^^  request  or  with  the  consent  of  the  tenant  for  life,  by  his  aliening  or 


As  to  the  effiBct 
of  alienation, 
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by  the  trustees  or  trustee  for  the  time  being  of  1x17  will.  Lastly,  Revocation  of 
I  revoke  all  other  wills.    In  witness  whereof  I  have  herenn-  ®^^®'  '"*^"' 


chaiging  his  life  estate,  lias  been  much  controverted  up  to  a  late  period,  to  appoint  tros- 
The  case  of  JVahnsl^  v.  BuUenowih^  (13  Law  Joum.  253),  is  a  decision  in  tees,  and  other 
point.    It  was  there  held,  consistently  with  the  doctrine  of  Long  v.  P*'*'*"' 
Ranken^  (Sugd.  Pow.  App.  No.  2;  ante,  n.  (22),  n.  (105)),  that  the  power 
of  sale  was  not  destroyed  or  suspended  by  a  mortgage  of  the  life  estate, 
and  that  a  good  title  might  be  made  either  with  or  without  a  revesting 
of  the  estate  in  the  tenant  for  life ;  and  though  Sir  Edward  Sugden,  in 
his  opinion  there  cited,  states,  that  if  the  mortgagee  would  reconvey  to 
the  tenant  for  life,  the  powers  might  with  much  less  objection  be  exer- 
cised, yet  he  adds  that  in  his  opinion  a  title  might  be  made  in  either  way. 
The  objection  is  of  course  still  weaker  where  the  life  estate  remains 
vested  in  the  tenant  for  life,  subject  only  to  a  term  of  years,  or  other 
interest  derived  out  of  it  for  answering  a  particular  purpose.    Admitting 
that  a  total  alienation  of  the  life  estate  might  be  attended  with  a  dif- 
ferent result,  yet  it  is  clear  that  the  exercise  of  the  power  is  not  pre- 
vented by  such  a  partial  alienation.    The  only  doubt  in  such  a  case 
would  be,  not  whether  the  power  is  gone,  but  whether,  on  the  prin- 
ciple that  a  man  cannot  derogate  from  his  own  act,  the  tenant  for  life 
has  not  precluded  himself  from  concurring  in  an  exercise  of  the  power 
as  against  the  incumbrancer ;  but  this  would  be  to  hold  that  the  power 
is  pro  tanto  gone,  and  be  inconsistent  with  the  position  that  the  power 
may  be  exercised  either  with  or  without  a  reconveyance.    The  question 
is  of  course  excluded  where  the  incumbrance  itself  expressly  contemplates 
a  paramount  exercise  of  the  power.    When,  fr^m  the  nature  of  the  power, 
it  is  obviously  given  for  the  general  benefit  of  the  settled  estate,  with  a 
view  to  promote  or  to  preserve  the  interests  of  all  the  takers,  (and  such  is    • 
the  intention  of  the  usual  powers  of  selling  and  exchanging,  and  of  ap- 
pointing trustees),  it  would  seem  to  be  a  wholesome  and  convenient  doc- 
trine to  hold,  that,  in  the  absence  of  an  express  agreement  to  the  contraiy, 
the  alienee  of  the  tenant  for  life  is  in  the  same  plight  in  which  the  alienor 
would  himself  have  been,  namely,  subject  to  all  the  changes  consequential 
on  the  exercise  of  the  power. 

We  may  observe  in  this  place,  that  a  strict  compliance  with  even  formal  Formal  defects 
requiates,  as  sealing  or  attestation  by  two  witnesses,  is  essential  to  the  in  theexecutoon 
valid  exercise  of  a  power  of  appointing  trustees;  and  that  if  persons  ap-  appoint  trus- 
pointed  by  an  instrument  not  technically  conforming  to  the  power  should  tees,  incurable, 
assume  to  exercise,  for  example,  a  power  of  sale,  equity  could  not  aid  the 
defect  even  in  favour  of  a  purchaser,  who  claims  only  mediately,  not  im- 
mediately, under  the  defective  instrument.    In  such  a  case,  the  primary 
question  would  be,  whether  the  persons  assuming  to  sell  were  donees  of 
the  power  of  sale,  or,  in  other  words,  trustees  of  the  settlement;  and  to 
hold  that  they  were  such,  notwithstanding  the  informality,  would  be  to 
strike  every  formal  requbite  out  of  powers  to  appoint  trustees.    As  re- 
gards induction  into  the  office  of  trustee,  by  virtue  of  the  power^  form  b 
substance. 
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der  (196)  set  my  hand,  and  I  have  also  set  my  hand  to  each 
of  the  [sue]  preceding  sheets  of  this  my  will. 


Form  of  attesta- 
tion: 

—where  the 
testator  signs; 


Signed^  by  the  said  testator,  as^ 
his  last  will  and  testament,  in 
the  presence  of  us,  present  at 
the  same  time,  who,  at  his 
request,  in  his  presence,  and 
in  the  presence  of  each  other, 
have  subscribed  our  names  as 
witnesses. 


[1\co  witnesses.'] 


—where  an- 
other signs  by 
his  direction. 


Signed  by  {name,  description,  and 
additum],  as  the  last  will  and 
testament  of  the  said  testator, 
in  his  presence,  and  by  his  di- 
rection, in  the  presence  of  us; 
present  at  the  same  time,  who, 
at  his  request,  in  his  presence, 
and  in  the  presence  of  each 
other,  have  subscribed  our 
names  as  witnesses. 


[J\do  witnesses.'] 


(196)  See  1  Vict.  c.  26,  s.  9. 


PART  V. 


ALIENATION  BY  MARRIED  WOMEN  (197> 


Acknowledgment  by  one  Mabbied  Woman^  before 
a  Judge  or  Master  in  Chancery. 

MEMORANDUM  (198). 

1  HIS  DEED,  marked  A.  \or  some  other  letter  w  maTlC\^  was 

this  day  produced  before  o^  and  acknowledged  by  Jaae  Ball  / 

r 

(ld7)  Vide  post,  2d7.  It  is  much  to  be  regretted  that  the  documentaiy  Alienation  by 
machinery  of  the  act,  in  regard  to  alienation  by  married  women,  was  not  ?'*'"®?J'??^"' 
more  simple  and  determinate.  It  consbts  of  a  memorandum,  certificate,  forma, 
and  affidavit;  of  which  the  two  former  are  left  open  to  modification  by  the 
Court  of  Common  Pleas,  and  the  latter  is  referred  entirely  to  the  discre- 
tion of  that  Court.  Fixed  forms,  few  and  short,  should  hare  been  pre- 
scribed by  the  act  itself.  The  memorandum  of  acknowledgment  might 
have  been  thus  expressed :  ^^  Acknowledged  by  the  within-named  Mary, 
the  wife  of  the  within-named  John  Blake,  at  Grantham,  in  the  county  of 
Lincoln,  on  the  first  day  of  January,  one  thousand  eight  hundred  and 
thirty-six,  before  us,  two  of  the  perpetual  commissioners  for  the  county  of 
Lincoln."  The  memorandum,  authenticated  by  an  official  seal,  should 
have  been  made  sufficient  for  aU  the  purposes  of  tUU,  At  some  future  pe- 
riod it  may  possibly  occur  to  the  legislature  to  consider,  whether  the  bene- 
ficial result  of  the  uncouth  machinery  in  question,  as  a  protection  to  mar- 
ried women,  (who,  it  should  be  remembered,  may,  by  virtue  of  a  power  or 
of  a  separate  ownership,  dispose  of  property  to  any  amount  without  any 
acknowledgment),  is  not  in  a  great  degree  imaginary,  while  the  machinery 
itself  is  a  real  practical  evil. 

The  rules  of  Hilary  Term,  1834,  as  amended  by  the  rules  of  Trinity  Observancea  re- 
Term,  1834,  require,  1.  That  one  of  the  commissioners  shall  be  a  person  ^^^^  Jl^X  ** 
not  interested  in  the  transaction,  or  concerned  therein  as  attorney,  soli-  Common  Pleas. 


(196)  The  memorandum  is  to  be  indorsed  on,  or  written  at  the  foot  or 
in  the  margin  of  the  deed,  and  signed  by  the  judge,  master,  or  commis- 
sioners taking  the  acknowledgment.  (3  &  4  Will.  4,  c.  74,  s.  84). 


^ 
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/         therein  named^  to  be  her  act  and  deed ;  previous  to  which  ac- 

/  ^         knowledgment  the  said  Jnnp  T^nll  was  examined  by  jne^  sepa- 

J  .-  rately  and  apart  from  her  husband^  touching  her  knowledge  of 

-^  the  contents  of  the  said  deed  and  her  consent  thereto^  and 

declared  the  same  to  be  freely  and  voluntarily  executed  by  her. 

Dated  the day  of ^  one  thousand  eight  hundred 

and (199). 

{Signed  by  the  Judge  or  Master). 

citor,  or  agent,  or  as  clerk  to  the  attorney,  solicitor,  or  agent  so  interested 
or  concerned.  2.  That  the  commissioners,  or,  as  the  case  may  be,  the 
commissioner  not  interested  or  concerned,  shall  first  examine  the  feme 
apart  as  to  whether  she  gives  up  her  interest  without  any  provision ;  and 
if  a  provision  be  intended,  they  are  either  to  be  satisfied  that  it  has  been 
actually  made  by  deed  or  writing  produced  to  them,  or  to  see  the  terms 
shartfy  reduced  into  writing,  and  affix  their  signatures  to  such  writing, 
'^  in  the  margin,  at  the  foot,  or  at  the  back  thereof."  3.  That  the  eert^ 
cote  shall  be  in  the  form  contained  in  the  act  (3  &  4  Will.  4,  c.  74^  s.  84} ; 
but  where  more  than  one  married  woman  shall,  at  the  same  time,  ac- 
knowledge the  same  deed,  respecting  the  same  property  ;  or  the  same  mar- 
ried woman  shall,  at  the  same  time,  acknowledge  more  than  one  deed  re- 
specting the  same  property,  all  the  acknowledgments  may  be  included  in 
one  certificate  and  affidavit;  and  the  acknowledgment  of  a  lease  and  release 
is  to  be  considered  as  but  one  acknowledgment.  As  the  rules  are  silent 
respecting  the  fnemorandum^  it  also  retains  the  form  prescribed  by  the  acty 
(s.  84).  4.  That  the  affidavit  shaU  be  in  the  form  appended  to  the  rules 
of  Hilary  Term,  1834,  and  be  sworn  before  a  judge  or  commissioner  of  the 
Court  of  Common  Pleas ;  and  shall  be  made  by  a  practising  attorney  or 
solicitor,  except  that  if  one  deponent  cannot  swear  to  all  the  &cts, 
several  deponents  may  join  and  swear  to  the  facts  within  their  respective 
knowledge;  and  that,  if  an  attorney  or  solicitor  cannot  swear  to  the 
facts  of  knowledge  of  the  feme  and  of  her  being  adult,  those  facta  may 
be  sworn  to  by  any  person  deemed  competent  by  the  officer  taking  the 
affidavit.  The  affidavit  may  be  made  by  one  of  the  commissioners,  either 
alone,  or  aided,  as  to  fiu^ts  to  which  he  cannot  speak,  by  some  other  de- 
ponent or  deponents. 
Commissioners  The  commissioners  cannot  take  acknowledgments  out  of  the  district  or 
confined  to  place  for  which  they  are  appointed,  and  should  be  described  as  commis- 

sioners appointed  for  that  particular  district  or  place  only  where  the  ac- 
knowledgment is  taken ;  but  they  may  take,  wUhin  the  district  or  place  for 
which  they  are  appointed,  the  acknowledgment  of  a  feme  resident,  and  in 
respect  of  lands  situated,  toithout  such  district  or  place.  (3  &  4  Will.  4, 
c.  74,  ss.  81,  82). 

(190)  The  form  in  the  act,  which  says  **  this  day  produced  before  me," 
requires  the  addition  of  the  date. 


their  district 
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CERTIFICATE  (200). 

1 HESE  are  to  certify,  that,  on  the day  of ,  in  the 

year  one  thonsand  eight  hundred  and  — —y  before  me,  the 
undersigned  Sir  Nicholas  Conyngham  Tindal,  Knight,  Chief 
Justice  of  the  Court  of  Common  Pleas  at  Westminster,  [or 
before  me.  Sir  Joseph  Littledale,  Knight,  one  of  the  Justices  of 
the  Court  of  Queen's  Bench  at  Westminster,  or  before  me,  the 
undersigned  James  William  Farrer,  one  of  the  Masters  in  Or- 
dinary of  the  Court  of  Chancery,]  appeared  personally  Jane,  the 
wife  of  John  Ball,  and  produced  a  certain  indenture  marked  A. 

\or  such  other  mark  as  the  deed  bears],  bearing  date  the 

day  of y  one  thousand  eight  hundred  and y  and  made 

between  the  said  John  Ball  and  Jane  his  wife,  of  the  first 
part;  Joseph  Webb,  of  the  second  part;  and  William  Ord, 
of  the  third  part ;  and  acknowledged  the  same  to  be  her  act  and 
deed ;  And  I  do  hereby  certify  that  the  said  Jane  Ball  was,  at 
the  time  of  her  acknowledging  the  said  deed,  of  full  age  and 
competent  understanding,  and  that  she  was  examined  by  me, 
apart  from  her  husband,  touching  her  knowledge  of  the  contents 
of  the  said  deed,  and  that  she  fireely  and  voluntarily  consented 
to  the  same  (201). 

(Signed  by  the  Judge  or  Master), 

(200)  The  certificate  must  be  written  or  engrossed  on  a  separate  piece 
of  parchment^  and  be  annexed  to  the  affidavit. 

(201)  Vide  form  of  affidavit,  post,  225. 
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Acknowledgment^  of  Lease  and  Release,  by  se- 
veral Mareied  Women^  btfore  Perpetual  Cam^ 
missianers, 

memorandum. 

This  deed  (202),  marked  A.,  was  this  day  produced  before 
us^  and  acknowledged  by  Mary  Blake^  Ellen  Long,  and  Jane 
Jones,  therein  named,  to  be  their  several  acts  and  deeds;  pre- 
vious to  which  acknowledgments,  the  said  Mary  Blake,  Ellen 
Long,  and  Jane  Jones,  were  examined  by  us  separately  and 
apart  from  their  respective  husbands,  touching  their  knowledge 
of  the  contents  of  the  said  deed,  and  their  consent  thereto,  and 
each  of  them  declared  the  same  to  be  freely  and  voluntarily 

executed  by  her.    Dated  the day  of ,  one  thousand 

eight  hundred  and • 

(Signed  by  the  CommiasUmersJ, 


CERTIFICATE  (203). 

1 HESE  are  to  certify,  that,  on  the day  of ,  in  the 

year  one  thousand  eight  hundred  and ,  Before  us,  Thomas 


Memorandum  (202)  Where  a  married  woman  is  a  conveying  party  to  deeds  of  lease 
—lease  and  re-  and  release,  there  must  be  a  memorandum  upon  each  of  the  deeds,  though 
lease.  j^  p^jj^^.  ^^  ^^^  ^^^^  ^^^  j.^^^  y^^^  ^^^  assurance,  and  may.  be  included 

in  the  same  certificate  and  affidavit. 
Certificate—  (203)  In  this  case  several  married  women  acknowledge  deeds  of  lease 

lewt^ev'^l  ^^  ^^®^'  ^'^®  ^^®  ^^  ^"^*^  ^®™'  ^®^  ^^^^^  ^  *  ^*^«  obscure, 
marricdwomen.  Where  the  wife's  freehold  or  inheritance  is  intended  to  pass,  it  is  proper 

that  she  should  join  in,  and  acknowledge,  both  the  lease  and  release;  first, 

because  the  wording  of  the  act  of  3  &  4  Will.  4,  c.  74,  s.  77,  ("as  folly 

and  effectually  as  she  could  do  if  she  were  a  feme  sole"),  admits  of  a 

doubt  whether  the  act  has  rendered  her  simple  deed,  as  such,  effectual,  or 

has  only  endowed  her,  under  certain  conditions,  with  capacity  to  convey 

by  the  ordinary  modes  of  assurance ;  and,  secondly,  because  her  execution 

of  both  instruments  renders  the  conveyance  effective  independently  of  the 

marriage.    But  where  the  wife  has  a  mere  title  to  dower,  or  an  estate  or 

interest  which  the  deed  of  release  is  in  itself  adequate  to  pass,  it  would  of 
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Ward,  of  Granthanij  in  the  county  of  Linoohi,  Gentleman,  and 
James  Wing,  of  Grantham,  aforesaid.  Gentleman,  two  of  the 
Perpetual  Commissioners  appointed  for  the  said  connty  of  Lin- 
coln, for  taking  the  acknowledgments  of  deeds  by  married 
women,  pnrsnant  to  an  act  passed  in  the  third  and  fourth  years 
of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled 
'^  An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for 
the  Substitution  of  more  simple  Modes  of  Assurance,^'  appeared 
personally  Mary,  the  wife  of  John  Blake  (204) ;  Ellen,  the  wife 
of  Thomas  Long;  and  Jane,  the  wife  of  Arthur  Jones,  and 
produced  certain  indentures  of  lease  and  release,  bearing  date 

respectively  the  —  and  —  days  of ,  one  thousand 

eight  hundred  and >  the  lease  marked  A.  (206),  and  made 

between  the  said  John  Blake  and  Mary  his  wife,  Thomas  Long 
and  Ellen  his  wife,  and  Arthur  Jones  and  Jane  his  wife,  of 
the  one  part ;  and  Michael  Foster,  of  the  other  part ;  and  the 
release  marked  B.,  and  made  between  the  said  John  Blake  and 
Mary  his  wife,  Thomas  Long  and  Ellen  his  wife,  and  Arthur 
Jones  and  Jane  his  wife,  of  the  first  part ;  the  said  Michael 
Foster,  of  the  second  part;  and  Henry  Lee,  of  the  third  part; 
and  acknowledged  the  same  to  be  their  respective  acts  and 
deeds.  And  we  do  hereby  certify  that  the  said  Mary  Blake, 
Ellen  Long,  and  Jane  Jones,  were  at  the  time  of  their  respec- 
tively acknowledging  the  said  deeds,  of  full  age  (206)  and  com- 


coone  be  sapererogatory  to  make  her  a  party  to  the  lease  for  a  year.  It 
sometiines  happens  that  one  married  woman  conveys  by  the  lease  and 
release^  while  another  conveys  by  the  release  only.  Thus,  A.,  a  married 
woman,  and  B.,  a  married  man,  are  tenants  in  common  in  fee,  and  the 
wife  of  B.  is  dowable;  so  that  the  wife  of  A.  joins  in  both  the  lease  and 
release  to  pass  the  inheritance  of  one  moiety,  while  the  wife  of  B.  joins 
in  the  release  only  to  extinguish  her  title  to  dower  out  of  the  other 
moiety.  In  this  case,  it  would  simplify  the  acknowledgment,  though  it 
would  not  be  strictly  accurate,  to  make  both  the  married  women  parties 
to  both  deeds.  Where  that  is  not  done,  the  next  form  (p.  224)  must  be 
adopted. 

(204)  If  the  same  persons,  who  are  parties  to  the  release,  are  also  parties  Certificate— 
to  the  lease  for  a  year,  then,  instead  of  the  words  ^*  the  lease  made  j^^  ^^^  ^~ 
between  &c.,  and  the  release  made  between"  &c.,  say,  ^'and  respectively 

made  between  "  &c. 

(205)  The  form  of  certificate  prescribed  by  the  act  requires  the  insertion 
of  the  namei  only  of  the  parties. 

(206)  Vide  notes  to  the  Rules,  post,  2d7. 
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petent  understanding^  and  that  each  of  them  was  examined  by 
us  apart  from  her  husband  touching  her  knowledge  of  the  con- 
tents of  the  said  deeds^  and  that  each  of  them  freely  and  yolun- 
tarily  consented  to  the  same. 

f  Signed  by  the  CommisriimersJ. 


Acknowledgment  of  Lease  by  several  Married  Women, 
and  of  Release  by  the  same,  and  by  other  Married 
Women. 

CERTIFICATE. 

1 HESE  are  to  certify,  that,  on  the day  of ,  in  the 

year  one  thousand  eight  hundred  and ,  before  us, ,  of 

the  city  of ,  Gentleman,  and ,  of  the  same  city.  Gen- 
tleman, two  of  the  Perpetual  Commissioners  appointed  for  the 
city  of ,  and  county  of  the  same  city,  for  taking  the  ac- 
knowledgment of  deeds  by  married  women  pursuant  to  an  act 
passed  in  the  third  and  fourth  years  of  the  reign  of  his  Majesty 
King  William  the  Fourth,  intituled,  ''An  Act  for  the  Abolition 
of  Fines  and  Recoveries,  and  for  the  Substitution  of  more  simple 
Modes  of  Assurance,^'  appeared  personally,  Caroline,  the  wife  of 
William  C ,  and  Anne,  the  wife  of  Caleb  B ,  and  pro- 
duced a  certain  indenture  of  irelease  marked  A.,  bearing  date 

the day  of instant,  and  made  between  George  S , 

Joseph  B ,  John  B ,  Thomas  B ,  Joel  B >  the 

said  Caleb  B ,  and  Anne  his  wife,  the  said  William  C , 

and  Caroline  his  wife,  and  Bobert  W ,  of  the  one  part ; 

and  Frederick  C ,  of  the  other  part;  and  acknowledged  the 

same  to  be  their  respective  acts  and  deeds ;  and  also  appeared 

personally,  Elizabeth,  the  wife  of  George  S ,  Hannah,  the 

wife  of  Joseph  B ,  Mary,  the  wife  of  John  B ,  Sarah, 

the  wife  of  Thomas  B ,  Eliza,  the  wife  of  Joel  B , 

the  said  Anne,  the  wife  of  Caleb  B ,  and  the  said  Caro- 
line, the  wife  of  William  C ,  and  produced  a  certain  in- 
denture of  release  marked  B.,  (grounded  on  the  said  indenture 
of  lease),  bearing  date  the  day  of instant,   and 
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made  between  the  said  George  S and  Elizabeth  his  wife; 

Joseph  B and  Hannah  his  wife,  John  B and  Mary 

his  wife,  Thomas  B and  Sarah  his  wife,  Joel  B and 

Eliza  his  wife,  Caleb  B and  Ann  his  wife,  and  William 

C and  Caroline  his  wife,  of  the  first  part;  the  said  Robert 

W ,  of  the  second  part;  Edward  A ,  Richard  B > 

and  Henry  C ,  of  the  third  part ;  and  the  said  Frederick 

C ,  of  the  fourth  part ;  and  acknowledged  the  same  inden- 
ture, marked  B,  to  be  their  respective  acts  and  deeds ;  And  we 

do  hereby  certify  that  the  said  Elizabeth  S ,  Hannah  B 

Mary  B ,  Sarah  B ,  Eliza  B ,   Ann  B ,  and 

Caroline  C ,  were,  at  the  time  of  their  respectively  acknow- 
ledging the  said  deeds  as  aforesaid  of  full  age  and  competent 
undei^standing,  and  that  they  respectively  were  examined  by  us, 
apart  firom  their  respective  husbands,  touching  their  knowledge 
of  the  contents  of  the  said  deeds,  and  that  they  respectively, 
freely,  and  volimtarily  consented  to  the  same. 

(Signed  by  the  CommissioneraJ. 


Acknowledgment  before  a  Judge  or  Master,  where 
a  Third  Person,  being  a  practising  Attorney,  de-^ 
poses  to  all  tlie  Facts. 

AFFIDAVIT  (207). 
in    THE    COMMON    PLEAS  (208). 

John  grant,  of  Lombard  Street,  in  the  city  of  London, 
Grentleman,  one  of  the  Attomies  of  the  Court  of ,  .maketh 

(207)  The  affidavit  mnst  be  on  parchment,  and  have  a  28,  6d,  stamp. 

(208)  The  affidavit  must,  aven  in  Ireland,  be  sworn  before  a  Commis- 
sioner of  the  Court  of  Common  Pleas  in  Engknd.  {In  the  matter  of  An- 
denon*s  ocknowledgtMnty  2  Bing.  N.  C.  435).  In  the  case  of  an  acknow- 
ledgment taken  beyond  the  seas  before  special  commissioners,  (vide  3  &  4 
Will.  4,  c.  74,  s.  83),  the  certificate  of  a  British  Consul,  that  the  affi- 
davit of  acknowledgment  was  sworn  before  commissioners  duly  appointed, 

VOL.  II.  Q 
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oath  and  saith,  that  he  knows  Jane,  the  wife  of  John  Ball,  in 
the  certificate  hereunto  annexed  mentioned,  and  that  the  ac- 
knowledgment therein  mentioned  was  made  by  the  said  Jane 
Ball,  and  the  certificate  signed  by  the  Master  [or  Judge]  in 
the  said  certificate  mentioned,  on  the  day  and  year  therein 
mentioned,  at  [the  public  office,  Southampton  Buildings,  in 
the  county  of  Middlesex],  in  the  presence  of  this  deponent ; 
and  that,  at  the  time  of  making  such  acknowledgment,  the  said 
Jane  Ball  was  of  fiill  age  and  competent  understanding;  And 
that  the  said  Jane  Ball  knew  the  said  acknowledgment  was  in- 
tended to  pass  her  estate  in  the  premises  respecting  which  such 
acknowledgment  was  made;  And  this  deponent  further  saith, 
that  previous  to  the  said  Jane  Ball  making  the  said  acknow- 
ledgment, he  this  deponent  inquired  of  the  said  Jane  Ball 
whether  she  intended  to  give  up  her  interest  in  the  estates, 
in  respect  of  which  such  acknowledgment  was  taken,  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for, 
or  in  consequence  of  her  so  giving  up  her  interest  in  such 
estates,  and  that,  in  answer  to  such  inquiry,  the  said  Jane  Ball 
declared  that  she  did  intend  to  give  up  her  interest  in  the  said 
estates,  without  having  any  provision  made  for  her  in  lieu  of,  or 
in  return  for,  or  in  consequence  of  her  so  giving  up  such  her 
interest ;  of  which  declaration  of  the  said  Jane  Ball  this  de- 
ponent has  no  reason  to  doubt  the  truth,  and  verily  believes 
the  same  to  be  true ;  And,  lastly,  this  deponent  saith,  that  in 
the  deed  acknowledged  by  the  said  Jane  Ball,  the  premises 
wherein  she  is  stated  to  be  interested,  are  described  to  be  in 
the  parish  of  Saint  Pancras,  in  the  county  of  Middlesex  (209). 

Sworn  at  the  chambers  of  Lord^ 
Chief  Justice  Tindal,  in  Ser- 
jeants^ Inn,   Chancery  Lane>  f      (Signed)     John  Grant. 
London,  this  2nd  day 
uary,  1886. 
Before  me.  (Signed)         A  Commissioner. 


is  sufficient.    {In  the  matter  of  the  Ihutees  of  Mrs.  Barber^  2  Bing. 
N.  C.  268). 
Locality  of  (209)  This  clause  requiring  the  localities  to  he  stated,  revives  one  of  the 

P**^"*  inconveniences  of  the  aholished  assurances,  and  seems  to  he  an  unautho- 

rized interference  with  the  frame  of  the  deed. 
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Acknowledgment^  by  one  Married  Woman,  before 
Perpetual  Commiisioners,  where  a  Third  Person, 
being  a  Ptactisif^  Attorney,  deposes  to  aU  the 
Facts  (210). 

AFFIDAVIT. 
IN   THE    COMMON    FLEAS. 

James  long,  of  Leeds,  in  the  County  of  York,  Gentle- 
man, one  of  the  Attomies  of  the  Court  of  ,  maketh 

oath  and  saith,  that  he  knows  Jane,  the  wife  of  Robert  Ord, 
in  the  certificate  hereunto  annexed  mentioned,  and  that  the 
acknowledgment  therein  mentioned  was  made  by  the  said  Jane 
Ord,  and  the  certificate  signed  by  Richard  Wilson,  of  Leeds, 
aforesaid,  Gentleman,  and  William  Owen,  of  the  same  place. 
Gentleman,  the  Commissioners  in  the  said  certificate  men- 
tioned, on  the  day  and  year  therein  mentioned,  at  Leeds  afore- 
said, in  the  presence  of  this  deponent,  and  that  at  the  time  of 
making  such  acknowledgment,  the  said  Jane  Ord  was  of  full 
age  and  competent  understanding,  and  that  the  said  Jane  Ord 
knew  the  said  acknowledgment  was  intended  to  pass  her  estate 
in  the  premises  respecting  which  such  acknowledgment  was 
made;  And  this  deponent  further  saith,  that  to  the  best  of 
this  deponent's  knowledge  and  belief,  the  said  Richard  Wilson, 
one  of  the  said  Commissioners,  is  not  in  any  manner  inter- 
ested in  the  transaction  giving  occasion  for  such  acknowledg- 
ment, or  concerned  therein  as  attorney,  solicitor,  or  agent,  or 
as  clerk  to  any  attorney,  solicitor,  or  agent,  so  interested  or 
concerned ;  And  this  deponent  further  saith,  that  previous  to 
the  said  Jane  Ord  making  the  said  acknowledgment,  he  this 
deponent  (211)  inquired  of  her  the  said  Jane  Ord,  whether  she 

(210)  In  this  and  the  following  forms,  which  exhibit  a  few  slight  verbal 
variations  f^m  the  form  appended  to  the  rales,  (post,  237,  et  seq.),  the 
printed  forms  in  nse  have  been  followed. 

(211)  The  act  directs  the  commissioners  to  examine  the  woman  as  to  Ezaminatioii. 
her  acknowledgment  of  the  deed,  and  her  free  consent,  simply  (s.  80). 

The  roles  of  Hilary  Term,  1884,  direct  the  commissioners  not  concerned, 

Q  2 
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intended  to  give  up  her  interest  in  the  estates^  in  respect  of 
which  such  acknowledgment  was  taken^  without  having  any 
provision  made  for  her  in  lieu  of^  or  in  return  for,  or  in  con- 
sequence of  her  so  giving  up  her  interest  in  such  estates ;  and 
that  in  answer  to  such  inquiry,  the  said  Jane  Ord  declared  (212) 
that  she  did  intend  to  give  up  her  interest  in  the  said  estates, 
without  having  any  provision  made  for  her  in  lieu  of  or  in 
return  for  or  in  consequence  of  her  so  giving  up  such  her  in- 
terest; of  which  declaration  of  the  said  Jane  Ord  this  de- 
ponent has  no  reason  to  doubt  the  truth,  and  he  verily  be- 
lieves the  same  to  be  true ;  And,  lastly,  this  deponent  saith, 
that  in  the  deed  acknowledged  by  the  said  Jane  Ord,  the  pre- 
mises, wherein  she  is  stated  to  be  interested,  are  described  to 
be  in  the  parish  of  Dale,  in  the  county  of  Nottingham,  and  in 
Tring,  in  the  county  of  Derby. 
Sworn  &c. 


Acknowledgment,  by  one  Married  fFoman,  before 
Perpetual  Commissioners,  where  one  of  the  Com- 
missioners, not  interested  {218),  deposes  to  all  the 
Facts. 

AFFIDAVIT. 
IN   THE    COMMON    PLEAS. 

Richard  JOHNSON,  of  Guildford,  in  the  county  of 
Surrey,  Gentleman,  one  of  the  Attornies  of  the  Court  of , 

to  inquire  as  to  the  promise  of  a  proyision.    The  same  rules  require  that 
both  commissioners  shall  he  satisfied  upon  the  point.    The  same  rules 
direct  the  deponent  (some  practising  attorney  or  solicitor)  to  swear  that 
he  had  made  the  inquiry,  and  to  state  the  result. 
"  ProTision  "  (212)  When  a  provision  is  to  he  made,  omit  from  the  word  "  declared  " 

Aa^T  ^"  *^"     *^  *^®  word  "  true,"  and  insert  **  that  a  provision  was  to  he  made  for  her 

in  consequence  of  her  giving  up  such  her  interest  in  the  said  estates ;  And 
this  deponent  further  saith,  that  hefore  her  acknowledgment  was  so  taken, 
he  was  satisfied,  and  does  now  verily  helieve,  that  such  provision  has  heen 
made  hy  deed,  [or,  writing],  [or^  that  the  terms  of  such  provision  have 
been  reduced  into  writing],  and  that  such  deed  [or,  writing]  has  heen  pro- 
duced to  the  said  commissioners."  (Vide  post,  237,  et  seq.).    This  seems 


davit 
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and  one  of  the  Commissioners  mentioned  in  the  certificate 
hereunto  annexed^  maketh  oath  and  saith,  that  he  knows  Jane 
Ord^  the  wife  of  Bobert  Ord  in  the  said  certificate  mentioned^ 
and  that  the  acknowledgment  therein  mentioned  was  made  by 
the  said  Jane  Ord^  and  the  certificate  signed  by  James  Long^ 
of  Esher^  in  the  said  county  of  Surrey^  Gentleman^  and  this 
deponent^  the  Commissioners  in  the  said  certificate  mentioned^ 
on  the  day  and  year  therein  mentioned^  at  Ripley^  in  the  said 
county  of  Surrey^  in  the  presence  of  this  deponent  (214) ;  and 
that  at  the  time  of  making  such  acknowledgment  the  said  Jane 
Ord  was  of  fiill  age  and  competent  understanding ;  and  that 
the  said  Jane  Ord  knew  the  said  acknowledgment  was  intended 
to  pass  her  estate  in  the  premises  respecting  which  such  ac- 
knowledgment was  made;  And  this  deponent  further  saith, 
that  he  this  deponent  is  not  in  any  manner  interested  in  the 
transaction  giving  occasion  for  such  acknowledgment,  or  con- 
cerned therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to 
any  attorney,  solicitor,  or  agent  so  interested  or  concerned; 
And  this  deponent  further  saith,  that,  previous  to  the  said  Jane 
Ord  making  the  said  acknowledgment,  he  this  deponent  in- 
quired of  her  the  said  Jane  Ord,  whether  she  intended  to  give 
up  her  interest  in  the  estates  in  respect  of  which  such  acknow- 
ledgment was  taken,  without  having  any  provision  made  for 
her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so 
giving  up  her  interest  in  such  estates,  and  that  in  answer  to 
such  inquiry,  the  said  Jane  Ord  declared  that  she  did  intend 
to  give  up  her  interest  in  the  said  estates,  without  having  any 
provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  con- 
sequence of  her  so  giving  up  such  her  interest;  of  which 
declaration  of  the  said  Jane  Ord  this  deponent  has  no  rea- 
son to  doubt  the  truth,  and  he  verily  believes  the  same  to 
be  true;  And,  lastly,  this  deponent  saith,  that,  in  the  deed 


to  be  the  tme  reading  of  the  obscure  passage  in  the  form  of  affidavit  ap- 
pended to  the  rules.  (Vide  post,  287,  et  seq.)* 

(218)  But  see  In  re  Scholfield,  3  Bing«  N.  C.  298,  whence  it  appears  Commissioner 
that  one  of  the  commissioners  may  make  the  affidavit,  though  acting  as  "  interested," 
attorney  for  the  feme,  the  other  commissioner  not  being  interested.      The 
commissioners  have  a  lien  on  the  documents  for  their  fees.   (Ex  parte 
Orove,  Id.  304). 

(214)  Here  the  deponent  swears  that  he  signed  the  certificate  in  his  oum 
presence. 
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acknowledged  by  the  said  Jane  Ord^  the  premises^  wherein 
she  is  stated  to  be  interested^   are  described  to  be  in  the 
parishes  &c. 
Sworn  &c. 


Acknowledgment  by  several  Married  Women  (far 
one  of  whom  a  Provision  is  made)  before  Perpetual 
Commissioners,  where  one  of  the  Commissionbrs^ 
not  interested,  deposes  to  all  the  Facts. 


AFFIDAVIT. 


IN    THE    COMMON    PLEAS  (^15). 

— ,  of ,  Gentleman^  one  of  the  Attomies  of  the  Court 


of J  and  one  of  the  Commissioners  named  in  the  certificate 

hereunto  annexed^  maketh  oath  and  saith^  that  he  knows 

Elizabeth,  the  wife  of  George  S ,  Hannah^  the  wife  of 

Joseph  B ,  Mary,  the  wife  of  John  B ,  Sarah,  the 

wife  of  Thomas  B >  Eliza,  the  wife  of  Joel  B— ,  Ann, 

the  wife  of  Caleb  B— — ,  and  Caroline,  the  wife  of  William 

C ,  in  the  certificate  herennto  annexed  mentioned;  and 

that   the    acknowledgments    therein   mentioned  were    made 

by  the  said  Elizabeth  S ,  Hannah  B ,  Mary  B , 

Sarah  B ,  Eliza  B ,  Ann  B ,  and  Caroline  C , 

and  the  certificate  signed  by ,  of  the  city  of ,  Grentle- 

man,  and  this  deponent,  the  Commissioners  in  the  said  cer- 
tificate mentioned,  on  the  day  and  year  therein  mentioned, 

at  the  city  of aforesaid,  in  the  presence  of  this  deponent ; 

And  that  at  the  time  of  making  such  acknowledgments,  the 

said  Elizabeth  S ,   Hannah  B ,  Mary  B ,  Sarah 

B ,  Eliza  B ,  Ann  B        ,  and  Caroline  C ,  were 

each  of  full  age  and  competent  understanding;  and  that  each 

of  them  the  said  Elizabeth  S ,  Hannah  B ,  Mary 

B ,  Sarah  B ,  Eliza  B -,  Ann  B ,  and  Caroline 

C ,  knew  the  said  acknowledgments  were  intended  to  pass 


Acknowlcdg-  (2^^)  As  to  the  aifidayit  of  acknowledgment  of  a  deed  in  foreign  parts, 

ment  taken         see  Ex  parte  Birch  and  Bell,  4  Bingh.  N.  C.  394. 
broad. 
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their  estate  in  the  premises  respecting  which  such  acknowledg- 
ments were  made;  And  this  deponent  further  saith^  that  he  this 
deponent  is  not  in  any  manner  interested  in  the  transaction 
giving  occasion  for  such  acknowledgments^  or  concerned  therein 
as  attorney^  solicitor^  or  agent,  or  as  clerk  to  any  attorney,  so* 
lidtor,  or  agent  so  interested  or  concerned ;  And  this  deponent 

further    saith,  that  previous    to  the  said  Elizabeth   S , 

Hannah  B ,  Mary  B ,  Sarah  B ,  Eliza  B ,  Ann 

B ,  and  Caroline  C ,  making  the  said  acknowledg- 
ments, he  this  deponent  inquired  of  each  of  them  the  said 

Elizabeth  S ,  Hannah  B ,  Mary  B^ ,  Sarah  B , 

Eliza  B ,  Ann  B ,  and  Caroline  C ,  whether  she  in- 
tended to  give  up  her  interest  in  the  estates  in  respect  of  which 
such  acknowledgments  were  taken,  without  having  any  pro- 
vision made  for  her  in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  her  interest  in  such  estates ;  And 
that,  in  answer  to  such  inquiry,  the  said  Elizabeth  S de- 
clared that  a  provision  was  to  be  made  for  her  in  consequence 
of  her  giving  up  such  her  interest  in  the  said  estates;  And 
this  deponent  further  saith,  that  before  her  acknowledgment 
was  so  taken,  he  was  satisfied,  and  does  now  verily  believe, 
that  such  provision  has  been,  made  by  deed,  and  that  such 
deed  has  been  produced  td  the  said  Commissioners ;  and  that 
in  answer  to  the  said  inquiry,  each  of  them  the  said  Han- 
nah B ,  Mary  B ,  Sarah  B ,  Eliza  B— — ,    Ann 

B ,  and  Caroline  C ,  declared  that  she  did  intend  to 

give  up  her  interest  in  the  said  estates  without  having  any  pro- 
vision  made  for  her  in  Ueu  of,  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  such  her  interest ;  of  which  decla- 
rations of  the  said  Elizabeth  S ,  Hannah  B ,  Mary 

B ,  Sarah  B ,  Eliza  B ,  Ann  B ,  and  Caroline 

C ,  this  deponent  has  no  reason  to  doubt  the  truth,  and  he 

verily  believes  the  same  to  be  true;  And,  lastly,  this  deponent 
saith,  that  in  the  deeds  acknowledged  by  the  said  Elizabeth 

S ,   Hannah  B ,   Mary  B ,   Sarah  B ,  Eliza 

B f  Ann  B ,  and  Caroline  C ,  the  premises,  wherein 

they  a3re  stated  to  be  interested,  are  described  to  be  in  the 

parish  of  P ,  in  the  county  of  the  city  of  ■ 

Sworn  &c. 


• 
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Acknowledgment^  before  Perpetual  ComnUssumers, 
where  a  Third  Person  deposes  to  some  of  the 
Facts,  and  another  Third  Person^  being  a  Prac* 
tisinff  Attorney,  bttt  not  one  of  the  Commissioners, 
deposes  to  the  remaining  Facts. 

AFFIDAVIT. 
IN    THE    common    FLEAS. 

Hugh  BLAKE,  of  Reading,  in  the  county  of  Berks, 
Grocer,  and  Bobert  Walker,   of  the  same  place.   Gentleman, 

one  of  the  Attomies  of  the  Court  of ,  severallj  make 

oath  and  say:  And  first  this  deponent,  Hugh  Blake,  for 
himself  saith,  that  he  knows  Jane,  the  wife  of  Bobert  Ord, 
in  the  certificate  hereunto  annexed  mentioned,  and  that  at 
the  time  of  making  the  (216)  acknowledgment  therein  men- 
tioned, the  said  Jane  Ord  was  of  full  age;  And  the  said 
Bobert  Walker  for  himself  saith,  that  the  acknowledgment 
in  the  said  certificate  mentioned  was  made  by  the  said  Jane 
Ord,  and  the  certificate  signed  by  John  Jones,  of  Reading, 
aforesaid.  Gentleman,  and  Francis  Young,  of  the  same  place, 
Gentleman,  the  Commissioners  in  the  said  certificate  men- 
tioned, on  the  day  and  year  therein  mentioned,  at  Beading 
aforesaid,  in  the  presence  of  this  deponent;  and  that  at  the 
time  of  making  such  acknowledgment,  the  said  Jane  Ord  was 
of  competent  understanding;  and  that  the  said  Jane  Ord  knew 
the  said  acknowledgment  was  intended  to  pass  her  estate  in  the 
premises  respecting  which  such  acknowledgment  was  made; 
And  this  deponent,  Robert  Walker,  for  himself  further  saith, 
that  to  the  best  of  this  deponent's  knowledge  and  belief,  the 
said  Francis  Young,  one  of  the  said  Commissioners,  is  not  in 
any  manner  interested  in  the  transaction  giving  occ%don  for 
such  acknowledgment,  or  concerned  therein  as  attorney,  soli- 
citor, or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent 
so  interested  or  concerned;  And  this  deponent,  Bobert  WaDter, 


(216)  Many  of  the  printed  forms  run  thus —  "  at  the  time  of  making 
iitch  acknowledgment." 
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for  himself  further  saith^  that^  previous  to  the  said  Jane  Ord 
making  the  said  acknowledgment,  he  this  deponent  inquired 
of  her  the  said  Jane  Ord,  whether  she  intended  to  give  up 
her  interest  in  the  estates  in  respect  of  which  such  acknow- 
ledgment was  taken,  without  having  any  provision  made  for 
her  in  Ueu  of,,  or  in  return  for,  or  in  consequence  of  her  so 
giving  up  her  interest  in  such  estates ;  and  that  in  answer  to 
such  inquiry,  the  said  Jane  Ord  declared  that  she  did  intend  to 
give  up  her  interest  in  the  said  estates  without  having  any  pro- 
vision made  for  her  in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  such  her  interest,  of  which  declara- 
tion of  the  said  Jane  Ord  this  deponent  has  no  reason  to  doubt 
the  truth,  and  he  verily  believes  the  same  to  be  true;  And, 
lastly,  the  said  Robert  Walker  for  himself  further  saith,  that, 
in  the  deed  acknowledged  by  the  said  Jane  Ord,  the  premises, 
wherein  she  is  stated  to  be  interested,  are  described  to  be  in 
the  parishes  &;c. 
Sworn  &c. 


Acknowledgment,  before  Perpettud  Commissioners, 
where  a  Third  Person  deposes  to  some  of  the  Facts, 
and  one  of  the  Commissioners,  not  interested, 
deposes  to  the  remaining  Facts  (217). 

AFFIDAVIT. 
IN   THE    common    PLEAS. 

John  cook,  of  Grantham^  in  the  county  of  Lincoln, 
Brewer,  and  Thomas  Ward,  of  the  same  place.  Gentleman,  one 
of  the  Attomies  of  the  Court  of ,  and  one  of  the  Commis- 
sioners mentioned  in  the  certificate  hereunto  annexed,  seve^ 
rally  make  oath  and  say:  And  first  this  deponent,  John  Cook, 
for  himself  saith,  that  he  knows  Mary>  the  wife  of  John 
Blake,  Ellen,  the  wife  of  Thomas  Long,  and  Jane,  the  wife 
o  fArthur  Jones^  in  the  certificate  hereunto  annexed  men- 
tioned, and  that,  at  the  time  of  making  the  acknowledgments 
therein  mentioned,  the  said  Mary  Blake,  Ellen  Long,  and 
Jane  Jones,  were  each  of  fiill  age;  And  the  said  Thomas 

(217)  As  to  joining  several  married  women  in  the  same  certificate  and 
affidavit,  vide  ante,  222. 
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Ward  for  himfielf  saith^  that  the  acknowledgments  in  the  said 
certificate  mentioned  were  made  by  the  said  Mary  Blake^  Ellen 
Long^  and  Jane  Jones^  and  the  certificate  signed  hy  James 
Wing,  of  Grantham,  aforesaid,  Gentleman,  and  this  deponent, 
the  Commissioners  in  the  said  certificate  mentioned,  on  the  day 
and  year  therein  mentioned,  at  Grantham,  aforesaid,  in  the  pre- 
sence of  this  deponent;  and  that  at  the  time  of  making  such 
acknowledgments,  the  said  Mary  Blake,  Ellen  Long,  and  Jane 
Jones,  were  each  of  competent  understanding,  and  that  each 
of  them,  the  said  Mary  Blake,  Ellen  Long,  and  Jane  Jones, 
knew  the  said  acknowledgments  were  intended  to  pass  their 
estate  in  the  premises  respecting  which  such  acknowledgment 
was  made.  And  this  deponent,  Thomas  Ward,  for  himself 
fbrther  saith,  that  he  this  deponent  is  not  in  any  manner  in- 
terested in  the  transaction  giving  occasion  for  such  acknow- 
ledgments, or  concerned  therein  as  attorney,  solicitor,  or  agent, 
or  as  clerk  to  any  attorney,  solicitor,  or  agent  so  interested  or 
concerned;  And  this  deponent,  Thomas  Ward,  for  himself 
further  saith,  that,  previous  to  the  said  Mary  Blake,  Ellen 
Long,  and  Jane  Jones,  making  the  said  acknowledgments,  he 
this  deponent  inquired  of  each  of  them,  the  said  Mary  Blake, 
Ellen  Long,  and  Jane  Jones,  whether  she  intended  to  give  up 
her  interest  in  the  estates  in  respect  of  which  such  acknow- 
ledgments  were  taken,  without  having  any  provision  made  for 
her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so 
giving  up  her  interest  in  such  estates ;  and  that  in  answer  to 
such  inquiry,  each  of  them,  the  said  Mary  Blake,  Ellen  Long, 
and  Jane  Jones,  declared  that  she  did  intend  to  give  up  heat 
interest  in  the  said  estates  without  having  any  provision  made 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so 
giving  up  such  her  interest;  of  which  declarations  of  the  said 
Mary  Blake,  Ellen  Long,  and  Jane  Jones,  this  deponent  has 
no  reason  to  doubt  the  truth,  and  he  verily  believes  the  same 
to  be  true;  And,  lastly,  the  said  Thomas  Ward  for  himself  fur- 
ther saith,  that,  in  the  deeds  acknowledged  by  the  said  Mary 
Blake,  Ellen  Long,  and  Jane  Jones,  the  premises,  wherein 
they  are  stated  to  be  interested,  are  described  to  be  in  the 
parishes  &c. 
Sworn  &c. 


[ 
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I.  Rules  of  the  Court  of  Common  Pleas. 
II.  Statutes. 


I. 


RULES  OF  THE  COURT  OF  COMMON  PLEAS. 


REGULiE    GENERALES(218). 


MICHAELMAS  TERM,    1833  (219).  Reu.  Gen. 

Mich.  T.  183-r, 

Whereas,  by  the  84th  section  of  the  statute  made  in  the  3rd  and 
4  th  years  of  the  reign  of  his  present  Majesty,  chapter  74,  intituled 
"  An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for  the 
Substitution  of  more  simple  Modes  of  Assurance,"  the  Court  of 
Common  Pleas  is  authorized  from  time  to  time  to  make  alterations 
in  the  memorandums  and  certificates  in  the  said  section  mentioned. 

And  whereas,  by  the  89th  section  of  the  said  Act,  it  is  enacted, 
that  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  at 
Westminster  shall  from  time  to  time  appoint  the  person  who  shall 
be  the  officer  with  whom  such  certificates  as  in  the  said  act  are 
mentioned  shall  for  the  time  being  be  lodged,  and  may  remove  him  at 
pleasure  ;  and  that  the  Court  of  Common  Pleas  at  Westminster  shall 
also  from  time  to  time  make  such  orders  and  regulations  as  the 
said  Court  shall  think  fit,  touching  the  mode  of  examination  to  be 
pursued  by  the  commissioners  to  be  appointed  under  the  said  Act, 
and  touching  the  particular  matters  to  be  mentioned  in  such  memo- 
randums and  certificates  as  therein  mentioned,  and  the  affidavits 
verifying  the  certificates,  and  the  time  within  which  any  of  the 
aforesaid  proceedings  shall  take  place:  Now  it  is  Ordered,  that  in 
addition  to  the  form  of  the  certificate  mentioned  in  the  84th  section 
of  the  said  Act,  after  stating  the  names  of  the  parties  and  the  words 


(218)  The  48th  section  of  3  &  4  Will.  4,  c.  74,  prescribes  forms  of  the  memo, 
nndmn  and  certificate,  "  subject  to  any  alterations  which  may  from  time  to  time  be 
directed  by  the  Court  of  Common  Pleas/' 

(219)  Note,  these  Roles  are  revoked  by  the  Rules  of  Hilary  Term,  1834,  post; 
but  it  has  been  thought  better  to  give  the  complete  series. 
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Reo.  Gen.      '*  and  acknowledge  the  same  to  be  her  act  and  deed,"  the  following 
Mich.  T.  1883.  ^^^^  should  be  mserted:    "And  I  (or  We)  do  inrther  certify,  that 

the  several  premises  comprised  in  the  said  indenture  are  situate 
in  the  parish  or  several  parishes  and  place  or  places  following:  that 

is  to  say,  in  the  parishes  of ,  (as  the  case  may  be),  in  the  county 

of "  (220). 


Remarks  on  the  (220)  One  of  the  practical  adyantages,  anticipated  from  the  anbstitation  of  a  deed 

the k>a3ityof  the  Acknowledged  for  a  fine  or  recovery,  was  the  removal  of  the  necessity,  which  the 
tan^  to  be  oer-       technical  forms  of  the  abrogated  assorances  imposed,  of  ascertaining  the  localities  of 

the  lands.  But  though  it  was  necessary  to  specify  the  vili,  or  parish,  &c.,  yet  in 
lact  the  parcels  of  a  fine  or  recovery  ('*  100  messoages,  100  acres  of  land,  &c.,  in  tbt 
parish  of,"  &c.)  were  worthless  for  the  purpose  of  Identification ;  especially  as  it  was 
the  common  practice  in  the  conntry  for  several  parties  to  join  in  the  same  fine,  in 
respect  of  lands  held  under  distinct  titles.  The  parcels  were  in  fact  mere  matter  of 
form ;  errors  were  amendable,  and  so  little  importance  did  the  legialatare  attach 
to  them,  that  the  Fines  and  Recoveries  Act  (ss.  7  &  8)  has  applied  a  general 
remedy  to  mistakes  in  parcels.  The  deed,  leading  or  declaring  the  uses  of  a  fine,  or 
making  the  tenant  to  the  pnecipe  in  a  recovery,  was  the  document  resorted  to  for 
ascertaining  the  subject^  as  well  as  the  object  of  the  assurance.  The  law  did  not 
require  the  localities,  or  other  particulars  to  be  specified  in  the  deed ;  there  a  general 
description  was  sufficient.  Nor  does  the  Fines  and  Recoveries  Act  contain  any  such 
requisition.  The  Rule  directing  the  commissioners  to  certify  the  localities  seems, 
therefore,  to  aim  at  a  degree  of  certainty,  neither  attained  by  the  common  law,  nor 
contemplated  by  the  legislature.  The  commissioners  are  to  certify  that  the  *'  pre- 
mises  "  comprised  in  the  **  indenture  "  [the  act  requires  a  deed,  but  not  an  tiuEm- 
ture"]  are  situate  in  certain  specified  parishes  or  places  (a).  Now,  all  that  the  com- 
missioners can  really  certify  is,  either  that  they  collect  from  the  internal  evidence  of 
the  deed,  (which  they  must  for  that  purpose  pemee),  or  that  they  have  been  in- 
formed, that  the  lands  intended  to  be  passed  are  situate  in  a  certain  parish  or  dis- 
trict. The  description  in  the  deed  may  be  general  or  referential,  affording  no  light 
iriiatever  upon  the  subject,  and  the  commissioners  have  no  authority  to  examine  the 
parties  or  strangers  upon  oath,  or  otherwise,  concerning  "  the  premises,"  or  indeed 
to  institute  any  examination  besides  the  separate  examination  of  the  fieme  covert. 
It  is  obvious  that,  in  framing  this  part  of  the  Rule,  several  points  have  been  over- 
looked or  not  duly  considered — 1.  The  difficulty  in  many  cases,  and  the  impossi- 
bility in  some,  of  defining  the  parish  or  place  in  which  thspremieee  are  situate.  Is 
the  word  place  to  be  construed  by  analogy  to  the  rules  regarding  the  parcels  of  a 
fine  or  recovery,  in  which  it  was  requisite  to  specify  the  parish  or  viU,  &c.  ?  2.  The 
fact  that  though  the  perpetual  commissioners  are  appointed  for  a  certain  district, 
(s.  81),  their  authority  is  expressly  extended  by  the  act  (s.  82)  to  women  resident, 
and  to  lands  situate  without,  that  district ;  so  that  a  deed  for  passing  lands  at  Car- 
lisle may  be  acknowledged  by  a  woman  resident  in  Ireland  before  commissioners  for 
Ttnro,  who  are  nevertheless  required  by  the  Rule  to  cert^  the  localities,  whether 
the  lands  be  described  in  the  deed  or  not.  3.  The  fact  that  the  premitee  may  con- 
sist of  money  to  be  laid  out  in  land,  or  of  other  subjects  not  having  any  locality. 
Such  cases  must  be  considered  as  tacitly  excepted  out  of  the  Rule.  4.  The  fact  tiiat 
^  there  is  no  provision  for  placing  on  record  the  localities  of  the  parcels  in  a  i&mi* 
taiUng  deed,  unless  they  appear  upon  the  deed  itself. — Even  a  rigid  revival  of  the 


(a)  But  see  Rules  of  HU.  T.  1834,  post. 
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And  it  is  further  ordbrsd*  that  where  the  acknowledgmesit$  Rbo.  Gbk. 
shall  be  made  before  commissioners  appointed  under  the  said  Act,  one  ^'cb.  t.  isss. 
at  least  of  the  said  commissioners  shall  be  a  person  who  is  not  con- 
cerned as  the  attorney,  solicitor,  or  agent,  or  derk  to  the  attorney, 
solicitor,  or  agent  of  any  of  the  parties  in  the  transaction  giving  occa- 
sion to  the  taking  such  acknowledgment;  and  that  in  <Jie  affidavit 
verifying  the  certificate,  it  shall  be  deposed,  in  addition  to  the  veri- 
fication thereof  (221),  that  one  or  more  of  the  persons  making 
such  affidavit  knew  the  person  making  such  acknowledgment, 
and  that  at  the  time  of  making  such  acknowledgment,  the  person 
or  persons  (222)  making  the  same  was  or  were  of  full  age  and 
competent  understanding,  and  that  one  at  least  of  the  commissioners 
taking  such  acknowledgment  is  not  the  attorney,  solicitor,  or  agent* 
or  clerk  to  the  attorney,  solicitor,  or  agent  of  any  of  the  said 
parties  (223),  and  that  the  names  and  residences  of  the  said  commis- 
sioners, and  also  the  place  or  places  where  such  acknowledgment 
or  acknowledgments  shall  be  taken,  shall  be  mentioned  in  such 
affidavit. 

And  it  is  fi7RTHER  ORDERED,  that  the  commissioners  do  inquire 
of  married  women  whether  they  intend  to  give  up  their  interest  (224) 

fonns  of  the  aboliahed  aBsnrances,  so  for  as  relates  to  tbe  parceb,  would  be  prefer- 
able to  the  Tagueness  of  tbia  Role. 

(221)  The  act  (s.  85)  directs  the  certificate,  with  "an  affidant  by  some  person   Additkni  to  the 
verifyinff  the  »ame,  and  the  signature  thereof,"  to  be  lodged  with  some  officer  of  the   ranted  by*Uieact. 
Court  of  Common  Pleas,  and  it  authorizes  the  Court  to  make  orders  and  regulations 

touching  the  matters  to  be  mentioned  in  the  memorandums  and  certificate,  "  and 
tbe  affidavits  verffifinff  the  eertificate ;"  but  it  does  not  appear  to  autiiorise  the 
Court  to  extend  the  affidavit  beyond  the  verification  of  the  certificate.  It  should 
seem  that  the  affidavit  was  intended  to  be  a  confirmatory,  and  not  an  independent, 
document.  This  addiium,  therefore,  to  the  affidavit  is,  in  effect,  a  graft  upon  the 
act  itself. 

(222)  It  should  seem  that  the  acknowledgments  of  several  married  women  of  the  Ofjoinmgievenl 
same  deed,  at  least,  may  be  the  subject  of  the  same  certificate  and  affidavit ;  though  in  ooe  cSSSStBt 
the  act  appears  to  contemplate  a  separate  memorandum,  certificate,  and  affidavit,  in 

respect  of  every  acknowledgment  (a). 

(223)  i.  e.  **  of  any  of  the  parties  in  the  transaction  giving  occaaion  to  the  taking   One  of  the  com- 

wo  •»    minioDen  not  to 

[of]  such  acknowledgment."    These  words  are  a  little  eqiuvocal.    The  true  con-   be  attonef  of  any 

struction,  however,  seems  to  be,  that  one,  at  least,  of  the  commissioners  must  not  ^^^V^^- 

be  concerned  as  attorney,  &c.,  in  the  particular  transaction  to  which  the  deed 

relates,  for  any  of  the  parties  to  that  transaction.    The  foot  that  a  commissioner  is 

not  the  attorney,  &c.,  can  be  positively  deposed  to  only  by  himself. 

(224)  Tliis  inquiry  assumes  that  every  deed  executed  by  a  married  woman  CommJitioiicn  to 
operates  to  deprive  her  of  some  interest;  but  the  object  of  the  deed  may  be  to  destroy  uie^taneifiew  19 
an  intail  and  vest  the  fee  in  herself,  or  to  secure  to  her  the  separate  enjoyment  and  ""  ^utenit. 


(a)  But  see  Rules  of  Trin.  T.  1834,  post. 
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Rbo.  Gen.      in  the  estate  to  be  passed  by  such  deed,  without  having  any  provision 

'. — ! 1  made  for  them  in  return  for  or  in  consequence  (225)  of  their  so  giving 

up  such  interest;  and  if  it  appears  that  any  provision  is  to  be  made 
for  any  such  married  woman,  they  shall  not  take  her  acknowledg- 
ment until  they  are  satisfied  that  such  provision  has  been  actually 
made  (226);    and  one  of  the  said  commissioners  shall  state  in  the 


dominion,  or  otherwise  to  benefit  her ;  or  its  object  may  be,  and  often  is,  to  conTey 
a  dry  legal  estate.    The  commissioners  must,  therefore,  it  shonld  seem,  inform 
themselves,  in  the  first  place,  whether  the  effect  of  the  deed  is  the  giving  ftp  dt  ^n. 
iniere9t  or  not.  (Co.  Litt.  353.  b.). 
ProTbion  to  be  (225)  Quaere,   "consideration?*'      The  effect  of  the  order  is  to  render  the 

cedenL  actoal  making  of  the  provision  a  eondiiion  precedent  to  the  taking  of  the  ac- 

knowledgment. 
CommlaBiooen  to        (226)  The  efficacy  of  this  order,  as  a  protection  to  married  women,  is  qnestion- 
riuapromJMa^nid   <^ble ;   while  the  practical  inconvenience,  which  most  result  from  It,  is  manifest. 
mS,  ^'^^  ^^'       '^^  ^^^  ^^  contented  itself  with  ascertaining  that  the  act  was  freely  and  advisedly 

done.  (18  Edw.  1  Stat.  4,  2  Inst.  515).  It  wisely  declined  inquiring  into  private 
motives  and  family  transactions.  Suppose  the  feme  to  stand  mute  on  the  subject  of 
a  provision,  or  to  answer  that  there  was,  indeed,  some  promise  of  a  prorision,  but 
that  she  is  content  to  rest  on  such  promise,  and  desirous  to  acknowledge  the 
deed ; — the  eommimonere  cannot,  it  seems,  safely  take  the  acknowledgment.  But 
is  there  just  ground,  in  law  or  reason,  for  refusing  to  take  the  acknowledgment? 
Is  not  this  to  defeat  the  very  object  of  the  solemnity — ^to  prevent  the  exercise  of  a 
free  volition?  Suppose  the  deed  to  be  a  conveyance  to  a  purchaser,  and  the  source 
of  the  promised  provision  to  be  the  proceeds  of  the  sale ; — are  the  comnussionerB  to 
delay  the  acknowledgment  till  trustees  shall  be  appointed  to  receive  the  money,  the 
trusts  agreed  upon,  and  a  settlement  executed  ?  Is  the  purchaser  either  to  part 
with  his  money  before  he  has  an  effectual  conveyance,  or  to  wait  the  pleasure  of  the 
commissioners?  The  actual  making  of  the  provision  may  depend  upon  various 
arrangements,  of  which  the  very  deed,  tendered  for  acknowledgment,  may  be  Uie 
first  step.  Then,  consider  the  difficulty  of  the  duty  imposed  upon  the  commis- 
sioners. Even  if  the  intention  to  make  a  provision  be  evidenced  by  a  written  agree- 
ment, the  construction  and  effect  of  that  agreement  may  be  extremdy  doubtful. 
Axe  the  commissioners  to  erect  themselves  into  a  court  of  equity  for  the  specific 
performance  of  executory  contracts  ?  Is  the  Court  of  Common  Fleas  to  assume 
such  a  jurisdiction  ? — nay  more,  to  discover,  interpret,  and  decree  the  fulfilment  of 
vague  promises  ?  Has  it  the  requisite  machinery,  or  the  requisite  experience  ?  If 
the  agreement  be  to  settle  Blackacre,  is  the  commissioner  making  the  affidavit  to  in- 
vestigate the  title,  and  to  peruse  the  settlement  ?  If  not,  how  can  he  conscien- 
tiously depose  that  he  is  satisfied  that  the  provision  has  been  made  ?  It  may  be  of 
the  essence  of  the  arrangement  between  the  parties,  that  the  deed  shall  precede,  and 
that  the  provision  shall  follow.  The  act  itself  has  declared,  by  a  diethtei  section 
(s.  80),  the  object  of  the  examination  of  the  married  woman,  which  is  to  be 
« touching  her  knowledge  of  such  deed,''  and  ''  whether  she  freely  and  voluntarily 
consents  to  such  deed ;"  nor  did  the  firamers  of  the  act  contemplate  any  addition  to, 
or  alteration  in,  the  substance  or  matter  of  the  examination,  but  merely  variations 
in  the  "  mode  "  or  form. 
Summaiyvlewor  The  practical  importance  of  the  clauses  relating  to  alienation  by  married  women, 
tbe  ScT/in  i^mt     renders  it  proper  to  state  and  consider  them  somewhat  in  detail    The  statute  enacts, 
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affidavit  so  to  be  made  as  aforesaid,  that  such  inquiry  was  made,^  and      Rbo*  Onv. 
also  the  answer  given  thereto^  and  where  any  such  provision  has  been      '^"' ' 


that  "  after  the  3l8t  December,  1833,  every  married  woman  (not  beinf  tenant  in  to  alienation  by 
tail)  may  by  deed  dispose  of  lands  and  money  subject  to  be  invested  in  land,  &c.,  as 
folly  and  effectuaUy  as  she  conld  do  {^  the  wot  a  feme  tole;  save  that  no  such  dis- 
position shall  be  valid  unless  the  husband  concur  in  the  deed  (a),  nor  unless  the 
deed  be  ackrunoledged  by  her  at  hereinqfter  it  directed  (s.  77)  ;— that  the  deed 
"  shall,  upon  her  executing  the  same  or  qfterwarde,  be  produced  and  acknowledged 
by  her  at  her  act  and  deed,  before  a  judge,"  &c.  (s.  79)  ; — that  such  judge,"  Stc,, 
shall  examine  her,  apart  from  her  husband,  touching  her  knowledge  of  such  deed 
[L  e.  of  the  cantentt  of  snch  deed,  see  s.  84],  and  shall  ascertain  whether  the  freely 
and  voluntarily  eontentt  to  tuch  deed,  and  unless  she  freely  and  voluntarily  consents 
to  such  deed,  thall  not  permit  her  to  acknowledge  the  tame ;  and  in  tuch  eate  such 
deed  shall,  so  far  as  relates  to  the  execution  thereof  by  such  married  woman,  be 
wdd "  (s.  80) :  then,  (after  providing  for  the  appointment,  and  ascertaining  the 
.powers  and  duties  of  the  commissioners),  it  proceeds  to  enact  that  *'  when  a  mar- 
ried woman  shall  acknowledge  such  deed  as  aforesaid,  the  judge,  &c.,  shall  sign  a 
memorandum  to  be  indorsed  on,  or  written  at  the  foot,  or  in  the  margin,  of  such 
deed  "  (s.  84),  of  which  memorandum  a  form  is  given,  and  that  **  the  same  judge, 
&c.,  shall  sign  a  eertffieate  qfthe  taking  qf  tuch  acknowledgment ^  to  be  written  or 
engrossed  on  a  separate  piece  of  parchment,"  (td.)>  ^^  which  a  form  is  also  given  ;^ 
that  "  every  such  certificate  as  aforesaid  of  the  taking  of  an  acknowledgment  by  a 
married  woman  of  any  such  deed  as  aforesaid,  together  with  an  affidavit  verifying 
the  tame,  and  the  signature  thereof  by  the  party  by  whom  the  same  shall  purport  to 
be  signed,  shall  be  lodged  with  some  officer  of  the  Court  of  Common  Pleas  "  (s.  85), 
who  is  to  see  that  the  certificate  *'  contains  such  ttatement  of  particulart  as  to  the 
content  of  the  married  woman  as  shall  from  time  to  time  be  er^oined  in  that  behalf; 
and  if  all  the  requisites  in  thit  act  in  r^pard  to  the  certificate  shall  have  been  com- 
plied with,  then  such  officer  shall  cause  the  said  certificate  and  affidavit  to  be  filed  of 
record"  (t&.)t — "  that  whkn  the  certificate  of  the  acknowledgment  of  a  deed  by  a 
married  woman  shall  be  so  filed  of  record  as  aforesaid,  the  deed  so  acknowledged 
shall,  so  far  as  regards  the  disposition,  &c.,  made  by  any  married  woman  whose 
acknowledgment  shall  be  to  certified  concerning  any  lands,  &c.,  take  ^eet  from  the 
time  of  being  acknowledged,  and  the  subsequent  filing  of  such  certificate  shall  have 
relation  to  such  acknowledgment "  (s.  86) ; — that  the  officer  shall  index  the  certifi- 
cates (s.  87) ; — that  a  copy  of  the  certificate,  signed  by  the  officer,  '*  shall  be  re- 
ceived as  evidence  of  the  acknowledgment  of  the  deed  to  which  such  certificate  shall 
refer "  (s.  88)  ;•— and,  lastly,  that  the  Court  of  Common  Pleas  may  make  orders 
"  touching  the  mode  of  examination  to  be  pnrsued  by  the  committionert  to  be  ap- 
pointed  under  thit  act,  and  touching  the  particulars  to  be  mentioned  in  such  me- 
morandum and  certificate,  and  the  fees,  &c.,  for  taking  acknowledgments  and  exa- 
mining married  women,  and  other  matters  required  by  this  act  for  completing  and 
giving  ^eet  to  such  acknowledgments  and  examination"  (s.  89). 

The  rules  of  Michaelmas  Term,  1833,  render  it  important  to  weigh  well  the  above   CoMlderatkmi 
enactments,  which  suggest  several  points  for  consideration.     1.  We  cannot  safely   SSo^pto^LidI 
reason  upon  the  effect  of  the  deed  by  analogy  to  a  fine.    If  the  fine  was  suffered  to   gg^J^^J^ 
pass,  it  became  a  solemn  assurance  of  record,  binding  per  te  on  the  married  woman 


(a)  See  B»  parte  Mary  OiUy  1  Bing.  166,  N.  S. 
YOL.  TI.  & 
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Reo.  Oen.      agreed  to  be  made,  that  he  the  said  commissioner  is  satisfied  that  the 


Mich.  T.  183S. 


same  has  been  made^  and  where  such  married  womany  in  answer  to 


at  the  common  law,  notwithstanding  any  omission  to  comply  with  the  general  rules 
of  the  court  in  regard  to  the  examination,  affidavit,  or  other  particnlars.  It  was 
immaterial,  for  the  purposes  of  title,  whether  the  married  woman  was  in  point  of 
feet  separately  examined  or  not.  (Litt.  s.  670,  18  Edw.  1,  stat.  4).  But  the  deed 
derives  all  its  efficacy,  as  a  disposition  by  the  married  woman,  from  the  superadded 
ceremonies.  The  observance  of  those  ceremonies  amounts  to  a  dispensation  with 
the  disability  of  coverture.  Their  observance,  however,  would  impart  no  operation 
to  an  instrument  sealed  and  delivered  by  a  married  woman  labouring  under  any  l^al 
Incapacity  other  than  coverture.  Such  an  instrument  would  not  be  her  deed  for  any 
purpose.  If  she  were  not  "of  full  age  and  competent  understanding,"  the  whole 
proceeding  would  be  nugatory.  To  suppose  that  it  would  be  operative  is  to  con- 
found the  deed  with  the^ne.  The  words  of  the  act  are,  **  ae  folly  and  effectually  as 
if  she  was  9.  feme  sole  **  (s.  77).  On  the  other  hand,  if  the  deed  might  operate,  in- 
dependently of  the  act,  (as,  for  example,  where  a  married  woman  disposes  of  her 
separate  estate,  or  appoints  in  execution  of  a  power),  the  refusal  of  permission  to 
acknowledge  (s.  80)  would  not  prevent  the  deed  from  operating  to  that  extent. 
(See  8.  78).  And  it  may  be  observed,  that  the  80th  section,  when  it  declares  the 
deed  to  be  voidf  on  refusal  by  the  commissioners,  for  want  of  the  wife's  free  consent, 
to  permit  her  to  acknowledge  it,  intends  only,  (what  the  77th  section  had  already 
expressed),  that  the  deed  shall  have  no  extraordinary  effect  unless  acknowledged; 
but  not  that  the  deed  shall  become,  even  for  the  purposes  of  the  77th  section,  waste 
parchment,  incapable  of  deriving  effect  from  subsequent  conformity  to  the  provi- 
sions of  the  statute,  unless,  indeed,  it  can  be  maintained  that  the  policy  of  the  legis- 
lature aimed  at  avoiding  the  deed  on  rejection  by  the  judge,  &c.,  lest  the  experiment 
should  be  tried  before  another  functionary — a  construction  very  dangerous  to  pur- 
chasers. 2.  As  the  deed  is  in  itself  nothing,  and  the  extrinsic  ceremonies  every 
thing,  all  the  prescribed  ceremonies  are  eteential,  unless  the  act  has  dbtinguished, 
or  furnished  a  criterion  for  diatingnUhing  between  the  essential  and  unessential ;  and 
it  should  seem  that  ceremonies  superadded  or  substituted  by  the  Court,  under  the 
authority  of  the  act,  have  the  same  degree  of  materiality  with  those  originally  pre- 
scribed by  the  act  itself.  3.  No  distinction  is  drawn  or  indicated,  in  express  terms 
at  least,  between  observances  intended  to  be  material  and  others  supposed  to  be 
merely  formal ;  but  the  observances  prescribed  by  the  consecutive  enactments,  of 
which  a  short  abstract  has  been  given,  must,  it  is  conceived,  be  taken  as  parts  of 
one  whole ;  and  the  perfection  of  that  whole  be  considered  as  contemplated  by  the 
leading  section,  when  it  negatives  the  effect  of  the  disposition  by  the  married 
woman,  ''unless  the  deed  be  acknowledged  by  her  ae  heremqfter  if  directed." 
The  memorandum  of  acknowledgment  is  not  declared  to  be  conclusive,  nor  does  the 
assurance,  at  any  intermediate  stage  of  the  process,  become  operative.  Its  effect, 
indeed,  is  expressly  contingent  on  the  filing  of  the  certificate;  of  which  the  filing  is 
suspended  till  all  the  requisites  of  the  act  (which  requisites  must  be  taken  to  include 
those  enjoined  by  the  Court  under  the  powers  of  the  act)  in  regard  to  the  certificate 
shall  have  been  complied  with ;  and  a  copy  of  the  certificate  is  declared  to  be  evi- 
dence of  the  aeknowledgmentf — not  in  terms,  indeed,  to  be  the  only  evidence,  but 
as  no  other  evidence  is  provided,  it  is  an  almost  necessary  condnsion  that  the 
recorded  certificate,  or  an  office  copy,  is  the  only  admissible  evidence.  Now,  un- 
less it  be  dear  that^  if  the  faei  of  the  taking  of  the  acknowledgment  of  the  deed  in 
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such  inquirj,  sludd  declare  that  she  intends  to  give  ti|>  her  intenart      Reo.  Gvm. 


withont  any  proyision,  that  he  the  said  commissioner  has  to  reason 
to  doubt  the  truth  of  such  declaration,  and  verily  believes  the  same 
to  be  true. 

And  it  ts  hereby  further  ordered,  that  the  affidavits 
verifying  such  certificate,  where  the  acknowledgment  is  taken  by  a 
judge  or  Master  in  Chancery,  be  in  the  form  hereunto  annexed 
marked  (A.),  and  where  before  any  of  the  commissioners  appointed 
in  pursuance  of  the  said  act,  in  the  form  hereunto  annexed  marked 
(B.),  with  such  variations  only  as  the  circumstances  of  the  case  shall 
render  necessary. 

And  it  is  hereby  further  ordered,  that  the  certificates 
and  the  affidavits  verifying  the  same  shall  be  delivered  to  the  officer  to 
be  so  appointed  within  one  month  from  the  making  the  acknowledg- 


MrcH.  T.  1834. 


<|aBBtioii  appear  by  the  certificate,  that  is  sufficient  fbr  the  purposes  of  title,  it  will 
be  difficult  to  avoid  the  eonclusion  that,  upon  the  investigatioa  of  a  tit^  derived 
under  the  acknowledged  deed  of  a  married  woman,  the  regularity  of  the  certificate, 
in  regard  to  every  particular,  must  be  ascertained.  If  it  be  urged  that  the  86th  sec- 
tion, giving  effect  to  the  deed  by  relation,  speaks  only  of  "the  certificate  of  the  aC" 
in&ttledffment"  and  of  married  women  ''  whose  ncknowtedgment  AaSl  be  so  certi- 
ted,"  it  itsfhe  replied,  that,  on  reference  to  the  84tli  and  85th  sectiona,  pittcribfng 
the  form  of  certificate,  we  find  that  the  designation  given  to  the  document  (inclu8ive> 
of  course,  of  all  its  contents)  is  "  a  certificate  of  the  taking  of  an  acknowledgment;  '^ 
and  that,  by  the  89th  section,  all  the  matters  required  by  the  act  to  be  observed  are 
spoken  of  as  so  required  ''  for  completing  and  giving  effect  to  the  acknowledgment." 
It  is  true,  that  the  anxiety  shewn  to  prevent  the  taking  of  the  acknowledgment 
until  certain  conditions  shall  be  fnlfiUed,  would  seem  to  import  that  the  mere  ac- 
knowledgment,  like  the  passing  of  a  fine,  or  the  delivery,  by  a  capacitated  person,  of 
a  deed,  wimld  not  render  Hie  dlspositiofi  opeiutive;  but  tiie  legislature  seeks  to 
gmmrd  the  rights  of  the  mOrried  woman  by  prevfcntuig  the  incipient  abt — her  ac- 
knowledgment (or,  rather,  the  signing  of  the  memorandum  of  acknowledgment,  for 
that  is  properly  the  first  step) — ^by  which  the  assurance  would  be  put  into  a  train 
for  com|»l64i0ii  Wtthdut  her  Mrtheir  privity ;  and  to  Und  her  rights  eoly  on  the  final 
completion  of  iSbit  process  by  the  filing  of  the  certificate.  It  is  dear,  at  least,  that 
tiie  filing  of  a  certificate  is  essential  to  give  effect  to,  and  supply  evidence  of  the  ac- 
knowledgment ;  but  is  it  dear  what  certificate,  if  any,  short  of  ^a  certificate  in  all 
fespaets  formal,  is  sufficient  to  ensure  that  result  ?  4.  If  a  strict  observance  of  all 
Am  oerettMrnies  be  IndispeDBable  to  gite  eflfect  to  the  deed  of  a  married  woman,  then 
it  it  of  the  trtuoet  moment  tikat  tiiey  should  be  as  few,  as  simple,  and  as  definite  as 
possible ;  other?rise  the  new  assurance  may  become,  like  the  old,  a  complication  of 
ffgb"?r«1  difficulties,  and  that^  too,  without  compensating  for  the  inconvenience  of 
fSud  machinery  by  the  certainty  of  the  result.  All  tampering  with  the  forms  of  pro- 
ceeding is  the  more  stnmgly  to  be  dq^irecated,  inasmuch  as  no  authority  to  amend 
the  proceedings  is  given  by  the  act ;  though,  perhaps,  from  the  exigency  of  the 
ease,  and  by  analogy  to  the  old  and  authorized  practice  of  amending  fines  or  r^cote- 
ftes,  Mttdder^d  as  real  actionl,  the  C^tirt  of  Common  Flefts  may  assume  the  power 
of  amenoing. 

k2 
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lUo.  GxN.     ment,  and  that  the  officer  shall  not  receiye  the  same  after  that  time 
Mich.  T.  188a.  ^^^^  ^^  direction  of  the  Court  or  a  jndge. 

N.  C.  TiNDAL.  J.  B.  BoSANaUBT. 

S.  Gabbles.  £.  H.  Aldbrson. 


(A.) 

Form  of  Affidavit  (227)9  verifying  the  Ceriifieatey  where 
the  Acknowledgment  is  taken  before  a  Judge  or  Master  in 
Chancery, 

A. ,  of 1  maketh  oath  and  saith.  That  he  knows         >  the 

yf\£i^  of .  in  the  certificate  hereunto  annexed  mentioned;    And 

that  the  acknowledgment  therein  mentioned  was  made  hj  the  said 

^  and  the  said  ^rtificate  signed  hy  the  said  [,j^^e  or 

masterly  therein  mentioned,  in  the  presence  of  this  deponent;  And 

this  deponent  further  saith.  That  the  said was,  at  the  time  of 

making  such  acknowledgment,   of  full  age  and  competent  under« 
standing. 


(B.) 

Form  of  Affidavit,  verifying  the  CerHfieatey  where  tho 
Acknowledgment  is  taken  by  any  of  the  Commissioners  tg^ 
pointed  in  pursuance  of  the  Act  of  Parliament, 

B. i  of 1  one  of  the  attomies  of  his  Majest/s  Ck>urt  of ^ 

at  Westminster,  and  one  of  the  commissioners  named  in  the  certifi- 
cate hereunto  annexed,  maketh  oath  and  saith,  that  he  knows  — > 
the  wife  of ,  in  the  said  certificate  mentioned,  and  that  the  ac- 
knowledgment therein  mentioned  was  made  hy  the  said  ,  and  the 
certificate  signed  hy  the  commissioners  in  the  said  certificate  men- 
tioned, on  the  day  and  year  therein  mentioned,  at  ,  in  the  county 
of 9  in  the  presence  of  this  deponent;   and  that  at  the  time  of 


AffldATtti  nutt  bt       (227)  This  form  and  the  following  fonn  are  appended  to  the  ndes  of  ^^^•t'mrMi 
•tamped.  Term,  1833.    The  act  does  not  give  any  form  of  affidavit.    The  affidaTita  (not 

being  made,  like  affidaviti  aa  to  fines,  in  a  anit)  moat  be  »tamped. 
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makiiig  such  acknowledgment,  the  said  — —  was  of  full  age  and  com-      ^eo.  Gem. 

petent  understanding;    And  that  the  said  -^ — ^  knew  the  same  ac-  *— .' 

knowledgment  was  intended  for  the  passing  her  estate  and  estates  in 
the  premises  respecting  which  such  acknowledgment  was  made;  And 
this  deponent  further  saith,  that  he  this  deponent  (228)  [or  the  said 
I.  K.f  as  the  case  may  he,  adding,  if  not  the  commissioner  making  the 
affidavit,  whose  place  of  residence  is  at  — — ,  in  the  said  county]  is 
not  concerned  as  the  attorney,  solicitor,  or  agent,  or  clerk  to  the  at- 
torney, solicitor,  or  agent,  of  any  or  either  of  the  parties  to  the  trans- 
action giving  occasion  to  the  taking  such  acknowledgment;  And  this 
deponent  further  saith,  that,  in  pursuance  of  the  order  made  hy  the 
Court  of  Common  Fleas,  in  Michaelmas  Term,  1833,  the  said  com- 
missioner did  inquire  of  the  said ,   [or,  if  more  than  one,  of  each 

of  them  the  said "],  whether  she  intended  to  give  up  her  interest 

in  the  estates,  in  respect  ef  which  such  acknowledgment  was  taken, 
without  having  any  provision  made  for  her  in  return  for  or  in  conse- 
quence of  her  so  giving  up  her  interest  in  such  estates;  and  that,  in 
answer  to  such  inquiry,  the  said  — —  declared  that  she  did  intend 
to  give  up  her  interest  in  the  said  estates,  without  having  any  pro- 
vision made  for  her  in  return  for  or  in  consequence  of  her  so  giving 

up  her  interest;    which  declaration  of  the  said  this  deponent 

has  no  reason  to  douht  the  truth  of,  and  verily  helieves  the  same 
to  he  true,  [or  declared  that  a  provision  was  to  he  made  for  her 
in  consequence  of  her  giving  up  her  interest  in  the  said  estates]  ; 
And  this  deponent,  before  her  acknowledgment  was  so  taken,  was 
satisfied,  and  does  now  vorily  believe,  that  such  provision  has  been 
made. 

N.  B. — ^When  the  whole  of  the  &cts  cannot  be  spoken  to  by  one 
deponent,  the  necessary  alterations  must  be  made  to  enable  more  than 
one  deponent  to  state  their  respective  parts  of  it. 


(228)  The  parenthens  which  foUowB  is  printed  as  it  stands  in  the  printed  copies 
•r  the  Roles  of  Michaelmas  Term,  1833.  By  "  the  iatd  I.  K."  is  meant,  it  is  pre- 
■nmedy  the  other  commissioner  not  oonoemed  as  attorney,  8cc.,  where  the  deponent 
is  himsdf  so  concerned.  But  the  commissioner  not  so  concerned  should  himself 
■wear  to  the  fact. 

As  to  affidavits  of  acknowledgment  taken  in  foreign  countries,  see  Bx  parte  Of  acknowMg- 
,  7  Scott,  142  ;  5  Bing.  N.  C.  226 ;  Re  Skujflebottom,  8  Scott,  898.  mentmbrowl. 
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Rsa.  Gbn. 
HiL.  T.  1834. 


HILARY  TERM,    1834  (229). 

*'  WfliRREAft  it  has  been  found  expedient  to  make  altevatbns  (230) 
in  the  geveitd  roles  made  in  Micbaelmas  Tenn  last  by  this  Couit»  for 
the  puipoee  of  canying  into  effect  the  statute  passed  in  the  3rd  and 
4th  years  of  the  reign  of  his  present  Majesty*  cap.  74»  intituled  'An 
Act  for  the  Abolition  of  Fines  and  Reeoyeries,  and  for  the  aubstitutioa 
of  more  simple  modes  of  Assurance," 


Vc  Inhfefcnt  jurU- 
dietion  in  the 
Coait  of  Common 
PIms  over  the  tub- 
■tltutcd  aMuimnoBb 


SuMCited  transfer 
of  Se  Jurisdiction. 


RulMofMiehael- 
mas  Term.  1833, 
end  of  Hilary 
TenOf  1834,  eom- 


Inoeaeeddiffleuhy 
of  ■wearing  the 
jUBdavit. 


(229)  Note,  thete  Rules  are  in  foree,  as  yaried  in  a  few  points  by  the  Rules  of 
Trinity  Term,  1834 »  post. 

(230)  The  statute  3  &  4  Will.  4,  c.  74,  abolished  fines  and  recoveries,  and  pro- 
fessed to  snbstitate  more  timpU  modes  of  assurance.  As  fines  and  recoyeiies  were 
real  suits  in  the  Court  of  Common  Pleas,  that  Court  had  immediate  cognisance  of 
these  proceedings.  But  oyer  the  substituted  assurances,  which  are  in  nowia^ 
analogous  to  proceedings  in  a  suit,  the  Court  of  Conunon  Pleas  has  no  controUing 
power  which  it  does  not  deriye  firom  the  express  provisions  of  the  statute.  As, 
indeed,  the  stat.  3  &  4  Will.  4,  c.  27,  s.  36,  had  pronounced  sentence  of 
abolition  on  the  mass  of  real  actionsi  hardly  a  remnant  was  left  of  those  ancient 
ferma  which  identified-  the  Court  of  Common  Pleaa  with  the  law  of  real  pro* 
party.  Iliere  is  nothing  in  the  constitution  (Mf  that  Court  which  points  it  out  a* 
peculiarly  adapted  to  preside  over  the  new  law  of  alienation  by  married  women. 
The  legislature  might  with  propriety  have  confided,  and  may  still  transfer  the 
jurisdiction  to  the  Master  of  the  Rolls,  or  to  the  Vice-Chancellor,  or  to  Uie 
three  Equity  Judges,  who  are  necessarily  conversant  with  matters  of  con- 
veyancing. In  feet,  if  the  statute  be  chargeable  with  any  incongruity  im  referring 
the  enrolment  of  assurances  by  tenants  in  tall  to  Uie  Court  of  Chancery,  and  the 
acknowledgment  of  the  deeds  of  married  women  to  the  Court  of  Common  Pleaa, 
the  evil  will  be  best  corrected  by  placing  both  under  the  cognizance  of  the  former 
Court. 

The  principal  alterations  made  by  the  Rules  of  Hilary  Term,  1834,  seem  to  con- 
sist in  permitting  the  eertiflcate  to  retain  the  form  prescribed  by  the  act  itself; 
whereas  the  Rules  of  Michaelmas  Term,  1833,  require  the  localities  of  the  lands  to 
be  inserted  in  the  certificate ; — in  adding  to  the  rigour  of  the  precautions  enjoined 
by  the  Ibrmer  Rules  on  the  subject  of  a  prwtuion ; — ^in  transferring  the  specification 
of  the  parcels  to  the  affidavit,  and  otherwise  varying  its  form ;  and  in  directing  the 
affidavit  to  be  made  by  some  practising  attorney  or  solicitor  of  one  of  the  Courts 
at  Westminster,  or  of  one  of  the  counties  palatine  of  Lancaster  and  Duriiam, 
and  to  be  sworn  before  a  judge  of  the  Court  of  Common  PleoMt  or  a  oommia- 
■oner  appointed  for  taking  affidavits  in  that  Court ;  with  liberty,  however,  where 
it  may  be  found  convenient,  for  one  of  the  commissioners  himself  to  make  the 
affidavit. 

By  expunging  the  parcels  from  the  certificate,  it  may  be  thought  that  something 
is  gained  so  far  as  regards  the  evidence  of  title.  But  the  difficulty  of  swearing 
the  affidavit  is  increased,  for  the  deponent  must  in  all  cases  peruse  the  parcels, 
at  least,  of  the  deed,  (which  parcels  may  extend  to  several  skins),  if  not  the 
whole  deed,  in  order  to  enable  him  to  make  the  affidavit  with  a  perfectly  dear 
conscience. 
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^'And  WHSRBA8  it  is  oeoesaary  to  make  orders  touduDS  the     Rbo.Gem. 

HiL  T   1834 

amoiiBt  of  the  reasonable  fees  and  charges  to  be  taken  hj  the  seTeral  .. — '— 1 

persona  appointed  to  carry  the  powers  of  the  said  ad  into  ezecutian; 
and  it  wiU  be  conyenient  that  all  the  orders  and  regulations  made  by 
the  Court  under  the  said  act  should  be  ocmtained  in  the  same  rule: — 

*'  Now  IT  18  HXRSBT  ORDERED,  that  the  ssid  general  rules  be, 
and  the  same  are  hereby  reydked:  ProTided  that  this  present  rule 
ahall  not  be  construed  in  any  respect  to  inralidate  any  proceedings 
which  before  the  first  day  of  March  next  ensuing  shall  have  been 
taken  pursuant  to  the  direction  of  the  said  rules  of  Michaelmas  Term 
last 

''And  it  is  kxrebt  vurtbbr  ordered,  that  where  any  ac- 
knowledgment shall  be  made  by  any  married  woman  of  any  deed 
under  and  by  Tirtue  of  the  said  act,  before  commissioners  appointed 
under  the  said  act,  one  at  least  of  the  said  commissioners  shall  be  a 
person  who  is  not  in  any  manner  interested  in  the  transaction  giving 
oocaak>n  for  such  acknowledgment,  or  concerned  therein  as  attorney, 
solicitor,  or  i^nt,  or  as  derk  to  any  attorney,  solicitor,  or  agent  so 
interested  or  concerned  (231). 

''And  it  la  further  ordered,  that,  before  the  commissioners 
ahaQ  receire  such  admowledgment,  they,  or  in  case  one  of  them  shall 
be  interested  or  concerned  as  aforesaid,  then  such  one  of  them  as  shall 
not  be  so  interested  or  concerned,  do  inquire  of  erevy  married  woman 
separately  and  apart  from  her  husband,  and  from  the  attorney  or 
solicitor  concerned  in  the  transaction,  whether  she  intends  to  give  up 
her  interest  in  the  estate  to  be  passed  by  such  deed,  without  having 
any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  con- 
sequence of  her  so  giving  up  such  interest;  and  where  such  married 
woman  in  answer  to  such  inquiry  shall  declare  that  she  intends  to 
give  up  sudi  her  interest  without  any  provision,  and  the  said  com- 
missioners shall  have  no  reason  to  doubt  the  truth  of  such  declaration, 
and  shall  verily  believe  the  same  to  be  true,  then  they  shall  proceed 
to  receive  the  said  acknowledgment;  but  if  it  shall  appear  to  them  or 


(231)  The  act  empowers  the  Chief  Justice  to  appoint  perpetual  commiMJonerg,  Competency 
removable  at  faia  pleasure ;  but  it  is  questionaUe  whether,  after  the  appoiiitmeiit  of  ibiUty  of  pvpatual 
a  oommissioiier,  the  Court  has  authority  to  abridge  or  qualify  kis  competency  to  «>">">»«^«^ 
•Zflcnte  his  office,  by  imposiDg  the  condition  of  his  not  being  interested  or  concerned 
as  attorney,  &g.    The  commissioners  are  not  the  officers  of  the  Court  to  execute  its 
proeesB,  but  public  functionaries  to  fulfil  the  purposes  of  a  l^latiye  change  in  the 
general  law.    The  commissioner,  once  appointed,  must  take  his  instructions  from 
the  statate,  varied  by  such  orders  only  of  the  Court  of  Common  Pleas  as  are 
temrranied  by  the  9tatuie, 
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Reg.  6bk.  to  such  one  of  them  as  aforesaid,  that  it  is  mtended  that  pioyiaioii  is 
HfL.  T.  1834.  ^  ^  mwAe  for  any  sach  married  woman,  then  the  commissioners  shall 
not  take  her  acknowledgment  nntil  they  are  satisfied  that  such  pro. 
vision  has  heen  actoallj  made  hy  some  deed  or  writing  prodooed 
to  them,  or  if  such  provision  shall  not  have  heen  actoalfy  made 
before^  then  the  commissioners  shall  require  the  terms  of  such  in- 
tended provision  to  be  shortly  reduced  mto  writing,  and  shall  verify 
the  same  by  their  signatures  in  the  margin,  at  the  foot,  or  at  the  back 
thereof. 

*'  And  it  is  hbreby  ftjrther  ordered,  that  the  affidavit 
verifying  the  certificate  to  be  made  pursuant  to  the  said  act,  and 
which  certificate  shall  be  in  the  form  contained  in  the  said  act,  shall 
(except  in  such  cases  where  the  acknowledgment  shall  be  taken  else- 
where than  in  England,  Wales,  or  Berwick-upon-Tweed  (232)),  be 
made  by  some  practising  attorney  or  solicitor  of  one  of  the  Courts  at 
Westminster,  or  one  of  the  Counties  Palatine  of  Lancaster  or  Dur- 
ham (233),  and  that  in  all  cases  it  shall  be  deposed,  in  addition  to  the 
verification  of  the  said  certificate,  that  the  deponent  [or,  if  more  than 
one  person  join  in  the  affidavit,  that  one  or  more  of  the  deponents] 
knew  the  person  or  persons  making  such  acknowledgment;  and  that, 
at  the  time  of  making  such  acknowledgment,  the  person  or  persons 
making  the  same  was  or  were  of  full  age  and  competent  imderstand- 
ing  (234) ;    and  that  one  at  least  of  the  commissioners  taking  such 


Berwick-upon-  (232)  The  writer  has  received  a  oommmiication  finom  an  able  provindal  eonnael, 

UeofiSra!^        which  contains  the  following  passage  :—**  In  the  borough  of  Berwick-npon-Tweed, 

they  haye  never  had  fines  or  reooveries — ^married  women  haye  passed  and  barred 
their  estates  and  rights  by  deeds  acknowledged  in  their  local  ooorts,  and  estates  tail 
have  been  barred  by  feoffment  and  re-enfeoffment,  [So,  in  the  Isle  of  Man,  by 
sale  and  resale.]  There  was,  in  foct,  no  cnrsitor  for  Berwick — does  the  act  apply 
to  lands  in  Berwick?  The  chief  jnstioe  has  appointed  commissioners,  there  being,  I 
assnme,  a  clerk  of  the  peace.  May  a  feme  covert  pass  her  lands  in  ScotUmd  under 
the  act?  (see  ss.  77,  82).  Impossible !" 
AflWavit  (233)  By  a  subsequent  part  of  the  rule,  one  of  the  commissioners  is  allowed  to 

make  the  aiBdavit ;  but  if  the  acknowledgment  be  taken  before  a  judge  or  master,  or 

if  neither  of  the  commissioners  will  swear,  then  a  practising  attorney  or  solicitor, 

who  can  and  will  swear,  must  be  presient. 

I^me  coTCTt,  in-  (234)  Why  should  not  the  acknowledgment  be  taken  without  proof  of  full  age  and 

fiwt,  or  noD  oom-    goQnii  ttdnA  ? — valeai  quantum.    The  most  serious  injury  and  inconvenience  may 

arise  from  requiring  evidence  of  these  fiurts,  while  none  can  arise  finom  dispensing 
with  such  evidence;  for  if  either  ttud  be  at  anytime  disproved,  (he  deed  itself  will  be 
void.  It  is  not  enough  that  the  married  woman  is  of  full  age  and  competent  under- 
standing at  the  time  of  the  acknowledgment ;  she  must  have  been  so  at  the  time  of 
the  previous  act  of  delivering  the  deed,  unless  the  acknowledgment  would  amount  to 
a  delivery.    (Vide  post,  n.  241). 
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aeknowledgmenty  to  the  best  of  hia  deponent's  knowledge  and  belief,  Rbg.  Gen; 
is  not  in  any  manner  interested  in  the  transaction  giving  occasion  for  ^""  ^^^^' 
the  taking  of  snch  acknowledgment,  or  concerned  therein  as  attorney, 
solicitor,  or  agent,  or  as  derk  to  any  attorney,  solicitor,  or  agent  sa 
interested  or  concerned;  and  that  (235)  the  names  and  residences  of 
the  said  commissioners,  and  also  the  place  or  places  where  snch 
acknowledgment  or  acknowledgments  shall  be  taken,  shall  be  set  forth 
in  such  affidavit;  And  that  previously  to  such  acknowledgment  being 
taken,  the  deponent  (236)  had  inquired  of  such  married  woman,  (or,  if 
more  than  one,  of  each  of  such  married  women),  whether  she  intended 
to  give  up  her  interest  in  the  estate  to  be  passed?  and  also  the  answer 
given  thereto;  and  where  any  such  married  woman,  in  answer  to  such 
inquiry,  shall  declare  that  she  intends  to  give  up  her  interest  without 
any  provision,  the  deponent  shall  state  that  he  has  no  season  to  doubt 
the  truth  of  such  declaration,  and  he  verily  believes  the  same  to  be 
true.  And  where  any  provision  has  been  agreed  to  be  made,  the 
deponent  shall  state  that  the  same  has  been  made  by  deed  or  writing, 
or,  if  not  actually  made  before,  that  the  terms  of  the  intended  pro- 
vision have  been  reduced  into  writing,  which  deed  or  writing  he 
verily  believes  has  been  produced  to  the  said  (judge,  master  or)  com* 
xnissioner. 

''And  it  is  hbreby  further  ordered,  that  the  affidavit 
shall  state  the  parish  or  several  parishes,  or  place  or  several  places, 
and  the  county  or  counties  in  which  the  several  premises  wherein  any 
such  married  woman  shall  appear  to  be  interested,  shall  by  deed  be 
described  to  be  situate  (237). 


(235)  The  text  reads  as  if  the  deponent  were  required  to  swear,  '*  that  the  names'  Conectioo  of  the 
&C.  thtdl  be  set  forth"  &c.    The  sense  or  intention  of  the  paragraph  may  be  ool-   fSe^^^**^ 
lected ;  bnt  where  so  many  fiicts  are  required  to  be  positively  sworn  to,  more  than 

ordinary  perspicoity  and  predsion  aeem  to  have  been  demanded. 

(236)  This  part  of  the  role  supposes  the  affidavit  to  be  made  by  an  indifferent  Affldsvlt 
practising  attorney  or  solicitor,  and  requires  him  to  depose  that  As  ("the  de* 
ponent  **)  has  made  the  inquiry  which  the  previous  part  of  the  same  rule  had  ez- 
piressly  ordered  to  be  made  by  the  commuHonertf  or  one  of  them.    The  error  is 
repeated  in  the  form  of  the  affidavit.     It  should  seem,  that  where  the  affidavit  is  nof 

made  by  one  of  the  commissioners,  Uie  parties  must  call  in  a  practising  attorney  or 
■dUcitor,  not  ooncemed  in  the  transaction,  to  hear  the  provision  question  put,  and 
receive  the  answer.  The  certificate  and  affidavit  should  always  be  made  at  the 
time,  lest  any  accident  should  befidl  the  commissioner  or  the  attorney. 

(£37)  In  point  of  construction,  this  passage  must,  it  is  presumed,  be  confined  to   Parcels. 
ike  "premises,"  and  the  "deed"  immediately  in  question,  though  its  literal  terms' 
■re  more  comprehensive.    The  Court  requires,  in  effect,  that  the  parcels  shall  be 
set  out  in  the  deed.    Consider  the  consequence !  A.  devises  "  all  his  real  estales"  to 
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RBO.OBlf.  «*AlfD    IT    IS    HXREBT    ffURTHBR    ORDSRSD^    thst    the   affids^vit 

""    '  shall  be  m  the  fonn  hereunto  annexed,  sabject  to  soch  yariations  as 

the  Gurenmstanoes  of  the  case  shall  render  necessary;  or  soch  affidavit 
may  be  made»  where  it  is  Ibond  convenienty  by  one  of  the  said  com- 
missioners, with  snch  yariation  in  the  form  thereof  as  shall  be  necessary 
in  that  behalf. 

''And  it  is  hsrsby  furthxr  ordbrbd,  that  the  certificates 
and  affidavits  yerifying  the  same  shall,  within  one  month  (238)  from 
the  making  [of]  the  acknowledgment,  be  deliyered  to  the  proper 
officer  appointed  under  the  said  act;  and  that  the  officer  shall  not 
after  that  time  receive  the  same  without  the  direction  of  the  Court  or 
a  judge. 

''And  it  is  hbrbby  fttrthbr  ordered,  that  the  fees  or 
charges  to  be  paid  for  the  copies  to  be  deliyered  by  the  derks  of  the 
peace,  or  their  deputies,  or  by  the  officer  of  the  said  Court,  and  for 
taking  acknowledgments  (239)  oi  deeds,  and  for  examining  married 
women,  and  for  the  proceedings,  matters,  and  things  required  by  the 
said  act  to  be  had,  done,  and  executed,  for  completing  and  giving 
eflect  to  such  acknowledgments  and  examinaticms,  shall  be  as  fol- 
lows:— 

£  i.  d. 
To  a  judge  or  master  for  taking  the  acknowledgment  of 
every  married  woman,  of  which  79,  6d,  will  be  paid, 
in  the  case  of  a  judge,  to  his  clerk,  and  the  residue, 
thereof  will  be  paid  over  to  the  treasury;  and  in  the 
case  of  a  master,  the  whole  will  be  paid  over  to  the 
treasury,  or  the  Fee  Fund  Account  of  the  Court  of 

Chancery   1     6    S 

To  the  two  perpetual  commissioners  for  taking  the  ai>- 
knowledgment  of  eveiy  married  woman,  when  not 
required  to  go  further  than  a  mile  from  their  resi- 
dence, being  13«.  4d,  for  each  commissioner 1     6     8 

To  each  commissioner,  when  required  to  go  more  than 
one  mile>  but  not  exceeding  three  miles,  besides  his 

reasonable  travelling  expenses I     1     0 

To  each  commissioner,  where  the  distance  required  shall 


B.,  a  married  vomaa,  and  dies ;  B.  ia  anxioua  to  make  an  immediate  aettUment,  bat 
the  localitiea  of  the  eatates  must  firat  be  ascertaiiied,  aad  while  dua  inquiry  ia  going 
•a,  B.  diea. 

(338)  i.  e.  a  Immt  month.    The  wi  adopta  ctUnUtar  montha. 

(239)  See  Raks  of  TVanty  Term,  1834, 
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%  three  mfles,  besides  liis  reasonable  tniTelling 

Ki  8773'"  

1     ROUTE  140     2^  ^^>  ^^i*  e^^  <^op7  of  a  list  of  commissioners, 

19  .ed  such  list  shall  not  exceed  the  number  of 

ames     

ne,  for  everj  further  complete  number  of  50 

■•,  an  additional • 

»ry  for  every  search 

.  le,  for  ereiy  official  copy  of  the  oertificate  ,  •  •  • 
T^  le,  for  eyery  official  copy  of  a  list  of  ooiami»- 
72  B»    provided  sach  list   shall  not   exceed  the 

IT '  er  of  1 00  names    

me,  for  every  further  complete  number  of  50 

names  additional    •••••••• 

To  the  same^  for  preparing  every  special  commission,  in- 
cluding a  fee  of  59,  to  the  clerk  of  the  chief  justice  or 

other  judge  for  the  fiat • 

To  the  same,  fbr  examining  the  certificate  and  affidavit, 
and  filing  and  indexing  the  same,  as  required  hy  the 


£    s,    d.      BBa.GBN. 
HiL.  T.  ia34. 

2     2    0 
0     1     0 


0    5     0 


0 

2 

6 

0 

1 

0 

0 

2 

6 

0 

5 

0 

0 

2 

6 

0  15     0 


said  aet  of  the  3rd  and  4th  Win.  4,  c.  74    0    5     0 

'*  And  it  is  hereby  further  ordered,  that  the  fees  and 
charges  to  be  paid  for  the  entries  of  deeds,  required  by  the  said  aet  to 
be  entered  on  the  court  rolls  of  manors,  and  for  the  indorsements 
thereon,  and  for  taking  the  consents  of  the  protectors  of  settlements 
of  land  held  by  copy  of  court  roll,  where  such  consents  shall  not  be 
given  by  deed,  and  for  taking  surrenders,  by  which  dispositions  shall 
be  made  under  the  said  act  by  tenants  in  tail  of  lands  held  by  copy 
•f  court  roll,  and  for  entries  of  such  surrenders,  or  the  memorandums 
thereof,  on  the  court  rolls,  shall  be  as  follows: — 

£    tf.    d. 

For  the  indorsements  en  the  deed  of  the  memorandum 

of  production  and  memorandum  of  entry  on  court 

rolls,  to  be  signed  by  the  lord  steward  or  deputy 

steward,    each    indorsement    of  memorandum  5»., 

together 0  10    0 

P(MP  the  entries  on  the  court  roll  of  deeds,  and  the  in- 
dorsements thereon,  at  per  folio  of  72  words 0    0     6 

Far  takii^  the  consent  of  each  protector  of  settlement  of 

knds 0  13     4 

For  taking  the  surrender  by  each  tenant  in  tail  ^  lands . .       0  15    4 
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Rbo.  Obn. 
HiL.  T.  1834.    For  entries  of  such  surrenders,  or  the  memorandums 

thereof,  on  the  court  rolls,  at  per  folio  of  72  words  •  • 


£    f.    d 
0     0    6 


N.  C.  TiNDAL. 

J.  A.  Park. 


J.  B.  BOSANUUET. 

£.  H.  Aldbrsok." 


Form  of  Affidavit,  verifying  the  Certificate  of  Acknow- 
ledgment taken  in  pureuanee  of  the  Act  of  Parliament,  to 
he  made  by  eome  practising  Attorney  or  Solicitor,  and  to 
be  ewom  btfore  a  Judge  of  the  Court  of  Common  Plea* 
or  a  ComnUmoner.  cqppointed  fir  taking  Affidamte  in  the 
eaid  Court. 


IN   THE   COMMON    PLBA8. 


A.  B.,  of 


in  the 


of 


gentleman,  one  of  the  attor- 
-,  maketh  oath  and  saith,  that 


nies  [or  solicitors]  of  the  Court  of  — 

he  knows ,  the  wife  of ,  in  the  certificate  hereunto  annexed 

mentioned,  and  that  the  acknowledgment  therein  mentioned  was  made 

by  the  said ,  and  the  certificate  signed  by  the  judge  or  master,  or 

by  A.  jB.,  of  &c.,  and  C.  D.,  of  &c.,  the  commissioners  in  the  said  cer- 
tificate mentioned,  on  the  day  and  year  therein  mentioned,  at ,  in 

the of ,  in  the  presence  of  this  deponent,  and  that  at  the 

—  was  of  full  age 

—  knew  the  said 


This  ii  to  be 
omitted  when 
acknowledg- 
ment taken  by 
a  judge  or  mas- 
ter. 


time  of  making  such  acknowledgment  the  said  — 
and  competent  understanding,  and  that  the  said  — 
acknowledgment  was  intended  to  pass  her  estate  in  the  premises,  respect- 
fing  which  such  acknowledgment  was  made;  [And  this  deponent  further 
saith,  that,  to  the  best  of  this  deponent's  knowledge  and  belief,  neither 
of  the  said  commissioners  is  [or  the  said  A.  B,,  or  the  said  C  D.,  one 
of  the  said  commissioners  is  not]  in  any  manner  interested  in  the  trans- 
action giving  occasion  for  such  acknowledgment,  or  concerned  therein  as 
attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  soUcitor,  or 
jigent  so  interested  or  concerned];  And  this  deponent  further  saith, 

that  preyious  to  the  said (the  married  woman)  making  the  said 

acknowledgmentt  he  this  deponent  inquired  of  the  said (the  mar- 
ried woman)  [or,  if  more  than  one,  of  each  of  them  the  said and 

(the  married  women)]  whether  she  intended  to  give  up  her  in- 
terest in  the  estates  in  respect  of  which  such  acknowledgment  was 
taken,  without  having  any  provision  made  for  her  in  lieu  of  or  in 
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return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such      Itio.  Giv. 

estates,  and  that  in  answer  to  such  inquiry  the  said (the  mar*  .'   "" 

ried  woman)  declared  that  she  did  intend  to  give  up  her  interest  in 
the  said  estates  without  haying  any  proyision  made  for  her  in  lieu  of 
or  in  return  for,  or  in  consequence  of  her  so  giving  up  such  her 
interest ;  of  which  declaration  of  the  said  '  ■  (the  married  woman) 
ihis  deponent  has  no  reason  to  doubt  the  truth,  and  verily  believes 
the  same  to  be  true;  or  (240)  declared  that  a  provision  was  to  be 
made  for  her  in  consequence  of  her  givmg  up  such  her  interest  in  the 
said  ^states;  And  this  deponent  lastly  saith,  that  before  her  acknoWf> 
ledgment  was  so  taken,  he  was  satisfied,  and  does  now  verily  .believe 
that  such  provision  has  been  made  by  deed  or  writing,  or  that  the 
terms  thereof  have  been  reduced  into  writing,  and  that  such  deed  or 
writing  has  been  produced  to  the  said  judge,  master,  or  commissioners; 
And,  lastly,  this  deponent  saith,  that  it  appears  by  the  deed  acknow* 
ledged  by  the  said  —  (the  married  woman)  that  the  premises 
wherein  she  is  stated  to  be  interested  are  described  to  be  in  the  parish 

or  place  of ,  (or  parishes  or  places  of and ),  in  the 

county  of ,  (or  counties  of ),  (as  the  case  may  be). 

Sworn,  &c. 

N.  B.  When  the  whole  of  the  facts  cannot  be  spoken  to  by  one 
deponent,  variations  may  be  made  to  enable  more  than  one  deponent 
to  state  their  respective  parts  of  the  affidavit. 


TRINITY  TKRM,    1834.  Reo.  Geh. 

Trin.  T.  18S4. 

IT  IS  ORDERED,  That  fipom  and  after  the  kst  day  of  tWs  term, 
where  such  parts  of  the  affidarit  verifying  the  certificate  of  acknow* 
ledgment  taken  in  pursuance  of  the  late  act  of  Parliament  respecting 
fines  and  recoveries,  as  state  "  the  deponent's  knowledge  of  the  party 
making  the  acknowledgment,  and  her  being  of  full  age''  (241),  cannot 


(240)  Hie  form  of  affidarit  la  here  given  as  it  appears  in  the  official  document ;   Etueidacion  of  tbt 
hot  die  passage  beginning  at  "or"  and  ending  at  "commissioners,"  shonld,  in  ^^ 

order  to  be  dearly  miderstood,  haTe  been  printed,  as  a  yariation,  thus :  lor,  de- 
dared  that  &e.,  in  the  said  estates  s  and  this  deponent  lastly  saith,  &c.] 

(241)  See  III  re  SaroA  Luke,  an  inftnt,  wife  of  O.  Luke,  1  Bing.  265,  N.  C,   Wifcanlaitat 
iHiere  the  form  of  admowledgment  waa  Taried  on  acoomit  of  the  infancy  of  the  wifo, 
wlio,  as  tmstee  of  a  legal  estate,  had  been  ordered  by  the  Dudiy  Court  of  Lancaster, 
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Rio.  GiM.      bft  deposed  to  by  a  commissioner,  or  by  an  attorney  or  solidtor,  the 
'  same  may  be  deposed  to  by  some  other  person  whom  the  person 
before  whom  the  affidavit  shall  be  made  shall  consider  competent 
•0  to  do* 

And  it  is  ftjrther  orderjed.  That  where  more  than  one 
married  woman  shall  at  the  same  time  acknowledge  the  same  deed 
respecting  the  same  property,  the  fees  directed  by  the  said  (242)  mks 
to  be  taken  shall  be  taken  for  the  first  acknowledgment  only,  and  the 
fees  to  be  taken  for  the  other  acknowledgment  or  acknowledgments, 
how  many  soever  the  same  may  be,  shall  be  one-half  of  the  odginal 
ftes;  and  so  also  where  the  same  married  woman  shall  at  the  same 
time  acknowledge  more  than  one  deed  respecting  the  same  property. 

And  where,  in  either  of  the  above  cases,  there  shall  be  more  than 
one  acknowledgment,  all  such  acknowledgments  may  be  included  in 
one  certificate  and  affidavit  (243). 

In  every  case,  the  acknowledgment  of  a  lease  and  release  shall  be 
eooaidered  and  paid  for  as  one  adcnowledgment  only. 

before  her  mftrriage,  to  convey  to  othef  tnutees,  pursuant  to  11  Geo.  4,  c.  60,  s.  6. 
This  case  fomishes  another  argument  against  the  propriety-  of  the  introduction  into 
the  Act  and  Rules  of  the  ingredient  of  ftiU  age  (ante,  a.  226). 

(242)  Sie. 

(243)  Qiuertt  and  in  one  memorandum  ?  3  &  4  WUl.  4,  c.  74,  s.  84. 


II. 


STATUTES. 


PRESCRIPTION. 

2  &  3  WILL.  IV.  CAP.  71.— {Royal  Assent,  Aug.  1,  1832.] 

An  Act  for  shortening  the  Time  of  Prescription  in  certain  Case*. 

Whereas  the  expression  « time  i^nemoml.  or  tin«  whereof  the 

memory  of  man  rcmneth  not  to  the  contrary,"  is  now  by  the  law  of 

England  in  many  cases  considered  to  include  and  denote  the  whole 

period  of  time  from  (a)  the  reign  of  King  Richard  the  First,  whereby 

the  title  to  matters  that  have  been  long  enjoyed  is  sometimes  defeated 

by  shewing  the  commencement  of  such  enjoyment  (5),  which  is  in  many 

cases  productive  of  inconrenience  and  injustice;    for  remedy  thereof 

be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 

adtiee  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 

in  duB  present  Parliament  assembled,  and  by  the  authority  of  the 

same.  That  no  daim  which  may  be  lawftdly  made  at  the  common  kw,  Claims  to  right 

by  custom,  prescription,  or  grant,  to  any  right  of  common  (c)  or  other  other"  rofiu^** 

profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon  any  land  of  our  prendre  not  to 

Sotmign  I^rd  the  Eng,  his  heirs  or  snecessors,  or  any  knd  being  Xt?J? 

parcel  of  the  duchy  of  Lancaster  or  of  the  dudiy  of  ComwaU,  or  of  yean'  eigoy- 

•ny  ecclesiastical  or  lay  person,  or  body  corporate^  except  sudi  matters  ^^^J^^' 

and  things  as  are  herein  specially  provided  for,  and  except  tichesk  mencement; 

v«nt,  and  services,  shall,  where  sndi  right,  profit,  or  benefit  shall 

faare  been  aetnally  taken  and  enjoyed  by  any  person  daiming  right 


(a)  Blackfltone   Myf ,    (2    Com.  SI)  coroaatloa,  or  his  predeeeaier's  daaCii* 

ftom   the  bcpiming  of   the  reign  of  (6)  i.  e.  to  haTO  been  within  the  pe* 

Bichard  I.    Richard's  predaceMor  died  riod. 

0lhJ«ly,  1189;  and  RuAardwBiCfOwn.  (c)  Battey  y.  AfpltfOfd^  8i  Ad.  & 

ed  3rd  (or,  as  some  ny,  Utfa)  S<^  EU.  161  f  i»dlarir  v.  #Vy»  7  Ad.  &  Btt. 

list.    It  it  a  dispided  point  whedier  698. 
Richard's  reign  comBKnaed  at  hia  own 


256  2  &  3  WILL.  IV.  c.  71. 

thereto  without  interraption  for  the  fiill  period  of  thirty  years,  he  de-> 

feated  or  destroyed  by  shewing  only  that  such  right,  profit,  or  benefit 

was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty 

years,  but  nevertheless  such  claim  may  be  defeated  in  any  other  way 

aftersiztyyean'  by  which  the  same  is  now  liable  to  be  defeated;   and  when  such  right, 

eiyoyment  Uje     p|^fi^^  ^^  benefit  shall  have  been  so  taken  and  enjoyed  as  aforesaid  for 

soiate,  anless      the  full  period  of  sixty  years,  the  right  thereto  shall  be  deemed  abso- 

had  by  consent  |^^  ^^  indefeasible,  unless  it  shall  appear  that  the  same  was  taken 
or  agreement  .  '  ^'^  ,  ■  . 

and  enjoyed  by  some  consent  or  agreement  expressly  made  or  given 

for  that  purpose  by  deed  or  writing. 

In  claims  of  2.  And  be  it  further  enacted.  That  no  claim  which  may  be  law^y 

right  of  way  or  nwide  at  the  common  law,  by  custom,  prescription,  or  grant,  to  any 
the  periods  to  way  (a)  or  other  easement  (b\  or  to  any  water-course  (c),  or  the  use  of 
^dTrtS^  y®*"  any  water,  to  be  enjoyed  or  derived  upon,  over,  or  firom  any  land  or 

water  of  our  said  lord  the  king,  his  heirs  or  successors,  or  being  parcel 
of  the  duchy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  being  the 
property  of  any  ecclesiastical  or  lay  person,  or  body  corporate,  when 
such  way  or  other  matter  as  herein  last  before  mentioned  shall  have 
been  actually  enjoyed  by  any  person  claiming  right  (tf)  thereto  without 
interruption  for  the  full  period  of  twenty  years  (e),  shall  be  defeated 
or  destroyed  by  shewing  only  that  such  way  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  but  never* 
theless  such  claim  may  be  defeated  in  any  other  way  by  which  the 
same  is  now  liable  to  be  defeated;  and  wliere  such  way  or  other  matter 
as  herein  last  before  mentioned  shall  have  been  so  enjoyed  as  aforesaid 
for  the  full  period  of  forty  years  (/),  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  en- 
joyed by  some  consent  or  agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing  (^). 

Claim  to  the  3.  And  be  it  further  enacted.  That  when  the  access  and  use  of 

""^dV'^if**  *^  light  to  and  for  any  dwelling-house,  workshop,  or  other  building,  shall 
vears  indefeasi-  have  been  actually  enjoyed  therewith  for  the  full  period  of  twenty 
^ewn"to*ha?e  ^^'^  without  interruption,  the  right  thereto  shall  be  deemed  absolute 
been  bj  con*      and  indefeasible,  any  local  usage  or  custom  to  the  contrary  notwith* 

standings  unless  it  shall  appear  that  the  same  was  enjoyed  by  some 

(a)  LawMom  v.  Ltmghif,  4  Ad.  &  EU.  369. 

890.  (e)  (Mey  t.  Chardkntr,  4  Mee.  &  Wl 

(h)  FUghi  Y.  ThomM,  7  D.  P.  C.  741.  496. 

(e)  Wright  v.  WilUam,  3  Cro.  &  (/)  Lammni.Lamghy,  4  Ad.  &  ED. 

Mm.  77;  Arkwrighi  v.  QtU,  5  Mee.  &  890. 

W.  203.  (^)  Cfay  V.  T^UeAcf^,  2  M.  &  Rob. 

{(t)  l^kle  T.  Sraumf  4  Ad.  &  Ell.  241;  9  C.  &  P.  47* 


sent 


PRESCRIPTION.  267 

oonsent  or  agreement  expressly  mitde  or  given  for  that  {>iirpose  by  deed 
or  writing. 

4.  And  be  it  further  enacted^  That  each  of  the  respective  periods  Before-men- 

of  years  hereinbefore  mentioned  shall  be  deemed  and  taken  to  be  the  ^  b^'dS^med' 

period  next  before  some  suit  or  action  wherein  the  daim  or  matter  those  next  be- 

to  which  soeh  period  may  relate  shall  have  been  or  shall  be  brought  ciIum  to  ^*h*  h 

into  question,  and  that  no  act  or  other  matter  shall  be  deemed  to  be  such  periods  re- 

an  interruption,  within  the  meaning  of  this  statute,  unless  the  same  ^*^^' 
riiall  have  been  or  shall  be  submitted  to  or  acquieseed  in  for  one  year 
after  the  party  interrupted  shall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made. 


5.  And  be  it  further  enacted.  That  in  all  actions  upon  the  case  in  actions  on 
and  other  pleadings,   wherein  the  party  claiming  may  now  by  law  the  case,  the 
allege  his  right  generally,  without  averring  the  existence  of  such  allege  his^rlgiit 
right  from  time  immemorial,   such  general  allegation  shall  still  be  generally,  as  at 
deemed  sufficient,  and  if  the  same  shall  be  deniedi  all  and  every 

the  matters  in  this  act  mentioned  and  provided,  which  shall  be  ap- 
plicable to  the  case,  shall  be  admissible  in  evidence  to  sustain  or  re- 
but sudi  allegation;  and  that  in  all  pleadings  to  actions  of  treqMiss,  In  pleas  to  tres- 
and  in  all  other  pleadmgs  wherein  before  the  passing  of  this  act  it  ^fe'^dtn  V^^'^^ 
would  have  been  necessary  to  allege  the  right  to  have  existed  from  where  party 
time  immemorial,  it  shaH  be  sufficient  to  allege  (a)  the  enjoyment  hisdlSm  from 
thereof  as  of  right  (b)  by  the  occupiers  of  the  tenement  hi  respect  time  immemo- 
whereof  the  same  is  daimed  for  and  during  such  of  the  periods  (c)  men-  mendonedTln 
tioned  in  this  act  as  may  be  applicable  to  the  case,  md  without  daim-  this  act  may  be 
ing  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  cxceptiwiiror 
done;  and  if  the  other  party  shall  intend  to  rely  on  any  proviso,  ex-  other  matters 
ceptiott,  incapacity,   disability,  contract,  agreement,  or  other  matter  jLcJany* 
hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact  or  of  kw  not 
inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be  spe- 
cially alleged  and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evidence  on  any  general  traverse 
or  denial  of  such  allegation. 

6.  And  be  it  further  enacted.  That,  in  the  several  cases  mentioned  Restricting  the 
in  and  provided  for  by  this  act,  no  presumption  shall  be  allowed  or  ^^'S^JI^edTn^** 
made  in  favour  or  support  of  any  claim,  upon  proof  of  the  exerdse  support  of 

or  enjoyment  of  the  rig^t  or  matter  daimed  for  any  less  period  of  f^l^^^^^l"^ 

(a)  Wrigki  ▼.  WttRamt^  3  Cro.  &     369 
Mee.  77;  1  Tyr.  &  Gr.  37&.  {c)  Welcwm  v.  Upim^t  7  Dtml.  P.  C. 

-  (*}  TkkU  ▼.  Brtmm,  4  Ad,  &  EU.      479. 
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time  ot  number  of  years  than  for  such  period  or  number  mentioned 
in  this  act  as  may  be  applicable  to  the  case  and  to  the  nature  of  the 
claim. 


Proviso  for  in- 
fants, &c. 


7.  ProTided  also.  That  the  time  during  which  any  person  otherwise 
capable  of  resisting  any  claim  to  any  of  the  matters  before  mentioned 
shall  have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme 
covert,  or  tenant  for  life,  or  during  which  any  action  or  suit  shall  have 
been  petiding,  and  which  shall  have  been  diligently  prosecuted,  until 
abated  by  the  death  of  any  party  or  parties  thereto,  shall  be  excluded 
in  the  computation  of  the  periods  hereinbefore  mentioned,  except  only 
in  cases  where  the  right  or  claim  is  hereby  declared  to  be  absolute  and 
indefeasible. 


What  time  to  8.  Provided  always,  and  be  it  further  enacted.  That,  when  any  land 
be  eicluded  in  Qf  water  upon,  over,  or  from  which  any  such  way  or  other  convenient 
term  of  forty  watercourse,  or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  de- 
years  appointed  rived,  hath  been  or  shall  be  held  under  or  by  virtue  of  any  term  of 

life,  or  any  term  of  years  exceeding  three  years  from  the  granting 
thereof,  the  time  of  the  enjoyment  of  any  such  way  or  other  matter  as 
herein  last  before  mentioned,  during  the  continuance  of  such  term, 
shall  be  excluded  in  the  computation  of  the  said  period  of  forty  years, 
in  case  the  claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term,  be  resisted  by  any  person  entitled  to  any 
reversion  expectant  on  the  determination  thereof. 

Not  to  extend         9.  And  be  it  further  enacted,  That  this  act  shall  not  extend  to  Soot- 


Commence- 
ment of  act. 


10.  And  be  it  further  enacted.  That  this  act  shall  commence  and 
take  effect  on  the  first  day  of  Michaelmas  term  now  next  ensuing. 


Act  may  be  11.  And  be  it  further  enacted.  That  this  act  may  be  amended, 

amended.  altered,  or  repealed  during  this  present  session  of  Parliament. 


4  &  5  WILL.  IV.  CAP.  39.— [Royal  Jwent,  July  30,  1834.] 

An  Act  to  give  Coats  in  Actions  of  Qtaare  Impedit. 

Whereas  the  delay  and  expense  of  recovering  advowsons,  and  the 
rights  of  patronage  and  presentation  to  ecclesiastical  benefices,  by 
actions  of  quare  impedit,  are  much  increased  by  reason  of  the  defend- 
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«Bts  in  such  actions  not  being  liable  for  the  pajment  of  costs,  and  the 

troft  patrons  are  thereby  frequentlj  deterred  from  the  prosecution  of 

their  jnst  li^^ts;  and  it  is  also  expedient  to  afford  further  protection 

to  incumbents  of  adfowsons  from  vexatious  and  unfounded  proceedings 

to  disturb  them  in  the  enjoyment  thereof:  Be  it  therefore  enacted  by 

the  King's  most  excellent  Majesty,  by  and  with  the  advioe  and  consent 

of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Par* 

liament  assembled,  and  by  the  authority  of  the  same.  That  in  all  writs  Cosu  mny  be 

and  actions  of  quare  impedit  issued  or  brought  from  and  after  the  ^^^i^hi 

passing  of  this  act  in  England,  Wales,  or  Ireland,  where  a  verdict  shall  qaan  impedit 

pass  or  be  given  for  the  plaintiff  or  plaintiffs  in  any  such  writ  or  action, 

the  plaintiff  or  plaintiffs  in  every  such  writ  or  action,  in  addition  to 

the  damages  to  which  he  or  they  is  or  are  by  law  now  entitled,  shall 

also  have  judgment  to  recover  his  or  their  full  costs  and  charges  against 

the  defendant  or  defendants  therein,  to  be  assessed,  taxed,  and  levied 

in  such  manner  and  form  as  costs  in  personal  actions  are  now  by  law 

assessed,  taxed,  and  levied;  and  where  in  any  such  writ  or  action  the  If  plaintiff  ia 

plaintiff  or  plaintiffs  therein  shall  discontinue,  or  be  nonsuited,  or  a  de^ndanu^^ 

verdict  shall  be  had  against  him  or  them,  that  then  the  defendant  or  hare  Jadgmeot 

defendants  in  eveiy  such  writ  or  action  shall  have  judgment  to  recover 

his  or  their  full  costs  and  charges  against  the  plaintiff  or  plaintiffs 

therein,  to  be  assessed,  taxed,  and  levied  in  manner  aforesaid:  Pro*  Ezoaption. 

vided  always,  that  no  judgment  for  costs  shall  be  had  against  any 

archbishop,  bishop,  or  other  ecclesiastical  patron  or  incumbent,  if  the 

judge  who  shall  try  the  cause,  or  if  there  shall  be  no  trial  by  a  jury, 

the  court  in  which  judgment  shall  be  given,  shall  certify  that  such 

archbishop,  bishop,  or  other  ecclesiastical  patron  or  incumbent,  .had 

probable  cause  for  defending  such  action;  but  in  no  case  when  the  de« 

fence  to  any  such  action  shall  be  grounded  upon  a  presentation  or 

presentations,  collation  or  collations  preriously  made  to  any  benefice^ 

shall  such  presentation  or  presentations,   collation  or  collations,  be 

deemed  or  considered  probable  cause  for  defending  such  action. 


2  &  3  WILL.  IV.  CAP.  100. --[Boy  alAsaeni,  August  9,  1832.] 

Am  Act  far  skortemnp  the  Time  rehired  in  CUdme  of  Modue  Deei^ 
mumdif  or  Exemption  from  or  Bieeharge  of  Tithes^ 

Whkrxas  the  expense  and  inconvenience  of  suits  instituted  for  the 
Yceovery  of  tithes  may  and  ought  to  be  prevented,  by  shortening  the 

8  2 
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time  required  for  the  valid  establishment  of  claims  of  a  modus  deei- 
Whatprescrip-  mandi»  or  exemption  firom  or  discharge  of  tithes;   be  it  therefore 

of  m(!d^i^'del?-'  ^i^'^^'^  ^y  ^^^  King's  most  excellent  Mi^esty*  by  and  with  the  advice 
mandi  to  be  and  consent  of  the  Lords  spiritual  and  temporal^  and  Commons,  in 
▼alid  m  law.       ^j^^  present  Parliament  assembled,  and  by  the  authority  of  the  same, 

That  all  prescriptions  and  claims  of  or  for  any  modus  decimandi,  or 
of  or  to  any  exemption  from  or  discharge  of  tithes,  by  composition  real 
or  otherwise,  shall,  in  cases  where  the  render  of  tithes  in  kind  shall  be 
hereafter  demanded  by  our  said  Lord  the  King,  his  heirs  or  successors, 
or  by  any  duke  of  Cornwall,  or  by  any  lay  person,  not  b^g  a  corpo- 
ration sole»  or  by  any  body  corporate  of  many,  whether  temporal  or 
spiritual,  be  sustained  and  be  deemed  good  and  valid  in  law,  upon 
evidence  shewing^  in  cases  of  claim  of  a  modus  dedmandi,  the  payment 
or  render  of  such  modus;  and,  in  cases  of  daim  to  exemption  or  di»- 
diarge,  shewing  the  enjoyment  of  the  land  without  payment  or  render 
of  tithes,  money,  or  other  matter  in  heu  thereof,  for  the  full  period  of 
thirty  years  next  before  the  time  of  such  demand,  unless,  in  the  case 
of  daim  of  a  modus  decimandi,  the  actual  payment  or  render  of  tithes 
in  kind,  or  of  money  or  other  thing  differing  in  amount,  quality,  or 
quantity  fram  the  modus  claimed,  or,  in  case  of  ciaim  to  exemptioo 
or  dischaige,  the  render  or  paymmt  of  tithes,  or  of  money  or  other 
matter  in  lieu  thneof,  shall  be  shewn  to  have  taken  place  at  some 
time  prior  to  such  thirty  years,  or  it  shall  be  proved  that  such  pay« 
ment  or  render  of  modus  was  made  or  enjoyment  had  by  some  consent 
or  agreement  expressly  made  or  given  for  thai  purpose  by  deed  or 
writing;  and  if  sudi  proof  in  support  of  the  daim  shall  be  extended  to 
the  foil  period  of  sixty  years  next  before  the  time  of  such  demand, 
in  such  cases  the  daim  shall  be  deemed  absohite  and  indefoasiUe,  un- 
less it  shall  be  proved  that  sndi  payment  or  rendor  of  modus  was 
made  or  enjoyment  had  by  some  consent  or  agreement  eiq>resdy  made 
or  given  for  that  purpose  by  deed  or  writing;  and  where  the  render 
of  tithes  in  kind  shall  be  demanded  by  any  archbishop^  bishop,  dean» 
prebendary,  parson,  vicar,  master  of  hospital  or  other  corporation  sole, 
whether  spiritual  or  temporal,  then  every  such  prescription  or  daim 
shall  be  valid  and  indefeasible,  upon  evidence  shewing  such  payment 
or  render  of  modus  made  or  enjoyment  had«  as  is  hereinbefore  men* 
tioned,  applicable  to  the  nature  of  the  claim,  for  and  during  the  whole 
time  that  two  persons  in  succession  shall  have  hdd  the  office  or  bene- 
fice in  respect  whereof  such  render  of  tithes  in  kind  shall  be  daimed, 
and  for  not  less  than  three  years  after  the  appointment  and  institntioiL 
Profiao.  or  induction  of  a  third  person  thereto:  provided  always,  that,  if  the 

whole  time  of  the  holding  of  such  two  persons  shall  be  less  than  sixty 
years,  then  it  shall  be  necessary  to  shew  such  payment  or  render  of 
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moduB  made  or  enjoyment  had  (as  the  case  may  be),  not  only  during 
ihe  whole  of  such  time,  but  also  during  such  further  number  of  years, 
either  befdlre  or  after  such  time,  or  partly  before  and  partly  after,  as 
shall  with  such  time  be  sufficient  to  make  up  the  full  period  of  sixty 
years,  and  also  for  and  during  the  further  period  of  three  years 
after  the  appointment  and  institution  or  induction  of  a  third  person 
to  the  same  office  or  benefice,  unkss*it  shall  be  proved  that  such 
payment  or  render  of  modus  was  made  or  enjoyment  had  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing. 

2*  And  be  it  further  enacted.  That  every  composition  for  tithes  what  oocnposi- 

which  hath  been  made  or  confirmed  by  the  decree  of  any  court  of  ^^"f  ^'  ^'^^ 

*^  "^  sball  be  con- 

equity  in  England  in  a  suit  to  which  the  ordinary,  patron,  and  incum-  dered  vftUd. 

b^t  were  parties,  and  whidi  hath  not  since  been  set  aside,  aban- 
doned, or  departed  from,  shall  be  and  the  same  is  hereby  confirmed 
and  made  valid  in  law;  and  that  no  modus,  exemption,  or  discharge^ 
shall  be  deemed  to  be  within  the  provisions  of  this  act,  unless  such 
modus,  exemption,  or  discharge,  shall  be  proved  to  have  exbted  and 
been  acted  upon  at  the  time  of  or  within  one  year  next  before  the 
passing  of  this  act* 


3.  Provided  always.  That  this  act  shall  not  be  prejudicial  or  avail*  The  act  not 
able  to  or  for  any  plaintiff  or  defendant  in  any  suit  or  action  relative  ^"^^^^^^  ^""J^^y 

^  ^  •'  Buit  now  com- 

to  Any  of  the  matters  before  mentioned,  now  commenced,  or  which  menced,  && 
may  be  hereafter  commenced,  during  the  present  sessioii  of  Pariiament^ 
or  within  one  year  from  the  end  thereof. 

4.  Provided  also,  and  b^  it  fnrthet  enacted.  Thai  this  ad  shall  noi  To  what  casea 
extend  or  be  applicable  to  any  case  where  the  tithes  of  any  httds»  te-  ^^l^\j^^ 
nements,  or  hereditaments^  shall  hsve  been  demised  by  deed  for  any 

term  of  life  or  number  of  years,  or  where  any  composition  fi>r  tithes 
shall  have  been  made  by  deed  or  writing,  by  the  person  or  body  cor- 
porate entitled  to  such  tithes,  with  the  owner  or  occupier  of  the  land, 
fisr  any  such  term  or  number  of  years,  and  such  demise  or  composi-^ 
taon  shall  be  subsisting  at  the  time  of  the  passing  of  this  act,  and 
where  any  action  or  suit  shall  be  instituted  for  the  recovery  or  ei^- 
forcing  the  payment  of  tithes  in  kind  within  three  years  next  after 
the  expiration,  8nrrender>  or  other  determination  of  such  demise  or 
composition. 

5.  Prorided  also,  and  be  it  further  enacted.  That,  where  any  lands  Time  during 
or  tenements  shall  have  been  or  shall  be  held  or  oeciqned  by  any  ]^haU^>^h^ 
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penont  entitled  rector^  Ticar»  or  other  person  entitled  to  the  tithes  thereof,  or  by  anjr 
^emfto  be  l^^^oe  of  any  snch  rector,  vicar,  or  other  person,  or  by  any  person^ 
exdaded  in  the  componnding  for  tithes  with  any  soch  rector,  vicar,  or  otlTer  person^ 
vaSkTAbact*    ®'  ^J  ^^7  tenant  of  any  snch  rector,  vicar,  or  other  person,   or  of 

any  such  lessee  or  compoonder,  whereby  the  right  to  the  tithes  of 
sndi  Unds  or  tenements  may  have  been  or  may  be  daring  any  time  in 
the  occupier  thereof,  or  in  the  person  entitled  to  the  rent  thereof  the 
whole  of  every  such  time  and  times  shall  be  ezduded  in  the  compatai> 
tion  of  the  several  periods  of  time  hereinbefore  mentioned. 

u  alio  tbe  time  6.  Provided  also.  That  the  time  during  which  any  person  otherwise 
daring  which     capable  of  resisting  any  claim  to  any  of  the  matters  before  mentioned 

any  person  ca-        *  °      •^  •' 

pable  of  resist-  shall  have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme 

inganj daim  Qoy^rt,  or  lay  tenant  for  life,  or  during  which  any  action  or  suit  shall 
fant,  fte.  have  been  pending^  and  which  shall  have  been  diligently  prosecuted, 

until  abated  by  the  death  of  any  party  or  parties  thereto,  shall  be  ez- 
duded in  the  computation  of  the  periods  hereinbefore  mentioned,  ez« 
cept  only  in  cases  where  the  right  or  daim  is  hereby  declared  to  be 
absolute  and  indefeasible. 

What  it  shall  7.  And  be  it  further  enacted.  That,  in  all  actions  and  suite  to  be 

be  sufficient  to    commenced  after  this  act  shall  take  effect,  it  shall  be  suffident  to  al- 

allege  in  actions 

eommenced  1^  that  the  modos  or  exemption  or  disdiarge  daimed  was  actually 
under  this  act    exercised  and  enjoyed  for  such  of  the  periods  mentioned  in  this  act  as 

may  be  applicable  to  the  case;  and  if  the  other  party  shall  intend  to 
rely  on  any  proviso,  exception,  incapadty,  disability,  contract,  agree* 
ment,  deed,  or  writing  herein  mentioned,  or  any  other  matter  of  fact 
or  of  law  not  inconsistent  with  the  simple  fact  of  the  exercise  and  en- 
joyment of  the  matter  daimed,  the  same  shall  be  specially  a]lq;ed  and 
set  forth  in  answer  to  the  allegation  of  the  par^  daiming^  and  shall 
not  be  received  in  evidence  on  any  general  traverse  or  denial  of  the 
matter  daimed. 

No  presump-  8.  And  be  it  further  enacted.  That,  in  the  several  cases  mentioned 

rap  ^^Ifln^''  ^^  ^^  provided  for  by  this  act,  no  presumption  shall  be  allowed  or 
elaim  for  anv  made  in  favour  or  support  of  any  daim  upon  proof  of  the  exercise 
mrati^n^  ^"  ®'  enjoyment  of  the  right  or  matter  clauned  for  any  less  period  of 
this  act  time  or  number  of  years  than  for  such  period  or  number  mentioned 

in  this  act  as  may  be  applicable  to  the  case  and  to  the  nature  of  the 

daim. 

Act  to  extend         9*  Provided  also,  and  be  it  further  enacted.  That  this  act  shall  not 

to  England        extend  to  Scotland  or  Ireland, 
•nly. 
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jnolms  for  aniir  Btecj^atge  from  tJTftj^es. 

4  &  5  WILL.  lY.  CAP.  S3.—[RMfal  Juent,  Ibth  Auffust,  1834.] 

An  Act  to  amend  an  Act  pa99ed  in  the  Third  fear  of  hia  present  Ma* 
jeety,  intituled  An  Act  for  shortening  the  Time  required  in  Claime  qf 
Modus  Deeimandi,  or  Exemption  from  or  Discharge  of  Tithes, 

Whereas,  by  an  act  passed  in  the  third  year  of  the  reign  of  his 
present  Majesty,  intituled  *'  An  Act  for  shortening  the  Time,  required  2  iv  s  W.  4,  «. 
in  Claims  of  Modus  Decimandi,  or  Exemption  from  or  Discharge  of  ^^^* 
Tithes,"  certain  provisions  were  made  limiting  the  period  within  which, 
in  cases  of  claims  of  a  modus  dedmandi  the  payment  or  render  of  such 
modus,  and  in  cases  of  claim  of  or  to  any  exemption  from  or  discharge 
of  tithes  by  composition  real  or  otherwise,  the  enjoyment  of  the  land 
without  payment  or  render  of  tithes  or  money,  or  other  matter  in  lieu 
thereof,  should  be  shewn  to  have  taken  place:  And  whereas  it  was  by 
the  said  act  fnrther  enacted,  that  nothing  therein  contained  should  be 
prejudicial  or  available  to  or  for  any  plaintiff  or  defendant  in  any  suit 
or  action  relative  to  any  of  the  matters  therein  mentioned,  then  com- 
menced,  or  which  might  be  thereafter  commenced  during  the  then 
session  of  Parliament,  or  within  one  year  from  the  end  thereof:  And 
whereas,  since  the  passing  of  the  said  act,  a  great  number  of  suits  have 
been  instituted  for  the  recovery  of  tithes,  under  the  apprehension  on 
the  part  of  the  plaintiffs  that  they  would  be  precluded  by  the  said  act 
from  recovering  the  tithes  to  which  they  claim  to  be  entitled  unless 
they  prosecuted  their  claims  within  the  periods  limited  by  the  said  act: 
Ajid  whereas  it  is  deemed  advisable  to  enable  the  defendants  in  such 
suits  to  cause  all  further  proceedings  therein  to  be  suspended  until  the 
end  of  the  next  session  of  Parliament,  upon  the  terms  hereinafter  ex- 
pressed: Be  it  therefore  enacted  by  the  King's  most  excellent  Majesty; 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  tempo- 
ral, and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same.  That  from  and  after  the  passing  of  this  act  it  IVoceedingt 
shall  and  may  be  lawful  for  tlie  defendant  or  defendants  in  any  action  f^dant*"  pa"- 
or  suit  which  may  have  been  commenced  or  instituted  since  the  passing  ing  costs  into 
of  the  said  recited  act  for  the  recovery  of  tithes,  or  for  invalidating*  ^®"** 
claims  of  a  modus  decimandi,  or  an  exemption  from  or  discharge  of 
tithes,  for  lands  in  respect  whereof  no  tithes,  nor  any  composition  in 
lieu  thereof,  shall  have  been  actually  rendered  or  paid  within  the  space 
of  nxty  years  previous  to  the  passing  of  this  act,  with  the  consent  of 
the  plaintiff  or  plaintiffs  in  such  action  or  suit,  to  pay  the  amount  of 
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the  costs  and  expenses  (to  be  taxed  as  between  party  and  party)  which 
may  have  been  incarred  by  or  on  the  part  of  the  plaintiff  or  plaintiffs 
in  such  action  or  suit  into  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  accountant-general  of  the  CJourt  of  Chancery  or  of 
the  Ck>urt  of  Exchequer,  or  of  the  proper  officer  of  the  court  in  whiok 
such  action  or  suit  shall  have  been  brought,  to  the  credit  or  on  account 
of  such  action  or  suit;  and  in  every  case  where  such  costs  and  expenses 
shall  be  so  paid  into  court,  all  further  proceedings  in  sudi  action  or 
suit  (except  as  hereinafter  provided)  shall  be  stayed  and  suspended 
until  the  end  of  the  next  session  of  Parliament. 


Plaintiff  may 
give  notice  to 
defendant  of  his 
intention  to  pro- 
ceed; in  which 
caae  the  defend- 
ant may  have 
his  costa  out  of 
court. 


2.  And  be  it  further  enacted.  That  from  and  after  the  end  of  the 
next  session  of  Parliament  it  shall  and  may  be  lawful  for  the  plaintiff, 
or  plaintiffs  in  any  action  or  suit,  in  which  the  defendant  or  defendants 
shcJl  have  caused  the  proceedings  to  be  stayed  or  suspended  under  the 
provision  hereinbefore  contained,  to  give  notice  to  the  defendant  or 
defendants  of  hb,  her,  or  their  intention  to  proceed  in  such  action  or 
suit,  and  to  proceed  therewith  accordingly;  and  then  and  in  every 
such  case  the  defendant  or  defendants  shall,  immediately  mfter  such 
notice  shall  have  been  so  given,  be  entitled  to  receive  out  of  court 
the  sum  or  sums  which  such  defendant  or  defendants  shall  have 
previously  paid  into  court  on  account  of  the  costs  of  the  plaintiff  or 
plaintiffs. 


If  plaintiff  ac-         3,  Provided  always,  and  be  it  further  enacted.  That  it  shall  and 
cepta  the  coata,    j^^^y  ^  Uwftd  for  Uie  plaintiff  or  plaintiffs  in  any  action  or  suit  in 

all  proceedinga  •'  r  r  v 

to  be  abandon-    which  the  defendant  or  defendants  shall  have  paid  into  court  the  costa 
^'  of  such  plaintiff  or  plaintifib  under  the  provision  hereinbefore  con* 

tained,  to  take  the  sum  or  sums  which  may  have  been  so  paid  for  such 
costs  out  of  court,  for  his,  her,  or  their  own  use,  and  then  and  in  every 
such  case  all  further  proceedings  in  auch  action  or  suit  shall  be  for  ever 
abandoned  and  relinquished. 


Succeaaora, 
heirs,  &c.  may 
act  in  caae  of 
death. 


4.  And  be  it  further  enacted.  That  it  shall  and  may  be  kwftd  for 
the  successors,  heirs,  executors,  administrators,  or  assigns  of  any  plain- 
tiff or  plaintiff},  whose  action  or  suit  may  be  so  stayed  or  suspended  as 
aforesaid,  to  revive  and  proceed  with  such  action  or  suit  after  the  end 
of  the  next  session  of  Parliament,  or  to  take  such  costs  as  aforesaid  out 
of  court,  and  cause  all  further  proceedings  to  be  abandoned  and  relin- 
<}uished,  in  the  same  manner  and  in  every  respect  as  the  original  plain- 
tiff or  plaintiffs  might  or  could  have  done. 


Judges  may, 
upon  sufficient 


5.  Provided  always,  and  be  it  enacted,  That  notwithstanding  the 
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proTiflioQ'  hereinbefore  contain^,  it  shall  and  may  be'lawfol  fort^j  cause  shewn, 
party  to  any  action  or  suit  so  suspended*   upon  adducing  sufficient  to'S^piS^cd 
proof  to  the  satisfaction  of  a  judge  of  the  court  in  which  such  action  or  with. 
suit  shall  have  been  eonimenced,  th^  there  is  danger  of  some  material 
evidence  in  support  of  the  right  or  daim  of  such  party  being  lost  in 
consequence  of  such  suspension,  to  proceed  in  such  action  or  suit  to 
the  extent  of  proving  such  fact  or  facts,  the  evidence  respecting  which 
shall  be  so  shewn  as  aforesaid  to  be  in  danger  of  being  lost  through 
such  suspense. 

6.  Provided  always*  and  be  it  enacted.  That  nothing  in  this  act  As  to  prefious 
contained  shall  preyent  the  prosecution  of  any  suit  in  law  or  equity  for  <^1^™*- 
the  recovery  of  any  tithes  claimed  or  demanded  previous  to  the  pass* 
ing  of  the  said  recited  act,  or  for  the  recovery  of  the  Talue  thereof. 


Himftatloii  of  ^ctions^  anb  Jl^ufts- 

3  &  4  WILL.  IV.  CAP.  27.—lRayal  Auent,  July  24,  1833.] 

An  Act  for  ike  Limiati(m  qf  AcHom  OMd  Suits  relatiiig  i9  Beal  Pro- 
perty^  and  far  Mmpl^fying  the  Remedies  for  trying  the  Rights 
thereto  (a). 

BffaitionK. 

Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Ix>rds  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  the  words  and  expressions  hereinafter  mentioned,  which  Meaniog  of  the 
in  their  ordinary  signification  have  a  more  confined  or  a  different  ^^'^'  ^^  ^* 
meaning,  shall  in  this  act,  except  where  the  nature  of  the  provision  or 
the  context  of  the  act  shall  exclude  such  construction,  be  interpreted 
as  follows:  (that  is  to  say),  the  word  "land**  shall  extend  to  manors,  **  Land." 
messuages,  and  all  other  corporeal  hereditaments  whatsoever,  and     .  . 
also  to  tithes  (other  than  tithes  belonging  to  a  spiritual  or  deemosy** 
nary  corporation  sole),  and  also  to  any  share,  estate^  or  interest  in 
them  or  any  of  them,  whether  the  same  shall  be  a  freehold  or  chattel 
interest,  and  whethw  freehold  or  copyhold,  or  held  according  to  any 
other  tenure;  and  the  word  "rent**  shall  extend  to  all  heriots,  and  to  **  Rent." 
all  services  and  suits  for  which  a  distress  may  be  made,  and  to  all  an- 

(a)  The  marginal  abstracts,  whkh  were  in  many  instances  inaccurate,  hate  been 
corrected. 
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miities  and  periodical  sums  of  money  charged  upon  or  payable  out  of 

any  land  (except  modnses  or  compositions  belonging  to  a  spiritnal  or 

Penon  through  eleemosynary  corporation  sole);    and  the  person  throngh  whom  ano-« 

cuSm."*  ^^^^  person  is  said  to  claim  shall  mean  any  person  by,  throngh,  or 

nnder,  or  by  the  act  of  whom,  the  person  so  claiming  became  entitled 
to  the  estate  or  interest  claimed,  as  heir,  issue  in  tail,  tenant  by  the 
curtesy  of  England,  tenant  in  dower,  successor,  special  or  general  oc- 
cupant, executor,  administrator,  legatee,  husband,  assignee,  appointee, 
devisee,  or  otherwise,  and  also  any  person  who  was  entitled  to  an  es- 
tate or  interest  to  which  the  person  so  claiming,  or  some  person 
through  whom  he  claims,  became  entitled  as  lord  by  escheat;  and 
**  Penon.**  the  word  **permm**  shall  extend  to  a  body  politic,  corporate,  or  colle- 

giate, and  to  a  class  of  creditors  (a),  or  other  persons,  as  well  as  an  in- 
Nmnberuid  diridual:  and  every  word  importing  the  singular  number  only  shaU 
^   ^*  extend  and  be  iqpplied  to  several  persons  or  things  as  well  as  one  person 

or  thing:  and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male. 

QTInif  of  limitation  fixel^  for  ZaiiD  ant  Kent. 

TWENTY  YEARS. 

No  land  or  rent  2.  And  be  it  further  enacted.  That,  after  the  thirty-first  day  of 
but^'thin^*  December,  one  thousand  eight  hundred  and  thirty-three,  no  person 
twenty  yean       shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  any 

ofMtion  iM>       '^'^^  ^'  '^^^  ^^^  within  twenty  years  next  after  the  time  at  whidi  tbe 

craed  to  the       right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall 

•ome  MrMn       ^^^  ^*  accrued  to  some  person  through  whom  he  claims,  or,  if 

whose  etute  he  such  right  shall  not  have  accrued  to  any  person  throu^  whom  he 

"'''  claims,  then  within  twenty  years  next  after  the  time  at  which  the 

right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall 

have  first  accrued  to  the  person  making  or  bringing  the  same  (6). 

SSj^en  ifligbt  %%M  ht  Dtcmet  to  j^abt  %x%i  acctttet. 

When  die  nght  ^*  And  be  it  further  enacted.  That,  in  the  construction  of  this  act, 
thall  be  deemed  ^^^  n^i  to  make  an  entry  or  distress,  or  bring  an  action  to  recover 
craed;  ^^J  ^<1  ^^  f^^^*  ^^^  ^^  deemed  to  have  first  accrued  at  such  time 

in  the  caee  of     ^  hereinaft;er  is  mentioned;  (that  is  to  say),  when  the  person  daim- 

an  estate  once  ing  guch  land  or  rent,  or  some  person  through  whom  he  claims,  shaD, 
in  possessioD; 

(a)  iMrd  St.  John  ▼.  BouffJUon,  9      Dowl.  P.  C.  19:  JDoe  d.  Lhu^  ▼.  Bd- 
Sin.  219.  iMrrdEf,  5  Ad.  &  EH.  95:  Nepetm  t.  JDoe 

(b)  Rhp  ▼.  JWsfier  ^f  AfuriiUg,  5      d.  Knight,  2  Mee.  &  W.  894. 
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in  respect  of  the  estate  or  interest  claimed,  haye  been  in  posseeeioii 

or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent, 

and  shall,  while  entitled  thereto,  have  been  dispossessed,  or  have  dis-  m  dispoues- 

continned  (a)  such  possession  or  receipt,  then  such  right  shall  be  "^"' 

deemed  to  have  first  accrued  at  the  time  of  such  dispossession  or  dis« 

continuance  of  possession,  or  at  the  last  time  at  which  any  such  pro* 

fits  orient  were  or  was  so  received;  and  when  the  penion  claiming  ineateofabate- 

such  land  or  rent  shall  daim  the  estate  or  interest  of  some  deceased  ™®°!» ^"  ^^ 

deatii  { 

person  who  shall  have  continued  in  such  possession  or  receipt  in  re- 
spect of  the  same  estate  or  interest  until  the  time  of  his  death,  and 
shall  hare  been  the  last  person  entitled  to  such  estate  or  interest  who 
shall  have  been  in  such  possession  or  receipt,  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the  time  of  such  death;  and  when  incase  of  alien* 
the  person  claiming  such  land  or  rent  shall  claim  in  respect  of  an  >t^on  inter 
estate  or  mterest  m  possession  granted,  appomted,  or  otherwise  as-  alienation; 
sured  by  any  instrument  (other  than  a  wiU)  to  him  or  some  person 
through  whom  he  claims,  by  a  person  being,  in  respect  of  the  same 
estate  or  interest,  in  the  possession  or  receipt  of  the  profits  of  the 
land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled  under  such 
instrument  shall  have  been  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person  through  whom  he  claims, 
became  entitled  to  such  possession  or  receipt  by  virtue  of  such  instru- 
ment;  and  when  the  estate  or  interest  claimed  shall  have  been  an  incaaeoffutnn 
estate  or  interest  in  reversion  or  remainder,  or  other  future  estate  or  ^■^^oi'fheir 

beconuiiff  im* 

interest,  and  no  person  shall  have  obtained  the  possession  or  receipt  mediates 
of  the  profits  of  such  land,  or  the  receipt  of  such  rent  in  respect  of 
mich  estate  or  interest,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest  became  an  estate 
or  interest  in  possession;  and  when  the  person  claiming  such  land  in  caie  offer- 
or rent,  or  the  person  through  whom  he  daims,  shall  have  become  ^^^"?  ^l 
entitled  by  reason  of  any  forfeiture  or  breach  of  condition,  then  such  dition,  then 
right  shall  be  deemed  to  have  first  accrued  when  such  forfeiture  was  ^^^^opoD. 
I,  or  such  condition  was  broken  (b). 


rORrSlTURE. 

4.  Provided  always.  That,  when  any  right  to  make  an  entry  or  Where  adrant- 
distress,  or  to  bring  an  action  to  recover  any  land  or  rent  by  reason  ^s^  of  forfeiture 

®  ^  ^  if  not  taken  by 

(e)  Jam§$  t.  SkOiir,  2  Soott,  750;  2      EU.  53. 
Biuf.  N  C.  505;  3  Bing.  N.  C.  544:  (b)  Ntpean  ▼.  Doe  d.  Km^M,  2  Mee. 

J)09  d.  0»riyii  t.  Bram§toH,  3  Ad.  &     &  W.  894. 
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reveraioner  or 
remainder- 
man, he  ahall 
hafe  a  new 
right  when  his 
estate  becomes 
immediate. 
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of  any  forfeiture  or  breach  of  condition,  shall  faave  first  a^med  in 
respect  of  any  estate  or  interest  in  rerersitm  or  remainder,  and  the 
land  or  rent  shall  not  haye  been  recorered  by  yirtue  of  soeh  right» 
the  right  to  make  an  entry  or  distress,  or  bring  an  action  to  reoOTcr 
such  land  or  rent,  shall  be  deemed  to  have  first  aocroed,  in  respect  of 
such  estate  or  interest,  at  the  time  when  the  same  shall  hare  become 
an  estate  or  interest  in  possession,  as  if  no  such  forfettore  or  breach 
of  condition  had  happened. 


Reversioner  to 
have  a  new 
right,  on  termi- 
nation of  parti- 
cular estate, 
though  former- 
ly in  posses- 
sion. 


REYERSIONVR. 

5.  Provided  also,  That  a  right  to  tnake  an  entry  or  distress,  or  to 
bring  an  action  to  recover  any  land  or  rent  shall  be  deemed  to  hare 
first  accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the 
time  at  which  the  same  shall  have  become  an  estate  or  mtorest  in 
possession,  by  the  determination  of  any  estate  or  estates  in  respect  of 
which  such  land  shall  have  been  held,  or  the  profits  thereof  or  such 
rent  shall  have  been  received,  notwithstanding  the  person  i>Uim;«g 
such  land,  or  some  person  through  whcmi  he  claims,  shall  at  any 
time  previously  to  the  creation  of  the  estate  or  estates  which  shall 
have  determined,  have  been  in  possession  or  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  rent. 


An  adminis- 
trator to  claim 
as  if  no  interval 
occurred  after 
death  of  de- 
ceased. 


ADMINISTRATOR. 

6.  And  be  it  further  enacted.  That,  for  the  porposes  of  this  act,  an 
administrator  claiming  the  estate  or  interest  of  the  deceased  person 
of  whose  chattels  he  shall  be  appointed  administrator,  shall  be  deemed 
to  claim  as  if  there  had  been  no  interval  of  time  between  the  death  of 
such  deceased  person  and  the  grant  of  the  letters  of  administration. 


Right  of  party 
entitled  suhject 
to  a  tenancy  at 
wUl  shall  he 
deemed  to  have 
accrued  at  the 
determinatioB 
of  the  tenancy, 
or  at  the  end  of 
one  year  from 
its  commence- 
ment 


TENANCY  AT  WILL. 

7.  And  be  it  further  enacted.  That,  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of 
any  rent,  as  tenant  at  will,  the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom  he  claims,  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  either  at  the  determinatioii  of  sodi 
tenancy,  or  at  the  expiration  of  one  year  next  after  the  commencement 
of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined:  provided  always,  that  no  mortgagor  or  cestui  que  trust 
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ahaP  be  deemed  to  be  a  tenent  at  wiU»  within  tlie  meaning  of  this 
danse,  to  his  mortgagee  or  trustee. 


TENANCY  r&Oll  TXAB  TO  YEAR. 

8.  And  be  it  farther  enacted.  That,  when  any  person  shall  be  in  Right  of  party 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  «<>^'tled,  subject 
rent,  as  tenant  from  year  to  year  or  other  period,  withont  any  lease  in  from  year  ^ 
writings  the  right  of  the  person  entitled  subject  thereto,  or  fk  the  per-  y^"*  "^^^  ^ 
son  ilurou^  whom  he  cbdms,  to  make  an  entry  or  distress,  or  to  bring  accrued  at  the 
an  action  to  reeo^er  snch  land  or  rent,  shall  be  deemed  to  have  first  ®°^  ^^^^  ^"^ 
aocmed  at  the  determination  of  the  first  of  such  years  or  other  pe-  payment  of 
riods,  or  at  the  last  time  when  any  rent  payable  in  respect  of  snch  ^°^ 
tenancy  shall  have  been  received  (which  shall  last  hi^pen). 


LEASE   IN   WRITING    RE8ERYINO   RENT. 

9.  And  be  it  further  enacted.  That  when  any  person  shall  be  in  pos-  where  rent  not 
session  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  ^«»  ^^  ^^^ 
rent,  by  Yirtae  of  a  lease  in  writmg,  by  which  a  rent  amonnting  to  jl^mmting, 
the  yesriy  smn  of  twenty  shillings  or  upwards  shaU  be  reserved,  and  *^***^f  ^'*** 
the  rent  reserved  by  snch  lease  shall  have  been  received  by  some  ceiT<^o  right 
person  wrongftJly  claiming  to  be  entitled  to  such  land  or  rent  in  re-  to  accrue  on  tha 
version  immediately  expectant  on  the  determination  of  such  lease,  of  the  lease. 
and  no  payment  ui  respect  of  the  rent  reserved  by  such  lease  shall 
afterwards  have  been  made  to  the  person  rightfully  entitled  thereto, 
the  right  of  the  person  entitled  to  sudi  land  or  rent,  subject  to  such 
lease,  or  of  the  person  throng^  whom  he  claims,  to  make  an  entry  or 
distress,  or  to  bring  an  action  after  the  determination  of  such  lease, 
shall  be  deemed  to  have  first  acerued  at  the  time  at  which  the  rent 
reserved  by  sndi  lease  was  first  so  received  by  the  person  wrongfully 
claiming  as  aforesaid;  and  no  snch  right  shall  be  deemed  to  have  first 
accrued  upon  the  determination  of  such  lease  to  the  person  rightlully 
entitled. 

£iitti{. 

'  10.  And  be  it  further  enacted.  That  no  person  shall  be  deemed  to  A  mere  entiy 

have  been  in  possession  of  any  land  within  the  meanine  of  this  act  nottohedeem- 

*^  ^  ed  possettion. 

merely  by  reason  of  having  made  an  entry  thereon. 

tfontfaiual  ®Iaim. 
11.  And  be  it  further  enacted.  That  no  continual  or  other  claim  No  right  to  he 
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preMrred  by  upoD  or  near  any  land,  shall  preserve  any  right  of  making  an  entry  6r 
eontiniuloUim.   ^^^g^  ^y  of  bringing  an  action. 

0opa(ctttnK>  kt. 

PoMesdonof  12.  And  be  it  .further  enacted.  That,  when  any  one  or  more  of 

Sa  not*toS**''  several  persons  entitled  to  any  land  or  rent  as  coparceners,  joint** 
deemed  the  tenants,  or  tenants  in  common,  shall  have  been  in  possession  or  receipt 
^tMMion  of      ^  ^^^  entirety,  or  more  than  his  or  their  undivided  share  or  shares  of 

such  land,  or  of  the  profits  thereof,  or  of  such  rent,  for  lus  or  their  own 
benefit,  or  for  the  benefit  of  any  person  or  persons  other  than  the  per<* 
son  or  persons  entitled  to  the  other  share  or  shares  of  the  same  land  or 
rent,  such  possession  or  receipt  shall  not  be  deemed  to  have  been  the 
possession  or  receipt  of  or  by  such  last-mentioned  person  or  persons^ 
or  any  of  them. 

SStottgfttl  yoKjttMiaa  of  Yoaagn  Vtotjftn,  4tc. 

WroDgfnl  poi«  13.  And  be  it  further  enacted.  That,  when  a  younger  brother  or 
■esnoD  of  other  relation  of  the  person  entitled  as  heir  to  the  possession  or  receipt 

ther  or  other  of  the  profits  of  any  land,  or  to  the  receipt  of  any  rent,  shall  enter 
be^^powei^  into  possession  or  receipt  thereof,  such  possession  or  receipt  shall  not 
■ion  of  the  heir,  be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person  entitled 

as  heir. 

UKrittm  ftctnofolel^gmeiit  of  ZMt. 

Acknowled^-  14.  Provided  always,  and  be  it  further  enacted.  That,  when  any 

^^^  ^°  ^^^^  acknowledgment  of  the  title  of  the  person  entitled  to  any  land  or  rent 
poeeestioQ  shall  have  been  given  to  him  or  his  agent,  in  writing,  signed  by  the 

given  to  the  person  in  possession  or  in  receipt  of  the  profits  of  such  land,  or,  in  re* 
then  right  of  oeipt  of  such  rent,  then  such  possession  or  receipt,  of  or  by  the  person 
^5^0*4*^^**™'  ^y  whom  such  acknowledgment  shall  have  been  given,  shall  be  deemed, 
erne  thereon.      according  to  the  meaning  of  this  act,  to  have  been  the  possession  or 

receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such  acknow" 
ledgment  shall  have  been  given  at  the  time  of  giving  the  same,  and  the 
right  of  such  last-mentioned  person,  or  any  person  claiming  through 
him,  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first  accrued  at  and  not  before 
the  time  at  which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one,  was  given. 
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Cimt  of  Simitation  tnlargcl^. 

POSSESSION    NOT  ADVERSE   AT   PASSING  OF  ACT. 

15.  ProTided  also,  and  be  it  further  enacted.  That,  when  no  such  Where  possei- 
adcnowledgment  as  aforesaid  shall  haye  been  given  before  the  passing  "^"  "  ^^  ^' 
of  this  acty  and  the  possession  or  receipt  of  the  profits  of  the  land,  or  time  of  passing 
the  receipt  of  the  rent,  shall  not  at  the  time  of  the  passing  of  this  act  ^Rht^iASl'iiot 
hare  been  adverse  (a)  to  the  right  or  title  of  the  person  claiming  to  be  be  barred  nntil 
entilied  thereto,  then  such  person,  or  the  person  claiming  through  him,  ^^^^^^^ 
may,  notwithstanding  the  period  of  twenty  years,  hereinbefore  limited,  wards. 

shall  have  expired,  make  an  entry  or  distress,  or  bring  an  action  to  re^- 
cover  SQch  land  or  interest,  at  any  time  within  five  years  next  after  the 
passing  of  this  act. 

DISABILITIES. 

16.  ProTided  always,  and  be  it  further  enacted.  That,  if  at  the  time  in  cases  of  in« 
at  which  the  right  of  any  person  to  make  an  entry  or  distress,  or  biing  ^"^y,  cover- 
an  action  to  recover  any  land  or  rent,  shall  have  first  accrued  as  afore-  being  beyond 
said,  such  person  shall  have  been  under  any  of  the  disabilities  herein-  '^  ^^^Ia^^ 
after  mentioned,  (that  is  to  say),  infancy,  coverture,  idiotcy,  lunacy,  then  ten  years    * 
unsoundness  of  mind,  or  absence  beyond  seas,  then  such  person,  or  the  ^  ^^^7^ 
person  claiming  through  him,   may,  notwithstanding  the  period  of  minadon  of  th* 
twenty  years,  hereinbefore  limited,  shall  have  expired,  make  an  entry  ^•*^*^'*^-®'jk 
or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  at  any  time 


within  ten  years  next  after  the  time  at  which  the  person  to  whom  such 
right  shall  first  have  accrued,  as  aforesaid,  shall  have  ceased  to  be 
under  any  such  disability,  or  shall  haye  died  (which  shall  have  first 
happened). 

Cxtvnne  ynioD  of  ftiiiUtation  txtt^ 

FORTY  YEARS. 

17*  Fh>vided  nevertheless,   and  be  it  further  enacted.  That  no  But  no  action, 

entry,  distress,  or  action,  shall  be  made  or  brought  by  any  person  who,  ^^  '  h\^b^    a 

at  the  time  at  which  his  right  to  make  an  entry  or  distress,  or  to  forty  years  after 

bring  an  action  to  recover  any  land  or  rent,  shall  have  first  accrued*  ^^^"1^^  ^^^ 

shall  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  accnied. 
any  person  claiming  through  him,  but  within  forty  years  (b)  next 

(a)  Doe  Y.  7%omp9<m,  1  Nev.  &  Per.  (^)  Doe  d.  Carb^  ▼.  Brunutomf  8 
215;  5  Ad.  &  EIL  532:  Doe  d.  Jonee  ▼.  Ad.  &  Ell.  63:  Doed.  B^eyr.  Hmtow, 
Wimmm,b  Ad.  Stun.  291:  Nepetmr.     Id.67.jk.^-  -^      r 

Am d.  JTi^^A/,  2  Mee.  &  W.  894>— '  "   "'"  /'  ^       \     ;    '  i''/4>  '^       ' '  -   -"/ 

/    '-  "--   '  "^'^  :.  '-<'''   /  ^  /^  ^  [ 
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after  the  time  at  which  such  right  shall  have  first  accrued,  although 
the  person  under  disability  at  sudi  time  may  have  remained  under 
one  or  more  of  such  disabilities  during  the  whole  of  such  forty  years, 
or  although  the  term  of  ten  years  from  the  time  at  i/vhich  he  shall 
have  ceased  to  be  under  any  such  disability,  or  have  died,  shall  not 
have  expired. 

CWCCE891VB   DI8ABILITIBB. 

No  further  time  18.  Provided  always,  and  be  it  further  enacted.  That,  when  any 
for  a  8a<Mse88ioii  V^^^^^  ^^^  ^  under  any  of  the  disabilities  hereinbefore  mentioned 
of  disabilities,     at  the  time  at  which  his  right  to  make  an  entry  or  distress,  or  to 

bring  an  action  to  recoyer  any  land  or  rent,  shall  have  first  accrued, 
and  shall  depart  this  life  without  having  ceased  to  be  under  any  such 
disability,  no  time  to  make  an  entry  or  distress  or  to  bring  an  action 
to  recover  such  land  or  rent  beyond  the  said  period  of  twenty  years 
next  after  the  right  of  such  person  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  such  land  or  rent,  shall  have  first  accrued, 
or  the  said  period  of  ten  yeara  next  after  the  time  at  which  such  per*^ 
son  shall  have  died,  shall  be  allowed  by  reasmi  of  any  disability  of  any 
other  p«noii. 

''beyond  the  seas.** 

SeotUmd,  Ire-  19*  And  be  it  ftirther  enacted.  That  no  part  of  the  United  Kingdom 

land,  and  the  of  Great  Britain  and  Ireland  (b),  nor  the  islands  of  Man,  Guernsey, 
islands,  not  to  Jersey,  Aldemey,  or  Sark,  nor  any  island  adjacent  to  any  of  them 
be  deemed  be-    (being  part  of  the  dominions  of  his  Majesty)^  shall  be  deemed  to  be 

beyond  seas  within  the  meaning  of  this  act. 

0onctttctnt  ifliglfttK. 

When  tbe  Tight  20.  And  be  it  further  enacted.  That,  when  the  right  of  any  person 
f*>  •  P"®"^  ®"^*®  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
concurrent  rent  to  which  he  may  have  been  entitled  for  an  estate  or  interest  in 
right  of  the  possession,  shall  hare  been  barred  by  the  determination  of  the  period 
ftiture  estatea  kereinbelbre  limited,  which  shaH  be  appficable  in  such  case,  and  snch 
1^*1^^^  ^  person  shall,  at  any  time  during  the  said  period,  have  been  entitled  to 
the  laad  Off  rent  any  other  estate,  interest,  right,  or  possibility,  in  reversion,  remainder, 
be  recovered  by  ^  otherwise,  in  or  to  the  ame  land  or  rent,  no  entry,  distress^  or 
in  respect  of  a  action,,  shal)  be  made  or  brought  by  such  person,  or  any  person  daiming 
mediate  right     through  him,  to  recover  such  land  or  rent,  in  respect  of  such  other 

estate  interest,  right,  or  possibility,  unless  in  the  meantime  such  land 

(a)  Est  parte  Hatitll,  3  Yotf.  &  C.  617. 
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or  rent  shall  hare  been  recovered  by  some  person  entitled  to  an  estate, 
interest,  or  right  which  shall  have  been  limited  or  taken  e£Pect  after 
or  in  defeasance  of  snch  estate  or  interest  in  possession. 


<Sf(tat(f(  ZM. 

WHERE  TIME    HAS   RTJN   AGAINST  TENANT   IN   TAIL. 

21.  And  be  it  further  enacted.  That,  when  the  rieht  of  a  tenant  in  Where  tenant 
tail  of  any  land  or  rent  to  make  an  entry  or  distress,  or  to  bring  an  j^^^  wh^he' 
action  to  recover  the  same,  shall  have  been  barred  by  reason  of  the  might  have 
same  not  having  been  made  or  brought  within  the  period  hereinbefore  norirecover. 
limited,  which  sha    be  applicable  in  such  case,  no  such  entry,  dis- 
tress, or  action,  shall  be  made  or  brought  by  any  person  claiming  any 

estate,  interest,  or  right,  which  such  tenant  in  tail  might  lawfully  have 
harred. 

WHERE    TIME    HAS    COMMENCED    RUNNING    AGAINST    TENANT    IN 

TAIL. 

22.  And  be  it  further  enacted.  That,  when  a  tenant  in  tail  of  any   PoBsetrion  ad- 
land  or  rent,  entitled  to  recover  the  same,  shall  have  died  before  the  ^«"®  ^°  » *«- 

nam  in  laii 

expiration  of  the  period  hereinbefore  limited,  which  shall  be  applicable  nhall  run  on 
in  such  case,  for  making  an  entry  or  distress,  or  bringing  an  action  to  ^^^"  ^^^  i.* 
recover  such  land  or  rent,  no  person  claiming  any  estate,  interest,  or  have  barred, 
right  which  such  tenant  in  tail  might  lawfully  have  barred,  shall  make 
an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent, 
but  within  the  period  during  which,  if  such  tenant  in  tail  had  so  long 
continued  to  live,  he  might  have  made  snch  entry  or  distress  or  brought 
snch  action. 

POSSESSION  UNDER  DEFECTIVE   CONVEYANCE   BY  TENANT  IN  TAIL. 

23.  And  he  it  further  enacted.  That,  when  a  tenant  in  tail  of  any  In  case  of  pos- 
land  or  rent  shall  have  made  an  assurance  thereof,  which  shall  not  !n'!!!!  ""^^'^ 

'  an  aiturance 

operate  to  bar  an  estate  or  estates  to  take  effect  after  or  in  defeasance  hy  a  tenant  in 
of  his  estate  tail,  and  any  person  shall,  by  virtue  of  such  assurance,  at  not  harThe  re- 
the  time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in  pos-  mainders,  thej 
session  or  receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  such  l^\i^^  end^of 
rent,  and  the  same  person,  or  any  other  person  whatsoever  (other  than  twenty  yean 
some  person  entitied  to  such  possession  or  receipt  in  respect  of  an  es«  Hod'^at  which 
4ate  which  shall  have  taken  effect  after  or  in  defeasance  of  the  estate  the  assurance, 
tail),  shall  continue  or  be  in  such  possession  or  receipt  for  the  period  cuted'^ would 

VOL.  II,  T 
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have  barred        of  twenty  jrears  next  After,  the  commenoeinent  of  tbe  tine  at  "vrkkli  MRh 
^^^"^  a86iirttioe>  H  it  had  thea  been  executed  by  such  tenant  in  tail^  or  tlw 

person  who  weuld  have  been  entitled  to  his  estate  tail  if  sndi  aa- 
anrance  had  not  been  executed,  would,  without  the  consent  of  any 
other  person,  have  operated  to  bar  such  estate  or  estates  as  aforesaid, 
then,  at  the  expiration  of  such  period  of  twenty  years,  such  assoranoe 
shall  be  and  be  deemed  to  have  been  effectual  as  against  anj  person 
claiming  any  estate,  interest,  or  right  to  take  effect  after  or  in  de- 
feasance of  such  estate  tadl. 

Sbult%  in  9q[uits. 

TIME    Of    LIMITATION    *IXED — ^WITH    REFERfiNCS   TO  THE   LEGAL 

LIMITATION. 

No  suit  ia  24.  And  be  it  further  enacted.  That,  after  the  said  thirty-first  day 

equity  to  be        ^f  December,  one  thousand  eight  hundred  and  thirty-three,  no  person 

the  period  when  claiming  any  land  or  rent  in  equity  shall  bring  any  suit  to  recover  the 

the  plaintiff;  if    game,  but  within  the  period  durinff  which,  by  virtue  of  the  provisions 
entitled  at  law,  '  .,,.,,  ,  if 

might  have         hereinbefore  contained,  he  might  have  made  an  entry  or  distress,  or 
•^^nf ^^  ^         brought  an  action  to  recover  the  same  respectively,  if  he  had  been  en- 
titled at  law  to  such  estate,  interest,  or  right  in  or  to  the  same  as  he 
shall  claim  therein  in  equity. 


EXPRESS  TRUST. 

In  cases  of  ex-  25.  Provided  always,  and  be  it  further  enacted.  That,  when  any  land 

P/^^s  ^r'Ti^  ^^^  ^  ^^^  ^^*^  ^  vested  in  a  trustee  upon  any  express  trust,  the  right  of 

dMmed^o  have  the  cestui  que  trust,  or  any  person  claiming  through  him,  to  bring  a 

firat  accrued  on  g^^^  against  the  trustee,  or  any  person  claiming  through  him,  to  recover 

a  purchaser  for  such  land  or  rent,  shall  be  deemed  to  have  first  accrued,  according  to 

▼alue;  aod  only  ^^  meanine  of  this  act,  at  and  not  before  the  time  at  which  such  land 

against  such  ,«,         ,  i  i^  •\/»  iii 

purchaser.  or  rent  shall  have  been  conveyed  to  a  purchaser  (a)  for  a  valuable  con- 

sideration, and  shall  then  be  deemed  to  have  accrued  only  as  against 
such  purchaser  and  any  person  daiming  through  him. 

FRAUD. 

In  eaaea  of  26.  And  be  it  further  enacted,  That,  in  every  case  of  a  oonceaM 

fiand  no  time  fnn^^  .fhe  right  of  any  person  to  bring  a  suit  in  equity  for  the  reootoj 

the  fraud  re-  of  any  land  or  rent  of  which  he  or  any  person  through  whom  lie 

mains  conceal-  elaims,  may  have  been  deprived  by  such  fraud,  diall  be  deemed  to 

ed,  except  from  '        ^  r  ^ 

(a)  See  Attorney  General  v.  Chriefe  Hotpital,  3  My.  &  K.  344. 


action. 


LiMITATlON  OF  ACTIONS  AND  SUITS.  275 

kave  ^ni  accrofid  at  md  not  before  the  time  ait  which  audi  fraud  shall,  want  of  dili- 

of,  with  leasonable  diligence  might  have  been  first  known  or  disco-  ^^"^ 

▼«red;  provided  that  nothing  in  this  clause  contained  shall  enable  any  Proviso  for 

owner  of  lands  or  rents  to  haye  a  suit  in  equity  for  the  recoTery  of  such  ^^/<^^pur- 

^  «      *  •  ¥  chuers  for 

lands  or  rents,  or  for  setting  aside  any  conveyance  of  such  lands  or  yalue. 
rents,  on  account  of  fraud,  against  any  bond  fide  purchaser  for  valuable 
consideration^  who  has  not  assbted  in  the  commission  of  acich  fraud, 
and  who  at  the  time  that  he  made  the  purchase  did  not  knov  and  had 
■o  season  to  believe  that  may  such  fraud  had  been  committed. 

ACQUIESCENCE. 

27.  Pnyvided  always,  and  be  it  further  enacted.  That  nothing  in  SaWng  the 
this  aet  contained  shall  be  deemed  to  interfere  with  any  rule  or  j^f^ction  of 

•^  equity  on  the 

jurisdiction  of  joourts  of  equity  in  refusing  rehef,  on  the  ground  of  ground  of  ac- 
acquiescence  or  otherwise,  to  any  person  whose  right  to  bring  a  suit  ^^^'^'^^^  <>' 
may  not  be  barred  by  virtue  of  this  act. 

Mortgagor  anil  ^ottgagte. 

TIME    OF   LIMITATION    FIXED— TWENTY   YEARS. 

28.  And  be  it  frirther  enacted.  That,  when  a  mortgagee  shall  have  Mortgagor  to 
obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or  the  r^-  ^^^"^  *\A^ 
«eipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor,  or  any  per-  years  from  the 
aon  daimii^  through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage  ^™^^  ^^^"  ^. 
but  within  twenty  years  next  after  the  time  at  which  the  mortgagee  possession,  or 
obtained  sudi  possession  or  receipt,  unless  in  the  meantime  an  acknow*  ^rinen^«:know- 
ledgment  of  the  tide  of  the  mortgagor,  or  of  his  ri^t  of  redemption,  ledgment 
shall  have  been  given  to  the  mortgagor,  or  some  person  claiming  his 

estate,  or  to  the  agent  of  such  m<»rtgagor  or  person,  in  writing,  signed 
by  the  mortgagee  or  the  person  claiming  through  him:  and  in  suoh 
case  no  such  suit  shall  be  Inrought  but  within  twenty  years  next  after 
the  time  at  which  such  acknowledgment  or  the  last  of  such  acknow- 
ledgments, if  more  than  one,  was  given;  and  when  there  shall  be  more  Several  mort- 
than  one  mortgage,  or  mote  than  one  person  daiming  through  the  fi^so'** 
morigagor  or  mortgagors,  such  acknowledgment,  if  given  to  any  of  such 
mortgagotrs  or  persons,  or  his  or  their  agent,  shall  be  as  efiectual  as  if 
the  same  had  been  given  to  all  such  mortgagors  or  persons;  but,  where  Several  moru 
there  shall  be  more  than  one  mortgagee,   or  more  than  one  person  ^^^^ 
dainmig  the  estate  or  interest  of  the  mortgagee  or  mortgagees,  auch 
acknowledgment,  signed  by  one  or  more  of  such  mortgagees  or  persons, 
shall  be  effectual  only  as  against  the  party  or  parties  signing  as  afore^ 

t2 
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Joint  mort- 
gagees. 
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8aid>  and  the  person  or  persons  claiming  any  part  of  the  mortgage 
money  or  land  or  rent  by,  from,  or  under  him  or  them,  and  any  person 
or  persons  entitled  to  any  estate  or  estates,  interest  or  interests,  to  take 
effect  after  or  in  defeasance  of  his  or  their  estate  or  estates,  interest  or 
interests,  and  shall  not  operate  to  give  to  the  mortgagor  or  mortgagors 
a  right  to  redeem  the  mortgage  as  against  the  person  or  persons  enti-» 
tied  to  any  other  undivided  or  divided  part  of  the  money,  or  land,  or 
rent;  and  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall 
have  given  such  acknowledgment,  shall  be  entitled  to  a  divided  part  of 
the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or  interest 
therein,  and  not  to  any  ascertained  part  of  the  mortgaged  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same  divided 
part  of  the  land  or  rent  on  payment,  with  interest,  of  the  part  of  the 
mortgage  money  which  shall  bear  the  same  proportion  to  the  whole  of 
the  mortgage  money  as  the  value  of  such  divided  part  of  the  land  or 
rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised 
in  the  mortgage. 


Spititual  anl»  0IeemoiSBRatB  0oqpot«tions(  toU. 


No  lands  or 
rents  to  be  re- 
covered by 
eoclesiastlcal 
or  eleemosy- 
nary corpora- 
tions sole,  but 
within  two  in- 
cumbencies and 
six  years,  or 
within  sixty 
years,  which- 
ever may  be 
longest 


TIME    OF   LIMITATION    FIXED. 

29.  Provided  always,  and  be  it  further  enacted.  That  it  shall,  be 
lawful  for  any  archbishop,  bishop,  dean,  prebendary,  parson,  vicar, 
master  of  hospital,  or  other  spiritual  or  eleemosynary  corporation 
sole,  to  make  any  entry  or  distress,  or  to  bring  an  action  or  suit  to  re- 
cover any  land  or  rent  within  such  period  as  hereinafter  is  mentioned 
-next  after  the  time  at  which  the  right  of  such  corporation  sole,  or  of 
his  predecessor,  to  make  such  entry  or  distress,  or  bring  such  action 
or  suit,  shall  first  have  accrued;  (that  is  to  say),  the  period  during 
which  two  persons  in  succession  shall  have  held  the  office  or  benefice 
in  respect  whereof  such  land  or  rent  shall  be  claimed,  and  six  years 
after  a  third  person  shall  have  been  appointed  thereto,  if  the  times  of 
such  two  incumbencies  and  such  term  of  six  years  taken  tc^ther 
shall  amount  to  the  full  period  of  sixty  years;  and,  if  such  times 
taken  together  shall  not  amount  to  the  full  period  of  sixty  years,  then 
during  such  further  number  of  years  in  addition  to  sucli  six  years  as 
will,  with  the  time  of  the  holding  of  such  two  persons  and  such  six 
years,  make  up  the  full  period  of  sixty  years;  and  after  the  said 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  thirty- 
three,  no  such  entry,  distress,  action,  or  suit,  shall  be  made  or  brought 
at  any  time  beyond  the  determination  of  such  period. 
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TIME   OF   LIMITATION    FIXED. 


30.  And  be  it  Airther  enacted.  That,  after  the  said  thirty-first  day  No  advowson 
of  December,  one  thousand  eight  hundred  and  thirty-three,  no  per-  ^^^  recovered 
son  shall  bring  any  quare  impedit  or  other  action,  or  any  smt  to  en-  verse  incum- 
force  a  right  to  present  to  or  bestow  any  church,  vicarage,  or  other  ^°<^«*  °^  «|'*y 
ecclesiastical  benefice,  as  the  patron  thereof,   after  the  expiration  of  ever  may  be 
such  period  as  hereinafter  is  mentioned;  (that  is  to  say),  the  period  ^<>°8^>^ 
during  which  three  clerks  in  succession  shall  have  held  the  same,  all 

of  whom  shall  have  obtained  possession  thereof  adversely  to  the  right 
of  presentation  or  gift  of  such  person,  or  of  some  person  through 
whom  he  claims,  if  the  times  of  such  incumbencies  taken  together 
shall  amount  to  the  full  period  of  sixty  years;  and,  if  the  times  of 
such  incumbencies  shall  not  together  amount  to  the  full  period  of 
sixty  years,  then  after  the  expiration  of  such  further  time  as,  with 
the  times  of  such  incumbencies,  Mill  make  up  the  full  period  of  sixty 
years. 

LAPSE. 

31.  Provided  always,  and  be  it  further  enacted.  That,  when  on  the  Incumbencies 
avoidance,  after  a  clerk  shall  have  obtained  possession  of  an  eccle-  tT^lckoned  ** 
siastical  benefice  adversely  to  the  right  of  presentation  or  gift  of  the  within  the  pe- 
patron  thereof,  a  clerk  shall  be  presented  or  collated  thereto  by  his  "jj^jmbeiwlcs 
Majesty  or  the  ordinary,  by  reason  of  a  lapse,  such  last-mentioned  after  promo- 
clerk  shall  be  deemed  to  have  obtained  possession  adversely  to  the  ''.<>"»  ^  *>"hop- 
right  of  presentation  or  gift  of  such  patron  as  aforesaid;  but,  when  a 

clerk  shall  have  been  presented  by  his  Majesty  upon  the  avoidance 
of  a  benefice  in  consequence  of  the  incumbent  thereof  having  been 
made  a  bishop,  the  incumbency  of  such  clerk  shall,  for  the  purposes 
of  this  act,  be  deemed  a  continuation  of  the  incumbency  of  the  derk 
so  made  bishop. 

ESTATES  SUBSEQUENT  TO  ESTATES  TAIL. 

32.  And  be  it  further  enacted,  That,  in  the  construction  of  this  act.  When  person 
every  person  claiming  a  right  to  present  to  or  bestow  any  ecclesiastical  ^^*™^"?  ■"  *^" 
benefice,  as  patron  thereof,  by  virtue  of  any  estate,  interest,  or  right  mainder,  &c., 
which  the  owner  of  an  estate  tail  in  the  advowson  might  have  barred,  fj?? '  h°irbe^* 
shall  be  deemed  to  be  a  person  claiming  through  the  person  entitled  barred. 

to  such  estate  tail,  and  the  right  to  bring  any  quare  impedit,  action,  or 
suit,  shall  be  limited  accordingly. 
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EXTREME    PERIOD   OF    LIMITATION— ONE    HUNDRED    YEARS. 

NoadvowBon  33.  Provided  always,   and  be  it  farther  enacted.  That,   after  the 

liter  lOO^yean.   ***^  thirty-first  day  of  December,  one  thousand  eight  hundred  and 

thirty-three,  no  person  shall  bring  any  quare  impedit  or  other  action, 
or  any  snit,  to  enforce  a  right  to  present  to  or  bestow  any  ecclesias- 
tical benefice,  as  the  patron  thereof,  after  the  expiration  of  one 
hundred  years  from  the  time  at  which  a  derk  shall  hare  obtained 
possession  of  such  benefice  adversely  to  the  right  of  presentation  of 
gift  of  such  person,  or  of  some  person  through  whom  he  claims,  or 
of  some  person  entitled  to  some  preceding  estate  or  interest,  or  un- 
divided share,  or  alternate  right  of  presentation  or  gift,  held  or  derived 
under  the  same  title,  unless  a  clerk  shall  subsequently  have  obtained 
possession  of  such  benefice  on  the  presentation  or  gift  of  the  person 
so  claiming,  or  of  some  person  through  whom  he  claims,  or  of 
some  other  person  entitled  in  respect  of  an  estate,  share,  or  right,  held 
or  derived  under  the  same  title. 


iFinal  Extinction  of  iliglt. 

At  the  end  of  34.  And  be  it  ftirther  enacted.  That,  at  the  determination  of  the 
limitetion  the  P^'^od  limited  by  this  act  to  any  person  for  making  an  entry  or  dis- 
right  of  the         tress,  or  bringing  any  writ  of  quare  impedit  or  other  action  or  suit, 

{I^ron  to  be  *^«  "gJi*  »°d  ^^^  ^^  ^^  P^'^'^  ^^  *^«  1"^^'  .'«^*'  ^'  advowson,  for 
extiDg:aished.      the  recovery  whereof  such  entry,  distress,  action,  or  suit  respectively 

might  have  been  made  or  brought  within  such  period,  shall  be  extin- 
guished. 

l&fcf ipt  of  ilent. 

Receipt  of  rent        35.  And  be  it  further  enacted.  That  the  receipt  of  the  rent  payable 

«ctlpforS-  V  "^7  ^""^^  ^"^  y^"  ^  7^'  ^'  ^^'^^^  1^««^'  *^«>^'  "  •g'^ 
fits,  as  against     such  lessee  or  any  person  claiming  under  him  (but  subject  to  the 

lessees.  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land  fx  the 

purposes  of  this  act. 

ileal  anl^  ^lxfl»  Actions  atolistjl^fl^. 

Real  and  mixed  36.  And  be  it  further  enacted,  That  no  writ  of  right  patent,  writ 

actions,  idso  of  right  quia  dominus  remisit  curiam,  writ  of  right  in  capite,  writ  of 

edanertheSlst  right  in  London,  writ  of  right  close  (a),  writ  of  right  de  rationabili 

Dec.  1834;  parte,  writ  of  right  of  advowson,  writ  of  right  upon  disclaimer,  writ  dc 

(a)  Fooi  ▼.  Coliint,  1  My.  &  C.  250. 
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ratkmabilibiis  divi9is>  writ  of  right  of  ward*  writ  de  consaetadinibus 

e/L  9eyyitiisA  writ  of  eeasavit,  writ  of  escheat,  writ  of  quo  jare>  writ  of 

secta  ad  molendinumy  writ  de  easendo  quietum  de  theolonio,  writ  of 

ne  injoste  vexes,  writ  of  mesne,  writ  of  quod  permittat,  writ  of  for- 

medon  in  descender^  in  remainder,  or  in  reverter,  writ  of  assize  of 

novel  disseisin,  nuisance,  darrein-presentment,  juris  utrum,  or  mort 

d'«iieMt<»j  writ  of  eQtry  sur  disseisin,  in  the  qoibus,  in  the  per,  in 

the  p#r  and  cui»  or  in  th^  poet,  writ  of  entry  sur  intrusion  (a),  writ  of 

entry  sur  ahenatioii,  dum  fiiit  non  compos  mentis,   dum  fiiit  infra 

aetatem^  dum  fuit  in  pnsona,  ad  communem  legem,  in  casu,  proviso, 

in  consimili  casu,  cui  in  vita,  sur  cui  in  vita,  cui  ante  divortium,  or 

sur  cui  ante  divortium,  writ  of  entry  sur  abatement,  writ  of  entry 

quare  ejecit  infra  terminum,  or  ad  terminum  qui  prseteriit,  or  causa 

matrimonii  preelocuti,  writ  of  aiel,  besaiel,  tresaiel,  cosinage,  or  nuper 

obiit,  writ  of  waste,  writ  of  partition,  writ  of  disceit,  writ  of  quod  ei 

defcNTceaty  writ  of  covenant  real,  writ  of  warrantia  chart«e,   writ  of 

fwna  claudenda,  or  writ  per  quas  servitia,  and  no  other  action  real  except  dower, 

or  mixed,  (except  a  writ  of  right  of  dower  or  writ  of  dower  unde  nihil  SnrejectmwiM 

babet,  of  a  quare  impedit,  or  an  ejectment),  and  no  plaint  in  the  exoept  plaint; 

nature  of  any  such  writ  or  action  (except  a  plaint  for  freebench  or  ^^ly^^ 

dower)  shall  be  brought  after  the  thirty-first  day  of  December,  one 

thousand  eig^t  hundred  and  thirty-four. 

SAVING   CLAtJSBS. 

37*  Provided  always,  and  be  it  further  enacted,  That  when,  on  the  Proviso  for 
said  thirty-first  day  of  December,   one  thousand  eight  hundred  and  4^?^" untilUie 
thirty-four,  any  person  who  shall  not  have  a  right  of  entry  to  any  land«   ist  June,  1835, 
shall  be  entitled  to  maintain  any  such  writ  or  action  as  aforesaid  in  ^^  ««^^°  c"««- 
respect  of  such  land,  such  writ  or  action  may  be  brought  at  any  time 
before  the  first  day  of  June,  one  thousand  eight  hundred  and  thirty- 
five,  in  case  the  same  might  have  been  brought  if  this  act  had  not  been 
made,  notwithstanding  the  period  of  twenty  years  hereinbefore  limited 
shaU  have  expired. 

38.  Provided  also,  and  be  it  further  enacted.  That  when,  on  the  said  Saving  the 

first  day  of  June,  onie  thousand  eight  hundred  and  thirty-five,   any  g^^Jn^^^"- 

person  whose  right  of  entry  to  any  land  shall  have  been  taken  away  certain  cases  to 

by  any  deacent  cast,  discontinuance,  or  warranty,  might  maintain  any  ^  ^t  ^| 

such  writ  or  action  as  aforesaid  in  respect  of  such  land«  such  writ  or  commencement 

action  may  be  brought  after  the  said  first  day  of  June,  one  thousand  ^  ^^  ^^  *^ 
eight  hundred  and  thirty-five,  but  only  within  the  period  during  which 

(a)  Piercy  dem.  Gardiner,  te^.  3  Bipg.  N.  C.  748. 
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by  Tiiiae  of  the  proyisioiiB  of  this  act  an  entiy  mig^t  have  been  made' 
upon  the  same  land  by  the  person  bringing  such  writ  or  action  if  his- 
right  of  entry  had  not  been  so  taken  away. 

Sfstccnt  cai(t,  Slfcontinuancf,  anH  UKattaiits. 

No  descent,  39.  And  be  it  further  enacted*  That  no  descent  cast*  disoontmuanoe, 

^fte^SM  Dee.  ^'  warranty,  which  may  happen  or  be  made  after  the  said  thirty-first 

]8S«,  to  bar  a  day  of  December,  one  thousand  eight  hundred  and  thirty-three,  ahall 

right  of  entry  ^y  ^y  ^^{^  ^j  ^j^l  ^(  ^^^^  ^^  ^^^^  fo,  j^^  recoYcry  of  knd. 


oraction. 


TIMB   or   LfMITATION    FIZEI>— -TWENTY  YEARS. 


Money  charged       40.  And  be  it  further  enacted.  That,  after  the  said  thirty-first  day  of 

upon  land,  ud  December,   one  thousand  eig^t  hundred  and  thirty-three,  no  action 

deemed  satis-  or  suit,  or  other  proceeding,  shall  be  brought  to  recover  any  sum  of 

^ftwn?**"^  money  secured  by  any  mortgage,  judgment,  or  lien,   or  otherwise 

if  nointeiest  charged  upon  (a)  or  payable  out  of  any  land  or  rent,  at  law  or  in 

k*^^  h^Lrm"  t  ^V^^*  ^^  ^"^J  ^^S^  (^)'  ^^^  within  twenty  yiears  next  after  a  present 
given  in  writing,  right  to  receive  the  same  shall  have  accrued  to  some  person  capable  of 
inthe  mean-      giring  a  discharge  for  or  release  of  the  same,  unless  in  the  meantime 

some  part  of  the  principal  money,  or  some  interest  thereon,  shall  have 
been  paid,  or  some  acknowledgment  of  the  right  thereto,  shall  have 
been  given  in  writing  signed  by  the  person  by  whom  the  same  shall 
be  payable  or  his  agent,  to  the  person  entitled  thereto  or  his  agent; 
and  in  such  case  no  such  action,  or  suit,  or  proceeding,  shall  be 
brought  but  within  twenty  years  after  such  payment  or  admowledg- 
ment,  or  the  last  of  such  payments  or  acknowledgments,  if  more  than 
one,  was  g^ven. 

fttteari(  of  Soliet. 

TIME   or   LIMITATION    FIXED — BIX  YEARS. 


Noarreanof         41.  And  be  it  further  enacted.  That,  after  the  said  thirty-first  day  of 

dower  to  be  re-    l)eccmber,  one  thousand  eight  hundred  and  thirty-three,  no  arrears  of 
oTeredior  *^  jii««« 

more  than  six      dower,  nor  any  damages  on  account  of  such  arrears,  shall  be  recovered 

year«»  q^  obtained  by  any  action  or  suit  for  a  longer  period  than  six  years 

next  before  the  commencement  of  such  action  or  suit. 

(a)  Lord  &#.  Jokm  y.  Bmi^kiam,  9     Cr.  309;  Prior  v.  HomMow,  2  Yoh. 
Sim.  219.  &  C.  200. 

(b)  PkUHpo  ▼.  Mmmm^,  2  My.  & 


i 
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tin$nt$  of  ilent  ot  IuUtf%t 

TIMB   OF  LIMITATION    FIXED — SIX  TEARS. 

42.  And  be  it  farther  enacted,  That,  after  (a)  the  said  thirty-first  No  armn  of 
day  of  December,  one  thousand  eight  hondred  and  thirty-three,  no  ar-  tole^recoiTe^ 
rears  of  rent  or  of  interest  in  respect  of  any  sun  of  money  charged  for  more  than 
upon  or  payable  ont  of  any  land  or  rent,  or  in  respect  of  any  legacy,  time  ofbe-  "^ 
or  any  damages  in  respect  of  such  arrears  of  rent  or  interest;,  shall  be  coming  doe,  or 
recovered  by  any  distress,  action,  or  suit,  but  within  six  years  (b)  next  imowlmLment 
after  the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given  to  the 

person  entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom 
the  same  was  payable,  or  his  agent:  Provided  nevertheless,  that,  where  Exception. 
any  prior  mortgagee  or  other  incumbrancer  shall  have  been  in  pos- 
session of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within  one 
year  next  before  an  action  or  suit  shall  be  brought  by  any  person 
entitled  to  a  subsequent  mortgage  or  other  incumbrance  on  the  same 
land,  the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although 
sudi  time  may  have  exceeded  the  said  term  of  six  years. 

Jjbpititual  0ourt5S. 

43.  And  be  it  further  enacted.  That,  after  the  said  thirty-first  day   Act  to  extend 
of  December,  one  thousand  eight  hundred  and  thirty-three,  no  per-  ^u^*^'" 
son,  cUiming  any  tithes,  legacy,  or  other  property,  for  the  recovery  of 

which  he  might  bring  an  action  or  suit  at  law  or  in  equity,  shall  bring 
a  suit  or  other  proceeding  in  any  spiritual  court  to  recover  the  same 
but  within  the  period  during  which  he  might  bring  such  action  or  suit 
at  law  or  in  equity. 

Jlbcotlanl^  un\^  itilanl^. 

44.  Provided  always,  and  be  it  ftirther  enacted.  That  this  act  shall  Act  not  to  ex- 
not  extend  to  Scotland;  and  shall  not,  so  far  as  it  relates  to  any  right  i^^  j^j  ^q  ' 

(a)  Paddon  v.  BartMi,  3  Ad.  &  £U.  3  Bing.  N.  C.  544.     As  to  actions  of 
884.  debt  for  rent  upon  an  indenture  of  de- 

(b)  Paget  v.  Foley,  3  Scott,  120;  2  miae,  see  3  &  4  WiU.  4,  c.  42,  a.  3.        .^  / 
Bing.  N.  C.  679.    See  Jame$  v.  Salter,  '3oI-£x^  v  rCx^       YYoJo^  ^  W^«/^^  • 
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adTowtoos  in 
Ireland. 


Act  may  be 
amended. 


1  VICT.  c.  ». 

to  permit*  to  or  bestow  any  church,  vicarage,  or  other 
benefice,  extend  to  Ireland. 


45.  And  be  it  farther  enacted.  That  this  act  may  be  am^ided,  ai- 
red, or  repealed  during  this  present  session  of  Parliament. 


3&4WU1.4, 
c27. 


Mortga^^ees 
within  Uie  de- 
finition in  3  ft  4 
WilL  4,  c  27, 
8. 1,  may  bring 
actions  to  re- 
ooTerland 
within  twenty 
yean  after  last 
payment  of 
principal  or  in- 
terest 


wMniHtlOll  6t  xXCllMW  cUlO  SQItnS* 

1  VICT.  CAP.  2S.— [Royal  AmeiU,  Jufy  Srd,  1837.] 

Jn  Act  to  Jmend  an  Aet  iff  the  third  and  fimrtk  ytaFMqfJm  late  He- 
jeety,  far  ike  limitation  qfaetione  and  euite  reUUvug  to  real  froperty^ 
and/or  eimpli/jfing  the  remedies /or  trying  the  rights  thereto^ 

Whereas  doubts  have  been  entertained  as  to  the  effect  of  a  certain 
act  of  Parliament  made  in  the  third  and  fourth  years  of  His  late  Ma- 
jesty Bang  William  the  Fourth,  intituled  **  An  Act  for  the  limitation  of 
actions  and  suits  relating  to  real  property,  and  for  simplifying  the  re- 
medies for  trying  the  rights  thereto,''  so  far  as  the  same  relates  to 
mortgages;  and  it  is  expedient  that  such  doubts  should  be  remoyed: 
be  it  declared  and  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  thb  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same.  That  it  shall  and  may  be  lawful  for  any  person  en- 
titled to  or  claiming  under  any  mortgage  of  land,  being  land  within  the 
definition  contained  in  the  first  section  of  the  said  act,  to  make  an  entiy 
or  bring  an  action  at  law  or  suit  in  equity  to  recover  such  land  at  any 
time  within  twenty  years  next  after  the  last  payment  of  any  part  of  the 
principal  money  or  interest  secured  by  such  mortgage,  although  more 
than  twenty  years  may  have  elapsed  since  the  time  at  which  the  right 
to  make  such  entry  or  bring  such  action  or  suit  in  equity  shall  have 
first  accrued,  anything  in  the  said  act  notwithstanding. 
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[3  &  4  WILL.  IV.  CAP.  74.-^i2oya/  AuetUt  Ay^.  2Stk,  1833.] 

An  Act /or  the  aholition  cffineB  andrecweries,  and/or  the  substitution 

of  more  simple  modes  o/ assurance. 

Be  it  enacted,  by  the  King's  most  excellent  Majesty,  by  and  wifh  the 
adrice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that,  in  the  construction  of  this  act,  the  word  "  lands**  shall  extend  to  Meaning  of 
manors,  advowsons,  rectories,  messuages,  lands,  tenements,  tithes,  rents,  andexpresrions. 
and  hereditaments  of  any  tenure,  (except  copy  of  court  roll),  and  whe-  «« Lands." 
ther  corporeal  or  incorporeal,  and  any  undirided  share  thereof,  but, 
when  accompanied  by  some  expression  including  or  denoting  the  tenure 
by  copy  of  court  roll,  shall  extend  to  manors,  messuages,  lands,  tene- 
ments,  and  hereditaments  of  that  tenure,   and  any  undivided  share 
thereof;  and  the  word  ** estate**  shall  extend  to  an  estate  in  equity  as  «  Estate." 
well  as  at  law,  and  shall  also  extend  to  any  interest,  charge,  lien,  or  in- 
cumbrance in,  upon,  or  affectmg  lands,  either  at  law  or  in  equity,  and 
shall  also  extend  to  any  interest,  charge,  lien,  or  incumbrance  in,  upon, 
or  afifectmg  money  subject  to  be  invested  in  the  purchase  of  lands;  and 
the  expression  **  base  fee**  shall  mean  exclusively  that  estate  in  fee  «  Base  fee.*' 
simple  into  which  an  estate  tail  is  converted  where  the  issue  in  tail  are 
barred,  but  persons  claiming  estates  by  way  of  remainder  or  otherwise 
are  not  barred;  and  the  expression  "estate  taH,**  in  addition  to  its  « Esute tail." 
usual  meaning,  shall  mean  a  base  fee  into  which  an  estate  tail  shall 
have  been  converted;  and  the  expression  "  actual  tenant  in  tail**  shall  "  Actual  tenant 

in  tail." 

mean  exclusively  the  tenant  of  an  estate  tail  which  shall  not  have  been 
barred,  and  such  tenant  shall  be  deemed  an  actual  tenant  in  tail,  although 
the  estate  tail  may  have  been  divested  or  tumed  to  a  right;  and  the 
expression  "  tenant  in  tail**  shall  mean  not  only  an  actual  tenant  in  Ual,  "  Tenant  in 
but  also  a  person  who,  where  an  estate  tail  shall  have  been  barred  and 
converted  into  a  base  fee,  would  have  been  tenant  of  such  estate  tafl,  if 
the  same  had  not  been  barred;  and  the  expression  "  tenant  in  tail  m-  "  Tenant  in  tail 
titled  to  a  base  fee**  shall  mean  a  person  entitled  to  a  base  fee,  or  to  ^^^  {^»  ^ 
the  ultimate  beneficial  interest  in  a  base  fee,  and  who,  if  the  base  fee 
had  not  been  created,  would  have  been  actual  tenant  in  tail:  and  the 
expression  "money  subject  to  be  invested  in  the  purchase  of  lands'*  "Money." 
shall  include  money,  whether  raised  or  to  be  raised,  and  whether  the 
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"  Person." 

Number  and 
gender. 


amount  thereof  be  or  be  not  ascertained,  and  shall  extend  to  stocks  and 
funds,  and  real  and  other  securities,  the  produce  of  which  is  directed  to 
be  invested  in  the  purchase  of  lands,  and  the  lands  to  be  purchased  with 
such  money  or  produce  shall  extend  to  lands  held  by  copy  of  court  roll, 
and  also  to  lands  of  any  tenure,  in  Ireland  or  elsewhere  out  of  England, 
where  such  lands  or  any  of  them  are  within  the  scope  or  meaning  of 
the  trust  or  power  directing  or  authorizing  the  purchase:  and  the  word 
"person*'  shall  extend  to  a  body  politic,  corporate,  or  collegiate,  as  well 
as  an  individual;  and  every  word  importing  the  singular  number  only 
shall  extend  and  be  applied  to  several  persons  or  things  as  well  as  one 
person  or  thing;  and  every  word  importing  the  plural  number  shall  ex- 
tend and  be  appUed  to  one  person  or  thing  as  well  as  several  persons 
or  things;  and  every  word  importing  the  masculine  gender  only,  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male;  and  every  assur-* 
ance  already  made  or  hereafter  to  be  made,  whether  by  deed,  will, 
private  act  of  Parliament,  or  otherwise,  by  which  lands  are  or  shall  be 
^  Seitlemeuc"     entailed,  or  agreed  or  directed  to  be  entailed,  shall  be  deemed  a  settle* 

ment;  and  every  appointment  made  in  exercise  of  any  power  contained 
in  any  settlement,  or  of  any  other  power  arising  out  of  the  power  con- 
tained in  any  settlement,  shall  be  considered  as  part  of  such  settle- 
ment, and  the  estate  created  by  such  appointment,  shall  be  considered 
as  having  been  created  by  such  settlement;  and,  where  any  such  set- 
tlement is  or  shall  be  made  by  will,  the  time  of  the  death  of  the 
testator  shall  be  considered  the  time  when  such  settlement  was  made; 
Provided  always,  that  those  words  and  expressions  occurring  in  this 
clause,  to  which  more  than  one  meaning  is  to  be  attached,  shall  not 
have  the  different  meanings  given  to  them  by  this  clause  in  those 
cases  in  which  there  is  anything  in  the  subject  or  context  repugnant 
to  such  construction. 


iFinejs  anl^  ttuobnhis* 


ABOLITION   CLAUSE. 


No  fine  or  re-         2.  And  be  it  further  enacted.  That,   after  the  thirty-first  day  of 

kvieZo^r  suffer-  P^"^^'*»  ^^^  thousand  eight  hundred  and  thirty-three,  no  fine 
ed  after  tbeSlst  shall  be  levied  (a)  or  common  recovery  suffered  of  lands  of  any 
Dec  1883.         tenure,   except  where  parties  intending  to  levy  a  fine  or  suffer  a 

common  recovery  shall,  on  or  before  the  thirty-first  day  of  Dec^n- 
ber^  one  thousand  eight  hundred  and  thirty-three,  have  sued  out  a 
writ  of  dedimus,  or  any  other  writ,  in  the  regular  proceedings  of 
such  fine  or  recovery;    and  any  fine  or  common  recovery  which 


(a)  See  Griffith*9  fine,  \  Bing.  N.  C.  720, 
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shall  be  levied  or  suflPered  oontnury  to  this  provision,  shall  be  absolutely 
void. 


COVENANTS   AND   AGREEMENTS — SPECIAL  SUBSTITUTION    CLAUSE. 

3.  And  be  it  further  enacted.  That;,  in  case  any  person  shall,  after  Persons  Uable 
the  thirty-first  day  of  December,   one  thousand  eight  hundred  and  p^^  is^ss^  to^ 
thirty-three,  be  liable  to  levy  a  fine  or  suffer  a  common  recovery  of  lenr  fines  or 
lands  of  any  tenure,  or  to  procure  some  other  person  to  levy  a  fine  undw'covc-"** 
or  suffer  a  common  recoveiy  of  lands  of  any  tenure,  under  a  cove*,  nants,  may  ef- 
nant  or  agreement  already  entered  into  or  hereafter  to  be  entered  ^^g  intended 
into,  before  the  first  day  of  January,  one  thousand  eight  hundred  Dy  means  of  this 
and  thirty-four,  then  and  in  such  case,  if  all  the  purposes  intended  (hepnipoL  ofa 
to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  disposi-  fine  or  recovery 
tion  under  this  act,  the  person  liable  to  levy  such  fine  or  suffer  such  ^^^  the 
recovery,  or  to  procure  some  other  person  to  levy  such  fine  or  suffer  persons  liable 
such  recoveiy,  shall,  after  the  thirty-first  day  of  December,  on^  I^errew!*^' 
thousand  eight  hundred  and  thirty-three,  be  subject  and  liable  under  veries  shall 
such  covenant  or  agreement  to  make  or  to  procure  to  be  made  such  ^i^^^  shall 
a  disposition  under  this  act  as  will  effect  all  the  purposes  intended  to  ba^e  ^®  *<^>ne 
be  effected  by  such  fine  or  recovery;  but,  if  some  only  of  the  purposes  fi^'or  recovery. 
intended  to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a 
disposition  under  this  act,  then  the  person  so  liable  to  levy  such  fine 
or  suffer  such  recovery,  or  to  procure  some  other  person  to  levy  such 
fine  or  suffer  such  recovery  as  aforesaid,  shall,  after  the  thirty*first 
day  of  December,    one  thousand   eight  hundred  and  thirty-three, 
be  subject  and  liable  under  such  covenant  or  agreement  to  make  or 
procure  to  be  made  such  a  disposition  under  this  act  as  wiU  effect 
such  of  the  purposes  intended  to  be  effected  by  such  fine  or  recovery 
as  can  be  effected  by  a  disposition  under  this  act;  and,  in  those  cases 
where  the  purposes  intended  to  be  effected  by  such  fine  or  recovery, 
or  any  of  them,  cannot  be  effected  by  any  disposition  under  this  act, 
then  the  person  so  liable  to  levy  sach  fine  or  suffer  such  recovery,  or 
to  procure  some    other   person   to  levy  such  fine  or  suffer  such 
recovery  as  aforesaid,    shall,   afl«r  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-three,  be  liable  under 
such  covenant  or  agreement  to  execute  or  to  procure  to  be  executed 
some  deed  whereby  the  person  intended  to  levy  such  fine  or  suffer 
such  recovery  shall  declare  his  desire  that  such  deed  shall  have 
Ithe  same  operation  and  effect  as  such  fine  or  recovery  would  have 
had  if  the  same  had  been  actually  levied  or  suffered;  and  the  deed 
by  which  such  declaration  shall  be  made  shall,  if  none  of  the  pur- 
poses intended  to  be  effected  by  such  fine  or  recovery  can  be  ef- 
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feoted  hf  a  diqKMitioD  tmder  tMa  net,  hmve  the  same  openlian  and 
effect  in  eveiy  respect  as  such  fine  or  recovery  would  have  had  if  tfa« 
same  had  been  actually  levied  or  suffered;  but,  if  some  only  of  the 
purposes  intended  to  be  effected  by  such  fine  or  recovery  can  be  ef- 
fected by  a  disposition  under  this  act,  then  the  deed  by  which  such 
declaration  shall  be  made  shall,  so  fiir  am  the  purposes  intended  to  be 
effected  by  such  fine  or  recovery  ouinot  he  effected  by  a  diaposition 
vnder  thb  act,  hare  the  same  operation  and  effect  in  every  respect 
as  such  fine  or  recovery  woald  haare  had  if  the  aame  had  been  actnally 
levied  oraniffered. 

ANCIENT    DEMESNE — REVERSAL   OF   FINES,    &C. 

Pines  and  reco-  ^*  <^^  ^  ^  further  enacted,  That  no  fine  already  levied  ia  a 

▼eries  of  lands  superior  oourt  of  l«nds  of  the  tenure  of  ancient  demesne  which  hath 

mesne,  when'  ^^  ^"^'^  reversed,   and  no  fine  hereafter  to  be  levied  of  lands  of 

levied  or  snf-  that  tenure,  shall,  upon  a  writ  of  deceit  already  brought  by  the  lord 

superior  oooft,  of  the  manor  of  vdbkh  the  lands  were  pared,   the  ptoceedings  in 

may  be  reversed  ^laoh  are  now  pending,  or  upon  a  writ  of  deceit  which  at  any  time 

1^  writs  of!£-  ^^^^  '^'^  pA8*mg  of  this  act  may  be  brought  by  the  lord  of  the  said 

ceit,thepro-  manor,  be  reversed  as  to  any  person  exc^t  the  lord  of  the  said 

which  areliow  vumor;  and  the  court  AaSl  order  suoh  fine  to  be  vacated  only  as  to 

pending,  or  by  |}ie  lord  of  the  said  manor,  and  every  such  fine  which  may  be  reversed 

hereafter  to  be  ^  ^  ^^®  ^^^  ^^  ^^^  *^^  manor  upon  such  writ  of  deceit  as  aforesaid, 

brought,  but  «hall  Still  remain  as  good  and  valid  against  and  as  binding  upon  the 

against  the  conusoTs  thereof,  and  all  poaons  claiming  under  them,  as  such  fine 

parties  thereto,    ^iroi^  have  been  if  the  same  had  not  been  reversed  by  such  writ  of 
and  persons  :«•.  /i*jj  ijjvj* 

claiming  under   oooeit  as  aforesaid;  and  no  common  recovery  already  suffered  m  a 

them,  as  if  not    superior  oourt  of  lands  of  the  tenure  of  ancient  demesne  which  hath 
the  lord.  ^^  ^^^^^  Tcveraed,  and  no  common  recovery  hereafter  to  be  Buffered 

of  lands  of  that  tenure,  shall,  upon  a  writ  of  deceit  already  broug^ 
"by  the  lord  of  the  manor  of  which  the  lands  were  parcel,  the  prooeed- 
ings  in  which  are  now  pending,  or  upon  a  writ  of  deceit  which  at  ai^ 
iime  after  the  passing  of  this  act  may  be  brought  by  the  lord  of  the 
aaid  manor,  be  reversed  as  to  any  person  except  the  lord  of  the  said 
manor;  and  the  oourt  shall  turder  suoh  recovery  to  be  vacated  only  as 
to  ^e  lord  of  the  said  manor;  and  every  such  recovery  which  may  be 
fvrersed  as  to  the  lord  of  the  said  manor  upon  such  writ  of  deceit  as 
aforesaid  shall  still  remain  aa  good  and  valid  against  tsoA  as  binding 
i]qM>n  the  vouchees  therein,  and  all  persons  claiming  under  them,  as 
-such  recovery  would  have  been  if  the  aame  had  not  been  reversed  by 
watk  writ  of  deceit  as  aforesaid. 
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DEFECT   OF  JURISDICTION. 


5.  And  be  it  ftoijier  enacted,  That,  if  at  any  time  before  or  niter  the  Fines  and  reco- 
passing  of  this  act  a  fine  or  eomnon  recoTerjr  shall  have  been  levied  or  Jn^'e^^ 
suffered,  or  shafi  be  levied  or  suffered  in  a  anperior  ooort,  of  lands  of  mesne  levied  or 
the  tennre  of  ancient  demesne,  and  subseqnendy  to  the  levying  vr  snf-  JJ5^,^*^urt^* 
faring  thereof  a  fine  or  common  reooreiy  shall  have  been  or  shaBbe  after  other  fines 
levied  t)r  suflfeied  of  the  same  hmds  in  the  court  of  the  lord  of  the  f^^  w«o^eries 

m  a  superior 

manor  of -which  the  lands  had  been  previoiisly  parcel,  and  die  fine  or  court,  shall  be 

common  recovery  levied  t)r  suffered  in  such  superior  court  ahafl  not  Jhe^tenurehad 

have  been  reversed  previously  to  the  levying  of  the  fine  or  die  suflfering  not  been 

of  the  common  recovery  in  the  lord^s  court,  then  and  in  every  such  ®°*"8«d« 
case  the  fine  or  common  recovery  levied  or  suffered  in  the  lord's  court 
shall,  notwithstanding  the  ak^ntion  or  change  of  the  tenure  by  the  fine 
or  common  recovery  previously  levied  or  suffered  in  the  superior  court, 
be  88  good,  valid,  and  bindings  as  the  same  would  have  been  if  the 

temnre  had  not  been  altered  or^ianged;  and  diat,  in  every  other  case  Fines  and  reco- 

trhere  any  fine  or  common  recovery  shall  at  any  time  before  the  passix^  7^^^  *^^}  "®* 

of  ibis  act  have  been  levied  or  suffered  in  a  oonrt  whose  jurisdiedon  other  cases, 

does  not  extend  to  the  lands  of  vrhich  such  fine  or  recoveiy  shall  have  ^^^^e}  ^^pf  * 

or  suffered  in 

been  levied  or  suffered,  such  fine  or  recovery  ^lall  not  be  invafid  in  couru  whose 
consequence  of  its  havine  been  levied  or  suffered  in  snch  court,  and  J»"*«iictions 

^  °  ...  may  not  extend 

such  court  shall  be  deemed  a  court  of  sufficient  jurisdietion  fin*  all  the  to  the  lands 

purposes  of  sudi  fine  or  recoveiy:  and,  in  every  other  case  where  per-  ^^f «»  com- 
fNms  shall  have  assumed  to  hold  courts  in  which  fines  or  common  re- 
coveries have  been  levied  or  suffered,  and  such  courts  shall  be  unlawful 
or  held  without  due  authority,  the  fines  or  common  recoveries  which,  at 
any  time  before  the  passing  of  this  act,  may  have  been  levied  or  suffered 
in  such  unlawful  or  unauthoriaed  courts  shall  not  be  invalid  in  conse- 
quence of  their  having  been  levied  or  suffered  therein,  and  such  courts 
shaB  be  deemed  courts  of  sufficient  jurisdicdon  for  all  the  purposes  of 
fuch  fines  or  recoveries. 


ANCIENT   DEMESNE— TENURE    KESTORED. 

6.  And  be  it  iurther  enacted,  That,  in  every  case  in  which  at  any  Tenure  of  an- 
tmie,  ^iidier  before  orafter  the  passmgof  this  act,  the  tenuis  of  ancient  whe^^^^s^nd- 
demesne  haslieen  or  shall  be  suspended  or  destroyed  by  the  levying  ed  or  destroyed 
cf  a  fine,  or  the  sufiMng  of  a  common  recovery  of  lands  of  that  tenuis  cover/ in  a  ta- 
in a  superior  court,  and  the  lord  of  the  manor  of  which  the  lands  at  perior  conrt, 
ike  time  of  levying  sodi  -fine  or  auffering  such  recovery  were  parcel,  cases  in  which 
shall  not  reverse  the  same  before  the  first  day  of  January,  one  thousand  ^^  "8l>^  <>f 
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the  lord  of  the    eight  hundred  and  thirty-four,  and  shall  not  by  any  law  in  force  on  the 

iiavTb^n*  re-     ^**  ^^  ^^  ^^  session  of  Parliament  be  barred  of  his  right  to  reverse 

cognised  within  the  same,  such  lands,  provided  within  the  last  twenty  years  immediately 

twenty  years,      preceding  the  first  day  of  January,  one  thousand  eight  hundred  and 

•  thirty-four,  the  rights  of  the  lord  of  the  manor  of  which  they  shall  have 

been  parcel,  shaU  in  any  manner  have  been  acknowledged  or  recognised 

as  to  the  same  lands,  shall,  from  the  said  first  day  of  January,  one 

thousand  eight  hundred  and  ihirty-four,  again  become  parcel  of  the 

said  manor,  and  be  subject  to  the  same  heriots,  rents,  and  services,  as 

they  would  have  been  subject  to  if  such  fine  or  recovery  had  not  been 

levied  or  suffered;  and  no  writ  of  deceit  for  the  reversal  of  any  fine  or 

common  recovery  shall  be  brought  after  the  thirty-first  day  of  December, 

one  thousand  eight  hundred  and  thirty-three. 


Fines  made 
valid  without 
amendment 


ERRORS   IN   riNES. 

7.  And  be  it  fiirther  enacted.  That,  if  it  shall  be  apparent,  from  the 
deed  declaring  the  uses  of  any  fine  already  levied  or  hereafter  to  be 
levied,  that  there  is  in  the  indentures,  record,  or  any  of  the  proceed- 
ings of  such  fine,  any  error  in  the  name  of  the  conusor  or  conuse^ 
of  such  fine,  or  any  misdescription  or  omission  of  lands  intended  to 
have  been  passed  by  such  fine,  then  and  in  eveiy  such  case  the  fine, 
without  any  amendment  (a)  of  the  indentures,  record,  or  proceedings,  in 
which  such  error,  misdescription,  or  omission,  shall  have  occurred, 
shall  be  as  good  and  valid  as  the  same  would  have  been,  and  shall  be 
held  to  have  passed  all  the  lands  intended  to  have  been  passed  thereby, 
in  the  same  manner  as  it  would  have  done  if  there  had  been  no  such 
error,  misdescription,  or  omission. 


ERRORS   IN   RECOYERIES. 

Recoveries  8.  And  be  it  ftirther  enacted.  That,  if  it  shall  be  apparent,  from  the 

made  Talid         ^^  making  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering 
ment.  a  common  recovery  already  suffered  or  hereafter  to  be  suffered,  that 

there  is  in  the  exemplification,  record,  or  any  of  the  proceedings  of 
such  recovery,  any  error  in  the  name  of  the  tenant,  demandant,  or 
vouchee  in  such  recovery,  or  any  misdescription  or  omission  of  lands 
intended  to  have  been  passed  by  such  recovery,  then  and  in  eveiy  such 
case  the  recovery  without  any  amendment  of  the  exemplification,  re- 
cord, or  proceedings  in  which  such  error,  misdescription,  or  omission^ 


(a)  LoekhiffUm  dem.  S^pley  Sf  W0y  conusors,  I  Bing.  N.  C.  555 :  Tb^oii  dem. 
Fmcen/,  def.  5  Bing.  N.  C.  626.  : 


FINES  AND  RECOVERIES.  289 

shall  hare  occorred,  shall  be  as  good  and  yalid  as  the  same  would  have 
been,  and  shall  be  held  to  have  passed  all  the  lands  intended  to  have 
been  passed  thereby,  in  the  same  manner  as  it  would  have  done  if 
there  had  been  no  such  error,  misdescription,  or  omission. 


JURISDICTION   TO   AMEND,    SAVED. 

9.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  Saving  jariidi«* 

act  contained  shaU  lessen  to  take  away  the  jurisdiction  (a)  of  any  court  not  providal 

to  amend  any  fine  or  common  recoveiy,  or  any  proceeding  therein*  in  ^^^* 
eases  (b)  not  provided  for  by  this  act. 


DEFECT  OF  TENANT  TO   FRJSCIPE — NON-INROLMENT  OF   BARGAIN 

AND   SALE. 

10.  And  be  it  further  enacted.  That  no  common  recovery  already  Recoveriet 
suffered  or  hereafter  to  be  suffered  shall  be  invalid  in  consequence  of  ™*?^.  ^^^^  ** 
the  neglect  to  inrol  in  due  time  a  bargain  and  sale  purporting  to  make  where  bargain 
the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  reco-  J"?  "t^*  l',^* 
very,  provided  such  recovery  would  have  been  valid  if  the  bargain  and 

sale  purporting  to  make  the  tenant  to  the  writ  had  been  duly  inroUed. 

DEFECT   OF   LEGAL   TENANT  TO   PRiBCIPE. 

11.  And  be  it  further  enacted,  That  no  common  recovery  already  Recoveries  in- 
suffered  or  hereafter  to  be  suffered  shall  be  invalid  in  consequence  of  ^^^^^  ^"  conse- 
any  person  in  whom  an  estate  at  law  was  outstanding  having  omitted  not  being  pro- 
to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  P*'  tenants  to 
recovery,  provided  the  person  who  was  the  owner  of  or  had  power  to  try,  made  valid 
dispose  of  an  estate  in  possession,  not  being  less  than  an  estate  for  a  i°  certain  cases, 
life  or  lives  in  the  whole  of  the  rents  and  profits  of  the  lands  in  which 

such  estate  at  law  was  outstanding,  or  the  ultimate  siuplus  of  such 
rents  and  profits  after  payment  of  any  charges  thereout,  and  whether 
any  surplus  after  payment  of  such  charges  shall  actually  remain  or 
not,  shall,  within  the  time  limited  for  making  the  tenant  to  the  writ 
for  suffering  such  recovery,  have  conveyed  or  disposed  of  such  estate 
in  possession  to  the  tenant  to  such  writ;  aud  an  estate  shall  be  deemed 
to  be  an  estate  in  possession  notwithstanding  there  shall  be  subsisting 
prior  thereto  any  lease  for  lives  or  years,  absolute  or  determinable, 

(a)  Wali9f  11  Geo.  4  &  1  Will.  4,  c.         (a)  In  the  m&tt^r  of  TwUden**  RecO', 
70,  g.  14 ;  9  Bing.  312.  very,  4  Bing.  N.  C,  253. 
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upon  which  a  rent  is  reserved^  or  any  term  of  years  upon  which  no 
rent  is  reserved. 

REMEDIAL.   CLAUSES   QUALIFIED. 

Certain  cases  in  12.  PfOTided  always,  and  be  it  further  enacted.  That,  where  any 
recoveries  \ha11  ^®  ^^  common  recovery  shall  before  the  passing  of  this  act  have  been 
not  be  made  ya-  wholly  reversed,  such  fine  or  recovery  shall  not  be  rendered  valid  by 
1  y  IS  ac  |.|^^  ^^^.  ^^^  where  any  fine  or  common  recovery  shall  before  the  pass- 
ing of  this  act  have  been  reversed  as  to  some  only  of  the  parties  thereto, 
or  as  to  some  only  of  the  lands  therein  comprised,  such  fine  or  recovery 
shall  not  be  rendered  valid  by  this  act  so  far  as  the  same  shall  have 
been  reversed;  and  where  any  person  who  would  have  been  barred  by 
any  fine  or  common  recovery,  if  valid,  shall,  before  the  passing  of  this 
act,  have  had  any  dealings  with  the  lands  comprised  in  such  fine  or 
recovery  on  the  faith  of  the  same  being  invalid,  such  fine  or  recovery 
shall  not  be  rendered  valid  by  this  act;  and  this  act  shall  not  render 
valid  any  fine  or  common  recovery  as  to  lands  of  which  any  person 
shall  at  the  time  of  the  passing  of  this  act  be  in  possession  in  respect 
of  any  estate  which  the  fine  or  common  recovery,  if  valid,  would  have 
barred,  nor  any  fine  or  common  recovery  which,  before  the  passing  of 
thb  BCty  any  court  of  competent  jurisdiction  shall  have  refiised  to 
amend:  nor  shall  this  act  prejudice  or  affect  any  proceedings  at  law  or 
in  equity  pending  at  the  time  of  the  passing  of  this  act,  in  which  the 
validity  of  such  fine  or  recovery  shall  be  in  question  between  the  party 
claiming  under  such  fine  or  recovery  and  the  party  claiming  adversely 
thereto;  and  such  fine  or  recovery,  if  the  result  of  such  proceedings 
shall  be  to  invalidate  the  same,  shall  not  be  rendered  valid  by  this  act; 
and  if  such  proceedings  shall  abate  or  become  defective  in  consequence 
of  the  death  of  the  party  claiming  under  or  adversely  to  such  fine  or 
recovery,  any  person  who  but  for  this  act  would  have  a  right  of  action 
or  suit  by  reason  of  the  invalidity  of  such  fine  or  recovery  shall  retain 
such  right,  so  that  he  commence  proceedings  within  six  calendar 
months  after  the  death  of  such  party. 


RECORDS   AND    PROCEEDINGS. 

As  to  the  re-  13.  And  be  it  further  enacted.  That,  after  the  thirty-first  day  of  De- 
cords  of  fines  cember,  one  thousand  eight  hundred  and  thirty-three,  the  records  of  all 
andiecovenes  '                              °                                      ^            ' 

in  the  courts  of  fines  and  common  recoveries  levied  and  suffered  in  his  Majesty's  court 
S**wStminit"  ®^  Common  Pleas  at  Westminster,  and  all  the  proceedings  thereof,  shall 
and  Lancaster,  be  deposited  in  such  places  and  kept  by  sUch  persons  as  the  said  court 
^Plwtt  at"'  ^^  Common  Pleas  shall  from  time  to  time  order  or  direct:  and  the  re- 
Durham,  after  cords  of  all  fines  and  common  recoveries  levied  and  suffered  in  his  Ma- 
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jesty's  court  of  Common  Pleas  at  Lancaster,  and  all  the  proceedings  the  Slat  of 
thereof*  shall  be  deposited  in  snch  places  and  kept  by  such  persons  as  ^ 
his  Majesty's  justices  of  assize  for  the  county  palatine  of  Lancaster  for 
the  time  being  shall  from  time  to  time  order  or  direct;  and  the  re- 
cords of  all  fines  and  common  recoyeries  leried  and  sufiPered  in  the  court 
of  Fleas  ci  the  county  palatine  of  Dnrham,  and  all  the  proceedings 
thereof,  shall  be  deposited  in  such  places  and  kept  by  such  persons  as 
the  said  court  of  Pleas  shall  from  time  to  time  order  or  direct;  and  in 
the  meantime  the  said  records  and  proceedings  shall  remain  in  the  same 
places  respectively  where  they  are  now  deposited,  and  be  kept  by  the 
respectiye  persons  who  would  have  ^continued  entitled  .to  the  custody 
thereof  if  this  act  had  not  been  passed:  and  while  the  said  records  and 
proceedings  respectively  shall  be  kept  by  such  persons  respectively, 
searches  may  be  made  and  extracts  and  copies  obtained  as  heretofore, 
and  on  paying  the  accustomed  fees;  and  when  any  of  the  records  and 
proceedings  shall,  by  the  order  of  the  court  or  justices  having  the  con- 
trol over  the  same,  be  kept  by  any  other  person,  then,  so  far  as  relates 
to  the  records  and  proceedings  in  the  custody  of  such  other  person, 
searches  may  be  made  and  extracts  or  copies  obtained  at  such  times 
and  on  paying  such  fees  as  shall  from  time  to  time  be  ordered  by  the 
court  or  justices  having  the  control  over  the  same:  and  the  extracts  or 
copies  so  obtained  shall  be  as  available  in  evidence  as  they  would  have 
been  if  obtained  from  the  person  whose  duty  it  would  have  been  to 
have  made  and  delivered  out  the  same  if  this  act  had  not  been  passed. 

SBatvanttfK. 

'     14,  And  be  it  further  enacted.  That  all  warranties  of  lands  which,  EstaiestaO, 

after  the  thirty-first  day  of  December,  one  thousand  eight  hundred  ^l^f^^ 

and  thirty-three,  shall  be  made  or  entered  into  by  any  tenant  in  tail  on,  no  longer 

thereof  shaU  be  absolutely  void  against  the  issue  in  tail,  and  all  ^'^^l]'^ 
persons  whose  estates  are  to  take  effect  after  the  determination  or  in 
defeasan&  of  the  estate  tail. 


Ztnanti  in  Call. 

GENERAL   ENABLING   CLAtTSE. 

15.  And  be  it  further  enacted.  That,  afler  the  thirty-first  day  of  Power,  after 

December,  one  thousand  eight  hundred  and  thirty-three,  every  actual  isssVodisMe 

tenant  in  tail,  whether  in  possession,  remainder,  contingency,  or  other-  of  lands  entailed 

wbe,  shall  have  full  power  to  dispose  of,  for  an  estate  in  fee-simple  fo/f  {^"fgtate 

absolute,  or  for  any  less  estate,  the  lands  entailed,  as  against  all  per-  saving  the 

v2 
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righuofcertaio  sons  claiming  the  lands  entailed  by  force  of  any  estate  tail  which  shall 
^  be  vested  in  or  might  be  claimed  by,  or  which  but  for  some  previous 

act  would  have  been  vested  in,  or  might  have  been  claimed  by,  the 
person  making  the  disposition,  at  the  time  of  his  making  the  same,' 
and  also  as  against  all  persons,  including  the  King^s  most  excellent 
Majesty,  his  heirs  and  successors,  whose  estates  are  to  take  e£Pect  after 
the  determination  or  in  defeasance  of  any  such  estate  tail;  saving 
always  the  rights  of  all  persons  in  respect  of  estates  prior  to  the  estate 
tail  in  respect  of  which  such  disposition  shall  be  made,  and  the  rights 
of  all  other  persons,  except  those  against  whom  such  disposition  b  by 
this  act  authorized  to  be  made. 

EX    PROVISIONE   VIRI,    &C, — RESTRAINING   CLAUSE. 

Power  of  dis-  1 6.  Provided  always,  and  be  it  further  enacted,  That  where,  under 

be^xeruUed  by  ***y  settlement  made  before  the  passing  of  this  act,  any  woman  shall 
women  tenaDts  be  tenant  in  tail  of  lands  within  the  provisions  of  an  act  passed  in  the 
visione^in'un-  eleventh  year  of  the  reign  of  his  Majesty  King  Henry  the  Seventh,  in- 
der  11  H.  7,  c.  tituled,  **  Certain  alienations  made  by  the  wife  of  the  lands  of  her 
aMcntT^*  ^*       deceased  husband  shall  be  void,"  the  power  of  disposition  hereinbefore 

contained  as  to  such  lands  shall  not  be  exercised  by  her  except  with 
such  assent  as,  if  this  act  had  not  been  passed,  would,  under  the  pro- 
visions of  the  said  act  of  King  Henry  the  Seventh,  have  rendered 
valid  a  fine  or  common  recovery  levied  or  suffered  by  her  of  such 
lands. 

REPEAL  OF  11  Hen.  7,  c.  20. 

Except  as  to  17.  Provided  always,  and  be  it  further  enacted.  That,  except  as  to 

te^before^"  lands  comprised  in  any  settlement  made  before  the  passing  of  this 

thu  act,  the  act  act,  the  said  act  of  the  eleventh  year  of  the  reign  of  his  Majesty  King 

repealed  *  ^^*  Henry  the  Seventh  shall  be  and  the  same  is  hereby  repealed. 

reversion  in  CKOVfs. — restraining  clause. 

The  power  of  18.  Provided  always,  and  be  it  further  enacted.  That  the  power  of 

to*extend°t "°'  disposition  hereinbefore  contained  shall  not  extend  to  tenants  of  es- 
certaiQ  tenants    tates  tail  who,  by  an  act  passed  in  the  thirty-fourth  and  thirty-fifth 

years  of  the  reign  of  his  Majesty  King  Henry  the  Eighth,  intituled, 
'*  An  Act  to  embar  feigned  Recovery  of  Lands  wherein  the  ELing  is 
in  reversion,"  or  by  any  other  act,  are  restrained  from  barring  their 
estates  tail  (a),  or  to  tenants  in  tail  after  possibility  of  issue  extinct. 

(a)  Duke  qf  Grqflon  v.  London  and  Birmingham  Railway  Company^  5  Bing. 
N.  C.  27. 


in  tail. 


FINES  AND  RECOVERIES. 


293 


BASE    FEES. ENABLING   CLAUSE. 


19.  And  be  it  further  enacted,  That,  after  the  thirty-first  day  of  Power  after  the 
December,   one  thousand  eight  hundred  and  thirty-three,   in  every   3l«tofDec. 
case  in  which  an  estate  tail  in  any  lands  shall  have  been  barred  and  base  'fees^°aa^ 
converted  into  a  base  fee,  either  before  or  on  or  after  that  day,  the   *"*  the  rights 
person  who,  if  such  estate  tail  had  not  been  barred,  would  have  been  son^     °  ^'' 
actual  tenant  in  tail  of  the  same  lands,  shall  have  full  power  to  dis- 
pose of  such  lands  as  against  all  persons,  including  the  King's  most 
excellent  Majesty,  his  heirs  and  successors,  whose  estates  are  to  take 
effect  after  the  determination  or  in  defeasance  of  the  base  fee  into 
^hich  the  estate  tail  shall  have  been  converted,  so  as  to  enlarge  the 
base  fee  into  a  fee* simple  absolute;  saving  always  the  rights  of  all 
persons  in  respect  of  estates  prior  to  the  estate  tail  which  shall  have 
been  converted  into  a  base  fee,  and  the  rights  of  all  other  persons, 
except  those  against  whom  such  disposition  is  by  this  act  authorized 
to  be  made. 


HEIRS    EXPECTANT. — RESTRAINING   CLAUSE. 

20.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  Issue  inherit* 

this  act  contained  shall  enable  any  person  to  dispose  of  any  lands  en-  *j>|c  not  en- 

.  abled  to  oar  ex- 
tailed  in  respect  of  any  expectant  interest  which  he  may  have  as  issue  pectancies* 

inheritable  to  any  estate  tail  therein. 


DISPOSITIONS    FOR  A   LIMITED    PURPOSE. 

21.  Provided  always,  and  be  it  ftirther  enacted,  That,  if  a  tenant  in  Extent  of  th« 
tail  of  lands  shall  make  a  disposition  of  the  same  under  this  act,  by  ^'^^^  created 
way  of  mortgage,  or  for  any  other  limited  purpose,  then  and  in  such   tail  by  way  of 
case  such  disposition  shall,  to  the  extent  of  the  estate  thereby  created,,   mortgage,  or 
be  an  absolute  bar  in  equity  as  well  as  at  law  to  all  persons  as  against  limited  pur* 
whom  such  disposition  is  by  this  act  authorized  to  be  made,  notwith-  I^^*®* 
standing  any  intention  to  the  contrary  may  be  expressed  or  implied 
in  the  deed  by  which  the   disposition  may  be  effected:    provided 
always,  that,  if  the  estate  created  by  such  disposition  shall  be  only 
an  estate  pour  autre  vie,  or  for  years  absolute  or  determinable,  or  if,  by 
a  disposition  under  this  act,  by  a  tenant  in  tail  of  lands,  an  interest, 
charge,  lien,  or  incumbrance,  shall  be  created  without  a  term  of  years 
absolute  or  determinable,  or  any  greater  estate,  for  securing  or  raising 
the  same,  then  such  disposition  shall  in  equity  be  a  bar  only  so  far  as 
may  be  necessary  to  give  full  efiect  to  the  mortgage,  or  to  such  other 
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limited  purpose,  or  to  such  interest,  lien,  charge,  or  incumbrance,  not- 
withstanding any  intention  to  the  contrary  may  be  expressed  or  implied 
in  the  deed  by  which  the  disposition  may  be  effected. 


PROTECTORSHIP — INSTITUTED. 

The  owner  of  ^^'  ^^^  ^^  ^^  further  enacted,  That  if,  at  the  time  when  there  shall 
the  first  exist-  be  a  tenant  in  tail  of  lands  under  a  settlement,  there  shall  be  sub- 
a^M^ement  ^'  sisting  in  the  same  lands  or  any  of  them,  under  the  same  settlement^ 
prior  to  the  any  estate  for  years  determinable  on  the  dropping  of  a  life'  or  Uves, 
der  the  same"  ^^  ^^7  greater  estate  (not  heiag  an  estate  for  years)  prior  to  the  estate 
eettlement,  to  tail,  then  the  person  who  shall  be  the  owner  of  the  prior  estate,  or 
of  the  Mttle-  ^®  ^^  ^  B^^^  prior  estates  if  more  than  one,  then  subsisting  under 
ment.  the  same  settlement,  or  who  would  have  been  so  if  no  absolute  dispo- 

sition thereof  had  been  made,  (the  first  of  such  prior  estates,  if  more 
than  one,  being  for  all  the  purposes  of  this  act  deemed  the  prior  es- 
tate), shall  be  the  protector  of  the  settlement  so  far  as  regards  the 
lands  in  which  such  prior  estate  shall  be  subsisting,  and  shall  for  all 
the  purposes  of  this  act  be  deemed  the  owner  of  such  prior  estate, 
/  although  the  same  may  have  been  charged  or  incumbered  either  by 
the  owner  thereof  or  by  the  settlor,  or  otherwise  howsoeyer,/and 
although  the  whole  of  the  rents  and  profits  be  exhausted  or  required 
for  the  payment  (ji  the  charges  and  incumbrances  on  such  prior 
estate,  y&nd  although  such  prior  estate  may  hare  been  absolutely  dis- 
posed of  by  the  owner  thereof,  or  by  or  in  consequence  of  the  bank- 
ruptcy or  insolyency  of  such  owner,  or  by  any  other  act  or  default 
of  such  owner  ;/and  that  an  estate  by  the  curtesy,  in  respect  of  the 
estate  tail, /or  of  any  prior  estate  created  by  the  same  settlement, 
shall  be  deemed  a  prior  estate  under  the  same  settlement  within  the 
meaning  of  this  clause:  and  that  an  estate  by  way  of  resulting  use 
or  trust  to  or  for  the  settlor  shall  be  deemed  an  estate  under  the  same 
settlement  within  the  meaning  of  this  clause. 


PROTECTORSHIP — UNDIVIDED   SHARES. 

Each  of  two  or  ^'  Provided  always,  and  be  it  further  enacted.  That,  where  two 
more  owners  of  or  more  persons  shall  be  owners,  under  a  settlement  within  the 
L^the  sokpro-  ™®*™*g  ^^  ^8  act,  of  a  prior  estate,  the  sole  owner  ci  which  estate, 
tectoT  as  to  his    if  there  had  been  only  one,  would  in  respect  thereof  have  been  the 

protector  of  such  settlement,  each  of  such  persons,  in  respect  of  such 
undiTided  share  as  he  could  dispose  of,  shall  for  all  the  purposes  of 
this  act  be  deemed  the  owner  of  a  prior  estate,  and  shall,  in  exclusion 
of  the  other  or  others  of  them,  be  the  sole  protector  of  such  settlement 
to  the  extent  of  such  undivided  share. 


share. 
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PROTECTORSHIP — MARRIED  WOMEN. 

24.  Prorided  always,  and  be  it  further  enacted^  That,  where  a  Where  a  mar- 
married  woman  would,  if  single,  be  the  protector  of  a  settlement  in  aloii78luirbe 
respect  of  a  prior  estate,  which  is  not  thereby  settled^  or  agreed  or  ^^  protector, 
directed  to  be  settled,  to  her  separate  use,  she  and  her  husband  to-  and  he/hus-  ^ 
gether  shall  in  respect  of  such  estate  be  the  protector  of  such  settle-  hand  together 
ment,  and  shall  be  deemed  one  owner;  but  if  such  prior  estate  shall  tector.    ^^"^ 
by  such  settlement  have  been  settled,  or  agreed  or  directed  to  be  set- 
tled, to  her  separate  use,  then  and  in  such  case  she  alone  shall  in 
respect  of  such  estate  be  the  protector  of  such  settlement. 


PROTECTORSHIP — ESTATES    RESTORED   OR   CONFIRMED. 

25.  ProTided  always,  and  be  it  further  enacted.  That,   except  in  As  to  esutes 
the  case  of  a  lease  hereinafter  provided  for,  where  an  estate  shall  be  ^||^[^^  °' 
limited  by  a  settlement  by  way  of  confirmation,  or  where  the  settle-  tlement 
ment  shall  merely  hate  the  effect  of  restoring  an  estate,  in  either  of 
those  cases  such  estate  shall  for  the  purposes  of  this  act,  so  fiur  as  re- 
gards the  protector  of  the  settlement,  be  deemed  an  estate  subsisting 
under  such  settlement. 


PROTECTORSHIP — LESSEES   UNDER   SETTLEMENTS   EXCLUDED. 

26.  Provided  always,  and  be  it  further  enacted.  That,  where  a  As  tc>  leases  at 
lease  at  a  rent  shall  be  created  or  confirmed  by  a  settlement,  the  per-  ^^  created  by 
son  in  whose  favour  such  lease  shall  be  created  or  confirmed  shall 

not  in  respect  thereof  be  the  protector  of  such  settlement. 

PROTECTORSHIP — DOWRE8SES,    &C.,    EXCLUDED. 

27.  Provided  always,  and  be  it  further  enacted.  That  no  woman  No  tenant  in 
in  respect  of  her  dower,  and  (except  in  the  case  hereinafter  provided  exr<nitorr&c, 
for,  or  of  a  bare  trustee  under  a  settlement  made  on  or  before  the  ^  be  protector, 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  thirty-  ^e^of  a\are 
three)  no  bare  trustee,  heir,  executor,  administrator,  or  assign,  in  re-  trustee, 
spect  of  any  estate  taken  by  him  as  such  bare  trustee,  heir,  executor, 
administrator,  or  assign,  shall  be  the  protector  of  a  settlement. 

PROTECTORSHIP — IN    CASES   OF   EXCLUSION. 

28.  Provided  always,  and  be  it  further  enacted.  That,  where  under  Who  shall  be 

the  protector 
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where  the 
owner  of  the 
prior  estate 
shall,  hy  the 
laa.t  two  clauses, 
be  excluded. 
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any  settlement  there  shall  be  more  than  one  estate  prior  to  an  estate 
tail,  and  the  person  who  shall  be  the  owner  withm  the  meaning  of 
this  act  of  any  such  prior  estate,  in  respect  of  which,  bnt  for  the  two 
last  preceding  clanses,  or  either  of  them,  he  would  hare  been  the 
protector  of  the  settlement,  shall  by  Tirtue  of  such  clauses^  or  either 
of  them,  be  excluded  from  being  the  protector,  then  and  in  such  case 
the  person  (if  any),  who,  if  such  estate  did  not  exists  would  be  the 
protector  of  the  settlement,  shall  be  such  protector. 


Where,  in  the 
disposition  of 
an  estate  before 
the  31st  Dec 
1833,  the  per- 
son to  make  the 
tenant  to  the 
writ  of  entry  in 
8  recovery  shall 
be  the  protec- 
tor. 


PROTECTORfSHIP — TENANT   TO    PRECIPE. 

29.  Provided  always^  and  be  it  further  enacted>  That,  where  al«* 
ready,  or  on  or  before  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three^  an  estate  under  a  settlement  shall 
have  been  disposed  of  either  absolutely  or  otherwise,  and  either  for 
valuable  consideration  or  not,  the  person  who  in  respect  of  such 
estate  would,  if  this  act  had  not  been  passed*  have  been  the  proper 
person  to  have  made  the  tenant  to  the  writ  of  entry  or  other  writ  for 
suffering  a  common  recovery  of  the  lands  entailed  by  such  settlement, 
shall,  during  the  continuance  of  the  estate  which  conferred  the  right  to 
make  the  tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector 
of  such  settlement. 


Where,  in  the 
case  of  the  dis- 
position of  a 
reversion  on  or 
before  the  Slst 
of  Dec.  1833, 
the  person  to 
make  the  tenant 
to  the  writ  of 
entry  in  a  re- 
covery shall  be 
the  protector. 


PROTECTORSHIP — TENANT  TO   PRiBCIPE* 

30.  Provided  always,  and  be  it  further  enacted.  That,  where  any 
person  having  either  already,  or  on  or  before  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  either  for 
valuable  consideration  or  not,  disposed  of,  either  absolutely  or  other* 
wise,  a  remainder  or  reversion  in  fee  in  any  lands,  or  created  any 
estate  out  of  such  remainder  or  reversion,  would  under  this  act^  if 
this  clause  had  not  been  inserted,  have  been  the  protector  of  the  set- 
tlement by  which  the  lands  were  entailed  in  which  such  remainder 
or  reversion  may  be  subsisting,  and  thereby  be  enabled  to  concur  in 
the  barring  of  such  remainder  or  reversion,  which  he  could  not  have 
done  if  he  had  not  become  such  protector,  then  and  in  every  such  case 
the  person  who,  if  this  act  had  not  been  passed,  would  have  been  the 
proper  person  to  have  made  the  tenant  to  the  writ  of  entry  or  other 
writ  for  suffering  a  common  recovery  of  such  lands,  shall,  during  the 
continuance  of  the  estate  which  conferred  the  right  to  make  the 
tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector  of  such 
settlement. 
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PROTECTORSHIP — BARE  TRUSTEE. 


.    31.  ProYided  always,  and  be  it  fiirther  enacted.  That  where,  under  Where  aluiine 
auy  settlement  of  lands  made  before  the  passing  of  this  act,  the  person  ^^  gettement 
who,  if  this  act  had  not  been  passed,  would  have  been  the  proper  per-  m&de  before 
ton  to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  th^^^ghall  bo 
a  common  recovery  of  such  lands  for  the  purpose  of  barring  any  estate  the  protector, 
tail  or  other  estate  under  such  settlement,  shall  be  a  bare  trustee,  such 
trustee  shall,  during  the  continuance  of  the  estate  conferring  on  him 
the  right  to  make  the  tenant  to  such  writ  of  entry  or  other  writ,  be  the 
protector  of  such  settlement. 

PROTECTORSHIP — POWER  TO  APPOINT  PROTECTOR. 

32.  Provided  always,  and  be  it  further  enacted.  That  it  shall  be  Power  to  any 
lawful  for  any  settlor  entailing  lands  to  appoint,  by  the  settlement  by  Jl^j^J^^g  p^ 
which  the  lands  shall  be  entailed,  any  number  of  persons  in  esse,  tector. 
not  exceeding  three,  and  not  being  aliens,  to  be  protector  of  the  set« 
tlement  in  lieu  of  the  person  who  would  have  been  the  protector  if  this 
clause  had  not  been  inserted,  and  either  for  the  whole  or  any  part  of 
the  period  for  which  such  person  might  have  continued  protector,  and 
by  means  of  a  power  to  be  inserted  in  such  settlement  to  perpetuate 
during  the  whole  or  any  part  of  such  period  the  protectorship  of  the 
settlement  in  any  one  person  or  number  of  persons  in  esse,  and  not 
being  an  alien  or  aliens,  whom  the -donee  of  the  power  shall  think, 
proper  by  deed  to  appoint  protector  of  the  settlement  in  the  place  of 
any  one  person  or  nimiber  of  persons  who  shall  die  or  shall  by  deed 
relinquish  his  or  their  office  of  protector;  and  the  person  or  persons 
so  appointed  shall^  in  case  of  there  being  no  other  person  then  pro- 
tector of  the  settlement,  be  the  protector,  and  shall,  in  case  of  there 
being  any  other  person  then  protector  of  the  settlement,  be  protector 
jointly  with  such  other  person:  provided  nevertheless,  that,  by  virtue 
or  means  of  any  such  appointment,  the  number  of  the  persons  to  com- 
pose the  protector  shall  never  exceed  three :  provided  further  never- 
theless, that  every  deed  by  which  a  protector  shall  be  appointed  under 
a  power  in  a  settlement,  and  every  deed  by  which  a  protector  shall 
relinquish  his  office,  shall  be  void  unless  inrolled  in  his  Majesty's  high 
court  of  Chancery  within  six  calendar  months  after  the  execution 
thereof:  provided  further  nevertheless,  that  the  person  who,  but  for 
this  clause,  would  have  been  sole  protector  of  the  settlement,  may  be 
one  of  the  persons  to  be  appointed  protector  under  this  clause,  if 
the  settlor  shall  think  fit,  and  shall,  unless  otherwise  directed  by  the 


settlor,  act  as  sole  protector  if  the  other  persons  oonstitutuig  the  pro- 
tector shall  have  ceased  to  be  so  by  death  or  relinquishment  of  the 
office  by  deed,  and  no  other  person  shall  have  been  appointed  in  their 
place. 

PROTECTORSHIP — LUNATIC,  &C. 

In  cues  of  lu-  33.  Provided  always,  and  be  it  fortha  enacted,  That,  if  any  person, 
Ch^'cdfor^r  Protector  of  a  settlement,  shall  be  lunatic,  idiot,  or  of  unsound  mind^ 
Lord  Keeper,      and  whether  he  shall  have  been  found  such  by  inquisition  or  not, 

miirio'j^w.T    *^«^  ^^  ^^  H«**  ChanceDor  (a)  of  Great  Britain,  or  the  Lord 
other  persons      Keeper,  Or  the  Lords  Commissioners  for  the  custody  of  the  great  seal 
luiuuics  oTln     ^^  Great  Britain  for  the  time  being,  or  other  the  person  or  persons  for 
cases  of  treason  the  time  being  intrusted  by  the  Eling's  sign  manual  with  the  care  and 
^e  court  of^ '     commitment  of  the  custody  of  the  persons  and  estates  of  persons  found 
Chancery,  to  be  lunatic,  idiot,  and  of  unsound  mind,  shall  be  the  protector  of  such 
e  protector.)    settlement  in  lieu  of  the  person  who  shall  be  such  lunatic,  or  idiot,  or 
of  unsound  mind  as  aforesaid:  or  if  any  person,  protector  of  a  settle- 
ment, shall  be  conricted  of  treason  or  felony,  or  if  any  person,  not  being 
the  owner  of  a  prior  estate  under  a  settlement,  shall  be  protector  of  such 
settlement,  and  shall  be  an  in&nt,  or  if  it  shall  be  imcertain  whether 
such  last-mentioned  person  be  living  or  dead,  then  his  Majesty's  high 
court  of  Chancery  shall  be  the  protector  of  such  settlement  in  lieu  of 
the  person  who  shall  be  an  infant  or  whose  existence  cannot  be  ascer- 
tained as  aforesaid;  or,  if  any  settlor  entailing  lands  shall,  in  the  settle- 
ment by  which  the  lands  shall  be  entailed,  declare  that  the  person  who, 
as  owner  of  a  prior  estate  under  such  a  settlement,  would  be  entitled  to 
be  protector  of  the  settlement  shall  not  be  such  protector,  and  shall 
not  appoint  any  person  to  be  protector  in  his  stead,  then  the  said 
court  of  Chancery  shall,  as  to  the  lands  in  which  such  prior  estate 
shall  be  subsisting,  be  the  protector  of  the  settlement  during  the  conti- 
nuance of  such  estate;  or  if  in  any  other  case  where  there  shall  be 
subsisting  under  a  settlement  an  estate  prior  to  an  estate  tail  under  the 
same  settlement,  and  such  prior  estate  shall  be  sufficient  to  qualify 
the  owner  thereof  to  be  protector  of  the  settlement,  and  there  shal^ 
happen  at  any  time  to  be  no  protector  of  the  settlement  as  to  the 
lands  in  which  the  prior  estate  shall  be  subsisting,  the  said  court  of 
Chancery  shall,  while  there  shall  be  no  such  protector,  and  the  prior 
estate  shall  be  subsisting,  be  the  protector  of  the  settlement  as  to  such 
lands. 

(a)  In  re  Newman,  2  Mylne  &  Cr.  112. 
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TENANT   IN  TAIL  AND   PROTKCTOR — RK8T&AININO  CLAUSE, 

34.  ProTided  always,  and  be  it  ftirther  enacted.  That,  if  at  the  time  Where  there  is 
when  any  person,  actual  tenant  in  tail  of  lands  under  a  settlement,  but  ^nwnt  re^*ii-* 
not  entitled  to  the  remainder  or  reversion  in  fee  immediately  expectant  site  to  enable 
on  the  determination  of  his  estate  tail,  shall  be  desirous  of  making  [J^  tidl^io  o-eato 
under  this  act  a  disposition  of  the  lands  entailed,  there  shall  be  a  pro-  •  larger  estate 
tector  of  such  settlement,  then  and  in  every  such  case  the  consent  of  ^^  *  ^** 
such  protector  shall  be  requisite  to  enable  such  actual  tenant  in  tail  to 
dispose  of  the  lands  entailed  to  the  full  extent  to  which  he  b  herein- 
before authorized  to  dispose  of  the  same;  but  such  actual  tenant  in 
tail  may,  without  such  consent,  make  a  disposition  under  this  act  of 
the  lands  entailed,  which  shall  be  good  against  all  persons  who,  by  force 
of  any  estate  tail  which  shall  be  vested  in  or  might  be  claimed  by,  or 
which  but  for  some  previous  act  or  default  would  have  been  vested  in 
or  might  have  been  claimed  by,  the  person  making  the  disposition  at 
the  time  of  his  making  the  same,  shall  claim  the  lands  entailed. 


OWNER  OF   RASE    FEE   AND   PROTECTOR — RESTRAINING   CLAUSE. 

35.  Provided  always,  and  be  it  further  enacted.  That,  where  an  Where  a  base 
estate  tail  shall  have  been  converted  into  a  base  fee,  in  such  case,  so  f«e  and  a  pro- 

tector,  his  con* 

long  as  there  shall  be  a  protector  of  the  settlement  by  which  the  estate  sent  requisite 
tail  was  created,  the  consent  of  such  protector  shall  be  requisite  to  fotheexercis- 

.  ingofapower 

enable  the  person  who  would  have  been  tenant  of  the  estate  tail  if  the  of  disposition, 
same  had  not  been  barred,  to  exercise,  as  to  the  lands  in  respect  of 
which  there  shall  be  such  protector,  the  power  of  disposition  herein- 
before contained. 


PROTECTOR — HIS   IRRESPONSIBILITY,  &C. 

36.  And  be  it  further  enacted.  That  any  device,  shift,  or  contrivance.  The  protector 
by  which  it  shall  be  attempted  to  control  the  protector  of  a  settlement  *®  ^  subject  to 

.        .  .       ,  .  ^        \_  X  !_•       •  i»  •       I.'     no  control  in 

m  giving  his  consent,  or  to  prevent  him  m  any  way  mm  using  his  the  exercise  of 

absolute  discretion  in  regard  to  his  consent,  and  also  any  agreement  ^"  P^^?'  ^^ 

^tered  into  by  the  protector  of  a  settlement  to  withhold  his  consent, 

shall  be  void;  and  that  the  protector  of  a  settlement  shall  not  be 

deemed  to  be  a  trustee  in  respect  pf  his  power  of  consent;  and  a  court 

of  equity  shall  not  control  or  interfere  to  restrain  the  exercise  of  his 

power  of  consent,  nor  treat  his  giving  consent  as  a  breach  of  trost* 
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PROTECTORSHIP — EXCI.U8ION    OF   EQUITY. 

Certain  rules  of      37.  ProTided  always,  and  be  it  fiirther  enacted.  That  the  rules  of 
equity^not  u>^     ^^[^j  jn  relation  to  dealings  and  transactions  between  the  donee  of  a 
protector  and  a   power  and  any  object  of  the  power  in  whose  favour  the  same  may  be 
^^"deTthcMtme    ^^tercised,  shall  not  be  held  to  apply  to  dealings  and  transactions  be- 
tween the  protector  of  a  settlement  and  a  tenant  in  tail  under  the  same 
settlement,  upon  the  occasion  of  the  protector  giving  his  consent  to  a 
disposition  by  a  tenant  in  tail  under  this  act. 

CONFIRMATION    OF  VOIDABLE    ESTATES. 

A  voidable  es-        38.  Provided  always,  and  be  it  further  enacted.  That,  when  a  tenant 

tate  by  a  tenant  jj^  ^ail  of  lands  under  a  settlement  shall  have  already  created  or  shall 

vour  of  a  pur-  hereafter  create  in  such  lands,  or  any  of  them,  a  voidable  estate  in 

chaser,  con-  favour  of  a  purchaser  for  valuable  consideration,  and  shall  afterwards, 

firmed  by  a  ,        ,  .  ,  ^i       x-l  i  .  .       .       , 

subsequent  dii-  under  this  act,  by  any  assurance  other  than  a  lease  not  reqmnng  inrol- 
position  of  such  ment,  make  a  disposition  of  the  lands  in  which  such  voidable  estate 
under  this  act,     shall  be  created  or  any  of  them,  such  disposition,  whatever  its  object 

but  not  against    ^'^7  be,  and  whatever  may  be  the  extent  of  the  estate  intended  to  be 

a  purchaser  , 

vithout  notice,    thereby  created,  shall,  if  made  by  the  tenant  in  tail  with  the  consent 

of  the  protector  (if  any)  of  the  settlement,  or  by  the  tenant  in  tail 
alone^  if  there  shall  be  no  such  protector,  have  the  effect  of  confirming 
such  voidable  estate  in  the  lands  thereby  disposed  of  to  its  full  extent 
as  against  all  persons  except  those  whose  rights  are  saved  by  this  act; 
but  if  at  the  time  of  making  the  disposition  there  shall  be  a  protector 
of  the  settlement,  and  such  protector  shall  not  consent  to  the  disposi- 
tion, and  the  tenant  in  tail  shall  not  without  such  copsent  be  capable 
under  this  act  of  confirming  the  voidable  estate  to  its  inll  extent,  then 
and  in  such  case  such  disposition  shall  have  the  effect  of  confirming 
such  voidable  estate  so  far  as  such  tenant  in  tail  would  then  be  ca- 
pable under  this  act  of  confirming  the  same  without  such  consent: 
provided  always,  that,  if  such  disposition  shall  be  made  to  a  purchaser 
for  valuable  consideration,  who  shall  not  have  express  notice  of  the 
voidable  estate,  then  and  in  such  case  the  voidable  estate  shall  not  be 
confirmed  as  against  such  purchaser  and  the  persons  claiming  under 
him. 

BASE    FEES — ENLARGEMENT  OF. 


Base  fees,  wV.en  39,  And  be  it  further  enacted.  That,  if  a  base  fee  in  any  lands,  and 

united  with  the  ^|^    remainder  or  reversion  in  fee  in  the  same  lands,  shall  at  the  time  of 

immediate  re-  ,                                 .                               ' 

Tersions,  en-  the  passing  of  this  act,  or  at  any  time  afterwards,  be  united  in  the  same 
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person,  and  at  any  time  after  the  passing  of  this  act  there  shall  he  no  larged  instead 

intermediate  estate  hetween  the  hase  fee  and  the  remainder  or  rever-  ^^  ^®'°K 

sion,  then  and  in  such  case  the  hase  fee  shall  not  merge,  but  shall  be 

ipso  facto  enlarged  into  as  large  an  estate  as  the  tenant  in  tail,  with 

the  consent  of  the  protector,  if  any,  might  haye  created  by  any  dispo- 

sition  under  this  act  if  such  remainder  or  reversion  had  been  Tested  in 

any  other  person. 

MODE    OF  ASSURANCE — GENERAL   SUBSTITUTION    CLAUSE. 

40.  And  be  it  further  enacted,  That  every  disposition  of  lands  under  Tenant  in  tail 
this  act  by  a  tenant  in  tail  thereof  shall  be  effected  by  some  one  of  the  ^^^n  by 
assurances  (not  being  a  will)  by  which  such  tenant  in  tail  could  have  deed  as  if  seised 
made  the  disposition  if  his  estate  were  an  estate  at  law  in  fee-simple  {^^  ^^[i  ^^cqq. 
absolute:  provided  nevertheless,  that  no  disposition  by  a  tenant  in  tail  tract;  and  if  a 
shall  be  of  any  force  either  at  law  or  in  equity,  under  this  act,  unless  wrthheThS"' 
made  or  evidenced  by  deed;  and  that  no  disposition  by  a  tenant  in  tail  band's  concur- 
resting  only  in  contract  either  express  or  implied,  or  otherwise,  and  ""*^®* 
whether  supported  by  a  valuable  or  meritorious  consideration  or  not, 
shall  be  of  any  force  at  law  or  in  equity  under  this  act,  notwithstanding 
such  disposition  shall  be  made  or  evidenced  by  deed;  and  if  the  tenant 
in  tail  making  the  disposition  shall  be  a  married  woman,  the  concur- 
rence of  her  husband  shall  be  necessary  to  give  effect  to  the  same;  and 
any  deed  which  may  be  executed  by  her  for  effecting  the  disposition 
shall  be  acknowledged  by  her  as  hereinafter  directed. 

INROLHENT   OF   ASSURANCE. 

41.  Provided  always,  and  be  it  further  enacted,  That  no  assurance  Every  assur-  X  /*^-/3^J 

by  which  any  disposition  of  lands  shall  be  effected  under  this  act  by  a  f  "^®  ^^  *.  ., 

J  </        r  J        tenant  m  tail,  ^^  ^y^c^  ( ^  r^/ 

tenant  in   tail  thereof,  (except  a  lease  for  any  term  not  exceeding  except  a  lease 

twenty-one  years,  to  commence  from  the  date  of  such  lease,  or  from  ?J*  exceeding 

any  time  not  exceeding  twelve  calendar  months  from  the  date  of  such  years  at  a  rack 

lease,  where  a  rent  shall  be  thereby  reserved,  which,  at  the  time  of  [g^g^^L"? 

granting  such  lease,  shall  be  a  rack  rent,  or  not  less  than  five  sixth  sixths  of  a 

parts  of  a  rack  rent),  shall  have  any  operation  under  this  act,  unless  "*^^/^^^  *°  ^t 

it  be  inroUed  in  his  Majesty's   high  court  of  Chancery  within  six  less  inroUed  in 

calendar  months  after  the  execution  thereof;  and  if  the  assurance  by  ^  :°*^'?  Tu  **"' 

•'in  SIX  montus. 

which  any  disposition  of  lands  shall  be  effected  under  this  act  shall 
be  a  bargain  and  sale,  such  assurance,  although  not  inroUed  within 
the  time  prescribed  by  the  act  passed  in  the  twenty-seventh  year  of 
the  reign  of  his  Majesty  King  Henry  the  Eighth,  intituled  **  For  In- 
rolment  of  Bargains  and  Sales,"  shdl,  if  inrolled  in  the  said  court  of 
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Chancery  widiin  the  time  prescribed  hj  this  cUuse,  be  as  good  and 
valid  as  the  same  would  have  been  if  the  same  had  been  inrolled  in 
the  said  court  within  the  time  prescribed  by  the  said  act  of  Henry  the 
Eighth. 

PROTECTORSHIP — MODE   OF   CONSENT. 

Consent  of  the  42.  And  be  it  ^rther  enacted,  That  the  consent  of  the  protector 
nveTby  ti^e  ^  o^  &  settlement  to  the  disposition  under  this  act  of  a  tenant  in 
same  assurance  tail  shall  be  given  either  by  the  same  assurance  by  which  the  dispo- 
deeZ  ^    '^°^     sition  shall  be  effected,  or  by  a  deed  distinct  from  the  assurance,  and 

to  be  executed  either  on  or  at  any  time  before  the  day  on  which  the 
assurance  shall  be  made,  otherwbe  the  consent  shall  be  void. 


PROTECTORSHIP-— CONSENT   BT   DISTINCT   DEED. 

If  by  a  distinct  43.  And  be  it  further  enacted.  That,  if  the  protector  of  a  settle- 
ddwed  unqua  *  ™^*  shaXL,  by  a  distinct  deed,  give  his  consent  to  the  disposition  of  a 
liBed,  unless  tenant  in  taO,  it  shall  be  considered  that  such  protector  has  given  an 
assunmc^    ^    absolute  and  unqualified  consent,  unless  in  such  deed  he  shall  refer  to 

the  particular  assurance  by  which  the  disposition  shall  be  effected,  and 
shall  confine  his  consent  to  the  disposition  thereby  made. 


Protector  not 
to  revoke  his 
consent. 


PROTECTORSHIP— CONSENT  IRREVOCABLE. 

44.  And  be  it  further  enacted.  That  it  shall  not  be  lawful  for 
the  protector  of  a  settlement,  who,  under  this  act,  shall  have  given  his 
consent  to  the  disposition  of  a  tenant  in  tail,  to  revoke  such  consent. 


PROTECTOR8HI1 


-CONSENT  OF  MARRIED   WOMAN. 


A  married  WO-  45.  And  be  it  further  enacted.  That  any  married  woman,  being 
to*conMnt^M  a  ^^^^^^  slone  or  jointly  with  her  husband  protector  of  a  settlement,  may 
feme  sole.  under  this  act,  in  the  same  manner  as  if  she  were  a  feme  sole,  give  her 

consent  to  the  disposition  ct  a  tenant  in  tail. 


Content  of  a 
protector  by 
distinct  deed, 
void  unless 
inrolled  with 
or  before  the 
assarance. 


PROTECTORSHIP — INROLMENT  OF   DISTINCT   DEED. 

46.  Provided  always,  and  be  it  further  enacted.  That  the  consent  of  a 
protector  to  the  disposition  of  a  tenant  in  tail  shall,  if  given  by  a  deed 
distinct  from  the  assurance  by  which  the  disposition  shall  be  effected 
by  the  tenant  in  tail,  be  void,  unless  such  deed  be  inrolled  in  his 
Majesty's  high  court  of  Chancery,  either  at  or  before  the  time  when 
the  assurance  shall  be  inrolled. 
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JURISDICTION   OF  SaVITY — KZCLUSION   OF. 

47.  And  be  it  further  enacted,  That,  in  cases  ci  dispositions  of  Coorts  of 
lands  under  this  act  by  tenants  in  tail  thereof,  and  also  in  cases  of  f^^i^^^gf^^t 
consents  by  protectors  of  settlements  to  dispositions  of  lands  under  effect  to  dis- 
this  act  by  tenants  in  tail  thereof,  the  jurisdiction  of  courts  of  equity   {emints^in  tail 
shall  be  altogether  excluded,  either  on  the  behalf  of  a  person  claiming  or  consents  of 
for  a  Taluable  or  meritorious  consideration,  or  not,  in  regard  to  the  ^tUemento 
specific  performance  of  contracts,  and  the  suppljring  of  defects  in  the  which  in  couru 
execution  either  of  the  powers  of  disposition  given  by  this  act  to  not  be  effectuaJ. 
tenants  in  tail,  or  of  the  powers  of  consent  giyen  by  this  act  to  pro- 
tectors of  settlements,  and  the  supplying  under  any  circumstances  of 
the  want  of  execution  of  such  powers  of  disposition  and  consent  re- 
spectively, and  in  regard  to  giving  effect  in  any  other  manner  to  any 
act  or  deed  by  a  tenant  in  tail  or  protector  of  a  settlement,  which  in  a 
court  of  law  would  not  be  an  effectual  disposition  or  consent  under  this 
act;  and  that  no  disposition  of  lands  under  this  act  by  a  tenant  in  tail 
thereof  in  equity,  and  no  consent  by  a  protector  of  a  settlement,  to  a 
disposition  of  lands  under  this  act  by  a  tenant  in  tail  thereof  in  equity, 
shall  be  of  any  force  unless  such  disposition  or  consent  woold,  in  case 
of  an  estate  tail  at  law,  be  an  effectual  disposition  or  consent  under    . 
this  act  in  a  court  of  law. 


PROTECTORSHIP — CONSENT   OF   LUNATIC,    &C, 

48,  Provided  always,  and  be  it  further  enacted*  That,  in  every  case  Lord  Chaneel- 

in  which  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis-  {jjjj/jjje  m>wer 

sioners  for  the  custody  of  the  great  seal,  or  other  the  person  or  persons  to  consent  to 

intrusted  with  the  care  and  commitment  of  the  custody  of  the  persons  a  J^*nt^n'tSl 

and  estates  of  persons  found  hmatic,  idiot,  and  of  unsound  mind,  or  his  and  to  make 

Majesty's  high  court  of  Chancery,  shall  be  the  protector  of  a  settle-  shall  bethoufffat 

ment,  such  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis-  neceaaarv;  and, 

sioners,  or  person  or  persons  so  intrusted  as  aforesaid,  or  the  said  court  pe^n^shall  be 

of  Chancery  (as  the  case  may  be),  while  protector  of  such  settlement,  joint  protector, 

shall,  on  the  motion  or  petition  in  a  summary  way  by  a  tenant  in  tail  ^^^  to'be'vaHd 

under  such  settlement,  have  fiill  power  to  consent  (a)  to  a  disposition  without  his 

under  this  act  by  such  tenant  in  tail,  and  the  disposition  to  be  made  ^'^'^'^^ 
by  such  tenant  in  tail  upon  such  motion  or  petition  as  aforesaid  shall 
be  such  as  shall  be  approved  of  by  such  Lord  High  Chancellor,  Lord 

(a)  In  the  maiter  qfBleunit,  3  Mylne  &  K.  250;  Grant  v.  Vea,  Id.  245.    See  In 
the  matter  o/Starkie,  Id.  247. 
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Keeper^  or  Lords  Commissioners,  or  person  or  persons  so  intrusted  as 
aforesaid,  or  the  said  court  of  Chancery  (as  the  case  may  be) ;  and  it 
shall  be  lawful  for  such  Lord  High  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  or  person  or  persons  so  intrusted  as  aforesaid,  or  the 
said  court  of  Chancery  (as  the  case  may  be),  to  make  such  orders  in 
the  matter  as  shall  be  thought  necessary;  and  if  such  Lord  High  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners,  or  person  or  persons  so 
intrusted  as  aforesaid,  or  the  said  court  of  Cliancery  (as  the  case  may 
be),  shall,  in  lieu  of  any  such  person  as  aforesaid,  be  the  protector  of  a 
settlement,  and  there  shall  be  any  other  person  protector  of  the  same 
settlement  jointly  with  such  person  as  aforesaid,  then  and  in  eveiy  such 
case  the  disposition  by  the  tenant  m  tail,  though  approved  of  as  afore-* 
said,  shall  not  be  valid  unless  such  other  person  being  protector  as 
aforesaid  shall  consent  thereto  in  the  manner  in  which  the  consent  of 
the  protector  is  by  this  act  required  to  be  given. 


Order  of  the 
Lord  Chancel- 
lor, &€.,  to  bo 
evidence  of 
consent 


'  49.  Provided  always,  and  be  it  further  enacted,  That,  in  every 
case  in  which  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners  for  the  custody  of  the  great  seal,  or  other  the  person 
or  persons  intrusted  with  the  care  and  commitment  of  the  custody  of 
the  persons  and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound 
mind,  or  his  Majesty^s  high  court  of  Chancery,  shall  be  the  protector 
of  a  settlement,  no  document  or  instrument,  as  evidence  of  the  consent 
of  such  protector  to  the  disposition  of  a  tenant  in  tail  under  such 
settlement,  shall  be  requisite  beyond  the  order  in  obedience  to  which 
the  disposition  shall  have  been  made. 


COPYHOLDS — aUALIFIGD   APPLICATION    OF    PREVIOUS   CLAUSES. 

The  previous  ^^'  ^^^  ^  ^^  further  enacted.  That  all  the  previous  clauses  in  this 

clauses  to  spply  act,  SO  far  as  circumstances  and  the  different  tenures  will  admit,  shall 
with  c^tain '  ^PP^7  ^  lands  held  by  copy  of  court  roll,  except  that  a  disposition  of 
variations.  ^y  such  lands  under  this  act  by  a  tenant  in  tail  thereof,  whose  estate 

shall  be  an  estate  at  law,  shall  be  made  by  surrender,  and  except  that 
a  disposition  of  any  such  lands  under  this  act  by  a  tenant  in  tail 
thereof,  whose  estate  shall  be  merely  an  estate  in  equity,  may  be  made 
either  by  surrender  or  by  a  deed  as  hereinafter  provided,  and  except  so 
far  as  such  clauses  are  otherwise  altered  or  varied  by  the  clauses  herein* 
afler  contained. 


COPYHOLDS — CONSENT  OF   PROTECTOR   BY    DEED. 

As  to  the  deed        51.  Provided  always,  and  be  it  further  enacted.  That,  if  the  con* 
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BASE    FEES. ENABLING   CLAUSE. 

19.  And  be  it  further  enacted.  That,  after  the  thirty-first  day  of  Power  after  the 
December,   one  thousand  eight  hundred  and  thirty-three,   in  every   Slat  of  Dec. 
case  in  which  an  esUte  tail  in  any  lands  shall  have  been  barred  and  l^rll^^^l'^ 
converted  into  a  base  fee,  either  before  or  on  or  after  that  day,  the  *"fif  the  rights 
person  who,  if  such  estate  tail  had  not  been  barred,  would  have  been  sm^'*"'*  ^^'* 
actual  tenant  in  tail  of  the  same  lands,  shall  have  full  power  to  dis- 
pose of  such  lands  as  against  all  persons,  including  the  King's  most 
excellent  Majesty,  his  heirs  and  successors,  whose  estates  are  to  take 
effect  after  the  determination  or  in  defeasance  of  the  base  fee  into 
^hich  the  estate  tail  shall  have  been  converted,  so  as  to  enlarge  the 
base  fee  into  a  fee-simple  absolute;  saving  always  the  rights  of  all 
persons  in  respect  of  estates  prior  to  the  estate  tail  which  shall  have 
been  converted  into  a  base  fee,  and  the  rights  of  all  other  persons, 
except  those  against  whom  such  disposition  is  by  this  act  authorized 
to  be  made. 


HEIRS    EXPECTANT. — RESTRAINING   CLAUSE. 

20.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  Issae  inherit- 

this  act  contained  shall  enable  any  person  to  dispose  of  any  lands  en*  ^^'^  "^^  ^^' 

tailed  in  respect  of  any  expectant  interest  which  he  may  have  as  issue  pectancie"** 
inheritable  to  any  estate  tail  therein. 


DISPOSITIONS    FOR   A   LIMITED    PURPOSE. 


j^, ...  . „«.  ^..«.^.v»,    Au«b,    u.  a.  M»mui,  III    extent 

tail  of  lands  shall  make  a  disposition  of  the  same  under  this  act    by   ^-^^^  ^ 
way  of  mortgage,  or  for  any  other  limited  purpose,  then  and  in  such   tail  by 


21.  Provided  always,  and  be  it  further  enacted.  That,  if  a  tenant  in  Extent  of  th« 

created 

tenant  in 

way  of 

case  such  disposition  shall,  to  the  extent  of  the  estate  thereby  created^   mortgage,  or 

be  an  absolute  bar  in  equity  as  well  as  at  law  to  all  persons  as  against  limited  pur!*^ 

whom  such  disposition  is  by  this  act  authorized  to  be  made,  notwith-  P°*®- 

standing  any  intention  to  the  contrary  may  be  expressed  or  implied 

in  the  deed  by  which  the  disposition  may  be  effected:    provided 

always,  that,  if  the  estate  created  by  such  disposition  shall  be  only 

an  estate  pour  autre  vie,  or  for  years  absolute  or  determinable,  or  if,  by 

a  disposition  under  this  act,  by  a  tenant  in  tail  of  lands,  an  interest, 

charge,  lien,  or  incumbrance,  shall  be  created  without  a  term  of  years 

absolute  or  determinable,  or  any  greater  estate,  for  secaring  or  raising 

the  same,  then  such  disposition  shall  in  equity  be  a  bar  only  so  far  as 

may  be  necessary  to  give  full  effect  to  the  mortgage,  or  to  such  other 
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limited  purpose,  or  to  such  interest.  Hen,  charge,  or  incumbrance,  not- 
withstanding any  intention  to  the  contrary  may  be  expressed  or  implied 
in  the  deed  by  which  the  disposition  may  be  effected. 


PROTECTORSHIP — INSTITUTED. 

The  owner  of  ^^-  ^^'^  ^^  ^^  further  enacted,  That  if,  at  the  time  when  there  shall 
the  flnt  exiBt-  be  a  tenant  in  tail  of  lands  under  a  settlement,  there  shall  be  sub- 
a  settlement       sisting  in  the  same  lands  or  any  of  them,  under  the  same  settlement. 


prior  to  the        any  estate  for  years  determinable  on  the  dropping  of  a  life  or  lives, 

estate  tail  un-  "^  y        ,    .  ^       rr— o  » 

der  the  same  ^^  B^7  greater  estate  (not  bemg  an  estate  for  years)  pnor  to  the  estate 
settlement,  to  tail,  then  the  person  who  shall  be  the  owner  of  the  prior  estate,  or 
of  the  Mtile*  ^^  ^^  ^  ^^^^  prior  estates  if  more  than  one,  then  subsisting  under 
^^^^'  the  same  settlement,  or  who  would  have  been  so  if  no  absolute  dispo- 

sition thereof  had  been  made,  (the  first  of  such  prior  estates,  if  more 
than  one,  being  for  all  the  purposes  of  this  act  deemed  the  prior  es- 
tate), shall  be  the  protector  of  the  settlement  so  far  as  regards  the 
lands  in  which  such  prior  estate  shall  be  subsisting,  and  shall  for  all 
the  purposes  of  this  act  be  deemed  the  owner  of  such  prior  estate, 
/  although  the  same  may  have  been  charged  or  incumbered  either  by 
the  owner  thereof  or  by  the  settlor,  or  otherwise  howsoever,/and 
although  the  whole  of  the  rents  and  profits  be  exhausted  or  required 
for  the  payment  of  the  charges  and  incumbrances  on  such  prior 
estate,^/&nd  although  such  prior  estate  may  have  been  absolutely  dis- 
posed of  by  the  owner  thereof,  or  by  or  in  consequence  of  the  bank- 
ruptcy or  insolvency  of  such  owner,  or  by  any  other  act  or  default 
of  such  owner  ;/and  that  an  estate  by  the  curtesy,  in  respect  of  the 
estate  tail, /or  of  any  prior  estate  created  by  the  same  settlement, 
shall  be  deemed  a  prior  estate  under  the  same  settlement  within  the 
meaning  of  this  clause:  and  that  an  estate  by  way  of  resulting  use 
or  trust  to  or  for  the  settlor  shall  be  deemed  an  estate  under  the  same 
settlement  within  the  meaning  of  this  clause. 


PROTECTORSHIP-^UNDITIDED   SHARES. 


Each  of  two  or  ^^'  I^^^®<^  always,  and  be  it  further  enacted.  That,  where  two 
more  owners  of  or  more  persons  shall  be  owners,  under  a  settlement  within  the 
be^thesoYe'pro-  "t*®"*^?  of  this  act,  of  a  prior  estate,  the  sole  owner  of  which  estate, 
tector  as  to  his  if  there  had  been  only  one,  would  in  respect  thereof  have  been  the 
snare.  protector  of  such  settlement,  each  of  such  persons,  in  respect  of  such 

undivided  share  as  he  could  dispose  of,  shall  for  all  the  purposes  of 
this  act  be  deemed  the  owner  of  a  prior  estate,  and  shall,  in  exclusion 
of  the  other  or  others  of  them,  be  the  sole  protector  of  such  settlement 
to  the  extent  of  such  undivided  share. 
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PROTECTORSHIP — MARRIED  WOMEN. 

24.  Provided  always,   and  be  it  farther  enacted.  That,  where  a  Where  a  roar- 
married  woman  would,  if  smgle,  be  the  protector  of  a  settlement  in  "lonrs^lbe 
respect  of  a  prior  estate,  which  is  not  thereby  settled,  or  agreed  or  ^^  protector, 
directed  to  be  settled,  to  her  separate  use,  she  and  her  husband  to-  and  he/rua-^ 
geiher  shall  in  respect  of  such  estate  be  the  protector  of  such  settle-  ^^^^  together 
ment,  and  shall  be  deemed  one  owner;  but  if  such  prior  estate  shall  tector.    ^^' 
by  such  settlement  have  been  settled,  or  agreed  or  directed  to  be  set- 
tled, to  her  separate  use,  then  and  in  such  case  she  alone  shall  in 
respect  of  such  estate  be  the  protector  of  such  settlement. 


PROTECTORSHIP — ESTATES   RESTORED   OR   C0NFIRM|:D. 

25.  Prorided  always,  and  be  it  further  enacted.  That,   except  in  As  to  esutea 
the  case  of  a  lease  hereinafter  provided  for,  where  an  estate  shall  be  ^g J^^^  ^^ 
limited  by  a  settlement  by  way  of  confirmation,  or  where  the  settle-  tlement 
ment  shall  merely  have  the  effect  of  restoring  an  estate,  in  either  of 
those  cases  such  estate  shall  for  the  purposes  of  this  act,  so  far  as  re- 
gards the  protector  of  the  settlement,  be  deemed  an  estate  subsisting 
under  such  settlement. 


PROTECTORSHIP — X<ES8ES8   UNDER   SETTLEMENTS   EXCLUDED. 

26.  Provided  always,  and  be  it  further  enacted.  That,  where  a  As  tt)  leaaes  at 
lease  at  a  rent  shall  be  created  or  confirmed  by  a  settlement,  the  per-  Jf "J  created  by 
son  in  whose  favour  such  lease  shall  be  created  or  confirmed  shall 

not  in  respect  thereof  be  the  protector  of  such  settlement. 

PROTECTORSHIP — DOWRESSE8,    &C.,    EXCLUDED. 

27.  Provided  always,  and  be  it  further  enacted.  That  no  woman  No  tenant  in 
in  respect  of  her  dower,  and  (except  in  the  case  hereinafter  provided  exrcutorf&c., 
for,  or  of  a  bare  trustee  under  a  settlement  made  on  or  before  the  ^  be  protector, 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  thirty-  ^^e  of  ITbare 
three)  no  bare  trustee,  heir,  executor,  administrator,  or  assign,  in  re-  tnutee. 
spect  of  any  estate  taken  by  him  as  such  bare  trustee,  heir,  executor, 
administrator,  or  assign,  shall  be  the  protector  of  a  settlement. 

PROTECTORSHIP — IN    CASES   OF   EXCLUSION. 

28.  Provided  always,  and  be  it  further  enacted,  That,  where  under  Who  shall  be 

the  protector 
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where  the 
owner  of  the 
prior  estate 
shall,  by  the 
la8.t  two  clauses, 
be  excluded. 
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any  settlement  there  shall  be  more  than  one  estate  prior  to  an  estate 
tail,  and  the  person  who  shall  be  the  owner  within  the  meaning  of 
this  act  of  any  such  prior  estate,  in  respect  of  which,  but  for  the  two 
last  preceding  claases,  or  either  of  them,  he  would  hare  been  the 
protector  of  the  settlement,  shall  by  virtue  of  such  dauses^  or  either 
of  them,  be  excluded  from  being  the  protector,  then  and  in  such  case 
the  person  (if  any),  who,  if  such  estate  did  not  exist,  would  be  the 
protector  of  the  settlement,  shall  be  such  protector. 


Where,  in  the 
disposition  of 
an  estate  before 
the  31st  Dec 
1838,  the  per- 
son to  make  the 
tenant  to  the 
writ  of  entry  in 
a  recoeery  shall 
be  the  protec- 
tor. 


PROTECTORSHIP — TENANT   TO    PRACIPE. 

29.  Provided  always^  and  be  it  further  enacted.  That,  where  tl^ 
ready,  or  on  or  before  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  an  estate  under  a  settlement  shall 
have  been  disposed  of  either  absolutely  or  otherwise,  and  either  for 
Taluable  consideration  or  not,  the  person  who  in  respect  of  such 
estate  would,  if  this  act  had  not  been  passed*  have  been  the  proper 
person  to  have  made  the  tenant  to  the  writ  of  entry  or  other  writ  for 
suffering  a  common  recovery  of  the  lands  entailed  by  such  settlement, 
shall,  during  the  continuance  of  the  estate  which  conferred  the  right  to 
make  the  tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector 
of  such  settlement. 


Where,  in  the 
case  of  the  dis- 
position of  a 
rerersion  on  or 
before  the  Slst 
of  Dec.  1833, 
the  person  to 
make  the  tenant 
to  the  writ  of 
entry  in  a  re- 
covery 8hall  be 
the  protector. 


PROTECTORSHIP — TENANT  TO    PRECIPE* 

30.  Provided  always,  and  be  it  further  enacted.  That,  where  any 
person  having  either  already,  or  on  or  before  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  either  for 
valuable  consideration  or  not,  disposed  of,  either  absolutely  or  other* 
wise,  a  remainder  or  reversion  in  fee  in  any  lands,  or  created  any 
estate  out  of  such  remainder  or  reversion,  would  under  this  act^  if 
this  clause  had  not  been  inserted,  have  been  the  protector  of  the  set- 
tlement by  which  the  lands  were  entailed  in  which  such  remainder 
or  reversion  may  be  subsisting,  and  thereby  be  enabled  to  concur  in 
the  barring  of  such  remainder  or  reversion,  which  he  could  not  have 
done  if  he  had  not  become  such  protector,  then  and  in  every  such  case 
the  person  who,  if  this  act  had  not  been  passed,  would  have  been  the 
proper  person  to  have  made  the  tenant  to  the  writ  of  entry  or  other 
writ  for  suffering  a  common  recovery  of  such  lands,  shall,  during  the 
continuance  of  the  estate  which  conferred  the  right  to  make  the 
tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector  of  such 
settlement. 
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PROTECTORBHIP'— BARE  TRUSTEE. 

.    31.  Proyided  always^  and  be  it  farther  enacted^  That  where,  under  Wherealwiiw 
any  settlement  of  lands  made  before  the  passing  of  this  act,  the  person  ^  settement 
who,  if  this  act  had  not  been  passed,  would  have  been  the  proper  per-  made  before 
son  to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  tMs^cTshall  be 
a  common  recovery  of  such  lands  for  the  purpose  of  barring  any  estate  the  protector, 
tail  or  other  estate  under  such  settlement,  shall  be  a  bare  trustee,  such 
trustee  shall,  during  the  continuance  of  the  estate  conferring  on  him 
the  right  to  make  the  tenant  to  such  writ  of  entry  or  other  writ,  be  the 
protector  of  such  settlement. 


PROTECTORSHIP — POWER  TO  APPOINT  PROTECTOR. 

32.  Provided  always,  and  be  it  ^rther  enacted.  That  it  shall  be  Power  to  any 
lawful  for  any  settlor  entailmg  lands  to  appoint,  by  the  settlement  by  !^\*^t*jjg  '^ 
which  the  lands  shall  be  entailed,  any  number  of  persons  in  esse,  tector. 
not  exceeding  three,  and  not  being  aliens,  to  be  protector  of  the  set« 
tlement  in  lieu  of  the  person  who  would  have  been  the  protector  if  this 
clause  had  not  been  inserted,  and  either  for  the  whole  or  any  part  of 
the  period  for  which  such  person  might  have  continued  protector,  and 
by  means  of  a  power  to  be  inserted  in  such  settlement  to  perpetuate 
during  the  whole  or  any  part  of  such  period  the  protectorship  of  the 
settlement  in  any  one  person  or  number  of  persons  in  esse,  and  not 
being  an  alien  or  aliens,  whom  the  -  donee  of  the  power  shall  think, 
proper  by  deed  to  appoint  protector  of  the  settlement  in  the  place  of 
any  one  person  or  number  of  persons  who  shall  die  or  shall  by  deed 
relinquish  his  or  their  office  of  protector;  and  the  person  or  persons 
so  appointed  shall^  in  case  of  there  being  no  other  person  then  pro- 
tector of  the  settlement,  be  the  protector,  and  shall,  in  case  of  there 
being  any  other  person  then  protector  of  the  settlement,  be  protector 
jointly  with  such  other  person:  provided  nevertheless,  that,  by  virtue 
or  means  of  any  such  appointment,  the  number  of  the  persons  to  com- 
pose the  protector  shall  never  exceed  three :  provided  further  never- 
theless, that  every  deed  by  which  a  protector  shall  be  appointed  under 
a  power  in  a  settlement,  and  every  deed  by  which  a  protector  shall 
relinquish  his  office,  shall  be  void  unless  inrolled  in  his  Majesty's  high 
court  of  Chancery  within  six  calendar  months  after  the  execution 
thereof:  provided  further  nevertheless,  that  the  person  who,  but  for 
this  clause,  would  have  been  sole  protector  of  the  settlement,  may  be 
one  of  the  persons  to  be  appointed  protector  under  this  clause,  if 
the  settlor  shall  think  fit,  and  shall,  unless  otherwise  directed  by  the 


setiloTy  act  as  sole  protector  if  the  other  persons  constituting  the  pro- 
tector shall  have  ceased  to  be  so  by  death  or  relinquishment  of  the 
office  by  deed>  and  no  other  person  shall  have  been  appointed  in  their 
place. 

PROTBCTOIUSHIP — LUNATIC,  &C. 

lo  cases  of  lu-  33.  Fhivided  always,  and  be  it  fturther  enacted,  That,  if  any  person, 
ChMcelfor  or  P^^^^tor  of  a  setdement,  shall  be  lunatic,  idiot,  or  of  unsound  mind» 
Lord  Keeper,      and  whether  he  shall  have  been  found  such  by  inquisition  or  not, 

mi^''oflerf,''oT    ^^»  ^^^  ^^  ^^^  ChanceDor  (a)  of  Great  Britain,  or  the  Lord 
other  persons      Keeper,  or  the  Lords  Commissioners  for  the  custody  of  the  great  seal 
iuni^^  or  in     ^^  Oreat  Britain  for  the  time  being,  or  other  the  person  or  persons  for 
cases  of  treason  the  time  being  intrusted  by  the  Song's  sign  manual  with  the  care  and 
Che  court  of^'     commitment  of  the  custody  of  the  persons  and  estates  of  persons  found 
Chancery,  to  be  lunatic,  idiot,  and  of  unsound  mind,  shall  be  the  protector  of  such 
e  pro  c  or.  ]    settlement  in  lieu  of  the  person  who  shall  be  such  lunatic,  or  idiot,  or 
of  unsound  mind  as  aforesaid:  or  if  any  person,  protector  of  a  settle- 
ment, shall  be  convicted  of  treason  or  felony,  or  if  any  person,  not  being 
the  owner  of  a  prior  estate  under  a  settlement,  shall  be  protector  of  such 
settlement,  and  shall  be  an  in&nt,  or  if  it  shall  be  uncertain  whether 
such  last-mentioned  person  be  living  or  dead,  then  his  Majesty's  high 
court  of  Chanceiy  shall  be  the  protector  of  such  settlement  in  lieu  of 
the  person  who  shall  be  an  infant  or  whose  existence  cannot  be  ascer- 
tained as  aforesaid;  or,  if  any  settlor  entailing  lands  shall,  in  the  settle- 
ment by  which  the  lands  shall  be  entailed,  declare  that  the  person  who, 
as  owner  of  a  prior  estate  under  such  a  settlement,  would  be  entitled  to 
be  protector  of  the  settlement  shall  not  be  such  protector,  and  shall 
not  appoint  any  person  to  be  protector  in  his  stead,  then  the  said 
court  of  Chancery  shall,  as  to  the  lands  in  which  such  prior  estate 
shall  be  subsisting,  be  the  protector  of  the  settlement  during  the  conti- 
nuance of  such  estate;  or  if  in  any  other  case  where  there  shall  be 
subsisting  under  a  settlement  an  estate  prior  to  an  estate  tail  under  the 
same  settlement,  and  such  prior  estate  shall  be  sufficient  to  qualify 
the  owner  thereof  to  be  protector  of  the  settlement,  and  there  shal^ 
happen  at  any  time  to  be  no  protector  of  the  settlement  as  to  the 
lands  in  which  the  prior  estate  shall  be  subsisting,  the  said  court  of 
Chancery  shall,  while  there  shall  be  no  such  protector,  and  the  prior 
estate  shall  be  subsisting,  be  the  protector  of  the  settlement  as  to  such 
lands. 

(a)  In  re  Newman,  2  Mylne  &  Cr.  112. 
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TENANT   IN  TAIL  AND   PROTKCTOR-— RESTRAINING  CLAUSE. 

34.  ProTided  alwvjrs,  and  be  it  fiirther  enacted,  Tliat»  if  at  the  time  Where  there  ig 
when  any  person,  actual  tenant  in  tail  of  lands  under  a  settlement,  but  ^^^^requ^* 
not  entitled  to  the  remainder  or  reversion  in  fee  immediatelj  expectant  aite  to  enable 
on  the  determination  of  his  estate  tail,  shall  be  desirous  of  making  ||^  tidl"to  ^ato 
under  this  act  a  disposition  of  the  lands  entailed,  there  shall  be  a  pro-  a  larger  etute 
tector  of  such  settlement,  then  and  in  every  such  case  the  consent  of  °  *  ^**  *** 
such  protector  shall  be  requisite  to  enable  such  actual  tenant  in  tail  to 

dispose  of  the  lands  entailed  to  the  full  extent  to  which  he  is  herein- 
before authorized  to  dispose  of  the  same;  but  such  actual  tenant  in 
tail  may,  without  such  consent,  make  a  disposition  under  this  act  of 
the  lands  entailed,  which  shall  be  good  against  all  persons  who,  by  force 
of  any  estate  tail  which  shall  be  vested  in  or  might  be  claimed  by,  or 
which  but  for  some  previous  act  or  default  would  have  been  vested  in 
or  might  have  been  claimed  by,  the  person  making  the  disposition  at 
the  time  of  his  making  the  same,  shall  claim  the  lands  entailed. 

OWNER  OF   BASE    FEE   AND   PROTECTOR — RESTRAINING   CLAUSE. 

35.  Provided  always,  and  be  it  further  enacted.  That,  where  an  Where  a  base 

estate  tail  shall  have  been  converted  into  a  base  fee,  in  such  case,  so  (^®  and  a  pro- 
tector, his  COQ* 

long  as  there  shall  be  a  protector  of  the  settlement  by  which  the  estate  sent  requisite 
tail  was  created,  the  consent  of  such  protector  shall  be  requisite  to  fo  the  exercia- 

inflT  Of  a  power 

enable  the  person  who  would  have  been  tenant  of  the  estate  tail  if  the  of  disposition, 
same  had  not  been  barred,  to  exercise,  as  to  the  lands  in  respect  of 
which  there  shall  be  such  protector,  the  power  of  disposition  herein- 
before contained. 

PROTECTOR — HIS   IRRESPONSIBILITY,  &C. 

36.  And  be  it  further  enacted.  That  any  device,  shifl,  or  contrivance.  The  protector 

by  which  it  shall  be  attempted  to  control  the  protector  of  a  settlement  ^  ^  subject  to 
.        .  .       1  .  ^        \  X  1--       •  it_  •       V     no  control  in 

m  givmg  his  consent,  or  to  prevent  him  m  any  way  from  using  his  the  exercise  of 
absolute  discretion  in  resard  to  his  consent,  and  also  any  agreement  ^^  I^^f^  ^^ 

,.__  °         _  ,_  ^  ,       ..,  V   111^.  consenting. 

ratered  into  by  the  protector  of  a  settlement  to  witnnold  his  consent, 
shall  be  void;  and  that  the  protector  of  a  settlement  shall  not  be 
deemed  to  be  a  trustee  in  respect  pf  his  power  of  consent;  and  a  court 
of  equity  shall  not  control  or  interfere  to  restrain  the  exercise  of  his 
power  of  consent,  nor  treat  his  giving  consent  as  a  breach  of  trust. 
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PROTECTORSHIP — EXCLUSION    OF   EQUITY. 

Certain  rulei  of      37.  Proyided  always^  and  be  it  further  enacted^  That  the  rules  of 
equity  not  u»^     ^^[^j  jj^  relation  to  dealings  and  transactions  between  the  donee  of  a 
protector  and  a   power  and  anj  object  of  the  power  in  whose  favour  the  same  may  be 
'^'deVtlT  Mme    ^^^^^ised,  shall  not  be  held  to  apply  to  dealings  and  transactions  be- 
tween the  protector  of  a  settlement  and  a  tenant  in  tail  under  the  same 
settlement,  upon  the  occasion  of  the  protector  giving  his  consent  to  a 
disposition  by  a  tenant  in  tail  under  this  act. 

CONFIRMATION    OF   VOIDABLE    ESTATES. 

A  voidable  es-  38.  Provided  always,  and  be  it  further  enacted.  That,  when  a  tenant 

ute  by  a  tenant  in  tail  of  lands  under  a  settlement  shall  have  already  created  or  shall 

vour  of  a  pur-  hereafter  create  in  such  lands,  or  any  of  them,  a  voidable  estate  in 

?***Jh°°'  favour  of  a  purchaser  for  valuable  consideration,  and  shall  afterwards, 

subgequent  die-  under  this  act,  by  any  assurance  other  than  a  lease  not  requiring  inrol- 

position  of  such  ment,  make  a  disposition  of  the  lands  in  which  such  voidable  estate 

tenant  in  tail         ,„,  ,  -^i  -ij-         ••  i  .         i. 

under  this  act,     shall  be  created  or  any  of  them,  such  disposition,  whatever  its  object 

but  not  against    mW  be,  and  whatever  may  be  the  extent  of  the  estate  intended  to  be 
a  purchaser  j       ^  •' 

without  notice,    thereby  created,  shall,  if  made  by  the  tenant  in  tail  with  the  consent 

of  the  protector  (if  any)  of  the  settlement,  or  by  the  tenant  in  tail 
alone,  if  there  shall  be  no  such  protector,  have  the  effect  of  confirming 
such  voidable  estate  in  the  lands  thereby  disposed  of  to  its  full  extent 
as  against  all  persons  except  those  whose  rights  are  saved  by  this  act; 
but  if  at  the  time  of  making  the  disposition  there  shall  be  a  protector 
of  the  settlement,  and  such  protector  shall  not  consent  to  the  disposi- 
tion, and  the  tenant  in  tail  shall  not  without  such  consent  be  capable 
under  this  act  of  confirming  the  voidable  estate  to  its  full  extent,  then 
and  in  such  case  such  disposition  shall  have  the  effect  of  confirming 
such  voidable  estate  so  far  as  such  tenant  in  tail  would  then  be  ca- 
pable under  this  act  of  confirming  the  same  without  such  consent: 
provided  always,  that,  if  such  disposition  shall  be  made  to  a  purchaser 
for  valuable  consideration,  who  shall  not  have  express  notice  of  the 
voidable  estate,  then  and  in  such  case  the  voidable  estate  shall  not  be 
confirmed  as  against  such  purchaser  and  the  persons  claiming  under 
him, 

BASE    FEES — ENLARGEMENT   OF. 


Base  fees,  when  39,  And  be  it  further  enacted,  That,  if  a  base  fee  in  any  lands,  and 

united  with  the  ^j^^  remainder  or  reversion  in  fee  in  the  same  lands,  shall  at  the  time  of 
immeatate  re* 

versions,  en-  the  passing  of  this  act,  or  at  any  time  afterwards,  be  united  in  the  same 
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person^  and  at  any  time  after  the  passing  of  this  act  there  shall  be  no  larged  instead 
intermediate  estate  between  the  base  fee  and  the  remainder  or  rever-  °^  **®'°? 

merged. 

sion,  then  and  in  such  case  the  base  fee  shall  not  merge,  but  shall  be 
ipso  facto  enlai^d  into  as  large  an  estate  as  the  tenant  in  tail,  with 
the  consent  of  the  protector,  if  anj,  might  have  created  by  any  dispo- 
sition under  this  act  if  such  remainder  or  reversion  had  been  vested  in 
any  other  person. 

MODE   OF  ASSURANCE — GENERAL   SUBSTITUTION   CLAUSE. 

40.  And  be  it  further  enacted.  That  every  disposition  of  lands  under  Tenant  in  tail 
this  act  by  a  tenant  in  tail  thereof  shall  be  effected  by  some  one  of  the  ^^tion  by  "' 
assurances  (not  being  a  will)  by  which  such  tenant  in  tail  could  have  deed  as  if  seised 
made  the  disposition  if  his  estate  were  an  estate  at  law  in  fee-simple  ^  ^|{]  ^  J^^. 
absolute:  provided  nevertheless,  that  no  disposition  by  a  tenant  in  tail  tract;  and  if  a 
shall  be  of  any  force  either  at  law  or  in  equity,  under  this  act,  unless  ^i'thhcr'hust"' 
made  or  evidenced  by  deed;  and  that  no  disposition  by  a  tenant  in  tail  band's  concur* 
resting  only  in  contract  either  express  or  implied,  or  otherwise,  and  ^^^^^ 
whether  supported  by  a  valuable  or  meritorious  consideration  or  not, 

shall  be  of  any  force  at  law  or  in  equity  under  this  act,  notwithstanding 
such  disposition  shall  be  made  or  evidenced  by  deed;  and  if  the  tenant 
in  tail  making  the  disposition  shall  be  a  married  woman,  the  concur- 
rence of  her  husband  shall  be  necessary  to  give  effect  to  the  same;  and 
any  deed  which  may  be  executed  by  her  for  effecting  the  disposition 
shall  be  acknowledged  by  her  as  hereinafter  directed. 

INROLMENT   OF   ASSURANCE. 

41.  Provided  always,  and  be  it  further  enacted,  That  no  assurance  Every  assur-  X  /*^-/3j/;; 
bv  which  any  disposition  of  lands  shall  be  effected  under  this  act  by  a  f°*^®  ^^  *.  .,  , 

J  J        r  J        tenant  in  tail,  ^  ^/Zs*  \e'C!/ 

tenant  in  tail  thereof,  (except  a  lease  for  any  term  not  exceeding  except  a  lease 

twenty-one  years,  to  commence  from  the  date  of  such  lease,  or  from  °°*  exceeding 

any  time  not  exceeding  twelve  calendar  months  from  the  date  of  such  years  at  a  rack 

lease,  where  a  rent  shall  be  thereby  reserved,  which,  at  the  time  of  [ggg^hln^five- 

granting  such  lease,  shall  be  a  rack  rent,  or  not  less  than  five  sixth  sixths  of  a 

parts  of  a  rack  rent),  shall  have  any  operation  under  this  act,  unless  [no^erati^e^un! 

it  be  inroUed  in  his  Majesty's  high  court  of  Chancery  within  six  less  inrolled  in 

calendar  months  after  the  execution  thereof;  and  if  the  assurance  by  ^^^^^fTLTw^'^ 

•^    m  SIX  montns. 

which  any  disposition  of  lands  shall  be  effected  under  this  act  shall 
be  a  bargain  and  sale,  such  assurance,  although  not  inrolled  within 
the  time  prescribed  by  the  act  passed  in  the  twenty-seventh  year  of 
the  reign  of  his  Majesty  King  Henry  the  Eighth,  intituled  *^  For  In- 
rolment  of  Bargains  and  Sales,"  shall,  if  inrolled  in  the  said  court  of 
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Chancery  within  the  time  prescribed  by  this  danse,  be  as  good  and 
Talid  as  the  same  would  have  been  if  the  same  had  been  inrolled  in 
the  said  court  within  the  time  prescribed  bj  the  said  act  of  Henry  the 
Eighth. 

PROTECTORSHIP — MODE   OF   CONSENT. 

Consent  of  the  42.  And  be  it  Airther  enacted,  That  the  consent  of  the  protector 
ffiyeTby^the  ^^  ^  settlement  to  the  disposition  under  this  act  of  a  tenant  in 
same  assurance  tail  shall  be  given  either  by  the  same  assurance  by  which  the  dispo- 
deeZ  ^    '^^^    sition  shall  be  effected,  or  by  a  deed  distinct  from  the  assurance,  and 

to  be  executed  either  on  or  at  any  time  before  the  day  on  which  the 
assurance  shall  be  made,  otherwise  the  consent  shall  be  void. 


PROTECTORSHIP— CONSENT   BT   DISTINCT   DEED. 

If  by  a  distinct  43.  And  be  it  further  enacted.  That,  if  the  protector  of  a  settle- 
ddnvd'anqaa-'  ™®^^  shsJl,  by  a  distinct  deed,  give  his  consent  to  the  disposition  of  a 
liaed,  unless  tenant  in  tail,  it  shall  be  considered  that  such  protector  has  given  an 
assunmc^    ^    absolute  and  unqualified  consent,  unless  in  such  deed  he  shall  refer  to 

the  particular  assurance  by  which  the  disposition  shall  be  effected,  and 
shall  confine  his  consent  to  the  disposition  thereby  made. 


Protector  not 
to  revolLe  his 
consent. 


PROTECTORSHIP— CONSENT  IRREVOCABLE. 

44.  And  be  it  further  enacted,  That  it  shall  not  be  lawful  for 
the  protector  of  a  settlement,  who,  under  this  act,  shall  have  given  his 
consent  to  the  disposition  of  a  tenant  in  tail,  to  revoke  such  consent. 


PROTECTORSHIP — CONSENT  OF   MARRIED  WOMAN. 


A  married  wo-        45.  And  be  it  further  enacted.  That  any  married  woman,  being 

to'conMiit^u  a    ®**^®'  ^'^^^  ®'  jointly  with  her  husband  protector  of  a  settlement,  may 
feme  sole.  under  this  act,  in  the  same  maimer  as  if  she  were  a  feme  sole,  give  her 

consent  to  the  disposition  of  a  tenant  in  tail. 


Content  of  a 
protector  by 
distinct  deeid, 
Toid  unless 
inrolled  with 
or  before  the 
assurance. 


PROTECTORSHIP — INROLMENT   OF   DISTINCT   DEED. 

46.  Provided  always,  and  be  it  further  enacted.  That  the  consent  of  a 
protector  to  the  disposition  of  a  tenant  in  tail  shall,  if  given  by  a  deed 
distinct  from  the  assurance  by  which  the  disposition  shall  be  effected 
by  the  tenant  in  tail,  be  void,  unless  such  deed  be  inrolled  in  his 
Majesty's  high  court  of  Chancery,  either  at  or  before  the  time  when 
the  assurance  shall  be  inrolled. 
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JURISDICTION   OF  EaVITY — EXCLUSION   OF. 

47.  And  be  it  further  enacted,  That,  in  cases  of  dispositions  of  Courts  of 
lands  under  this  act  by  tenants  in  tail  thereof,  and  also  in  cases  of  ^^^^^gtmy 
consents  bj  protectors  of  settlements  to  dispositions  of  lands  under   effect  to  dis- 
this  act  hy  tenants  in  tail  thereof,  the  jurisdiction  of  courts  of  equitj   ^nante^in  udl 
shall  be  altogether  excluded,  either  on  the  behalf  of  a  person  claiming  or  consents  of 
for  a  valuable  or  meritorious  consideration,  or  not,  in  regard  to  the  j^Julementa^ 
specific  performance  of  contracts,  and  the  supplying  of  defects  in  the  which  in  courts 
execution  either  of  the  powers  of  disposition  given  by  this  act  to   not  be  effectual. 
tenants  in  tail,  or  of  the  powers  of  consent  given  by  this  act  to  pro- 
tectors of  settlements,  and  the  supplying  under  any  circumstances  of 
the  want  of  execution  of  such  powers  of  disposition  and  consent  re- 
spectively, and  in  regard  to  giving  effect  in  any  other  manner  to  any 
act  or  deed  by  a  tenant  in  tail  or  protector  of  a  settlement,  which  in  a 
court  of  law  would  not  be  an  effectual  disposition  or  consent  under  this 
act;  and  that  no  disposition  of  lands  under  this  act  by  a  tenant  in  tail 
thereof  in  eqoity,  and  no  consent  by  a  protector  of  a  settlement,  to  a 
disposition  of  lands  under  this  act  by  a  tenant  in  tail  thereof  in  equity, 
shall  be  of  any  force  unless  such  disposition  or  consent  would,  in  case 
of  an  estate  tail  at  law,  be  an  effectual  disposition  or  consent  under   . 
thb  act  in  a  court  of  law. 


PROTECTORSHIP — CONSENT   OF   LUNATIC,    &C. 


48.  Provided  always,  and  be  it  further  enacted.  That,  in  every  case  Lord  Chtncel* 

in  which  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis-  Jj^yg^^c  power 

sioners  for  the  custody  of  the  great  seal,  or  other  the  person  or  persons  to  consent  to 

intrusted  with  the  care  and  commitment  of  the  custody  of  the  persons  ^  tenantln't^ 

and  estates  of  persons  found  limatic,  idiot,  and  of  unsound  mind,  or  his  and  to  make 

Majesty's  high  court  of  Chancery,  shall  be  the  protector  of  a  settle-  ^h^bethou^t 

meat,  such  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis-  neoessanr;  and, 

sioners,  or  person  or  persons  so  intrusted  as  aforesaid,  or  the  said  court  Ln/n^shaH  be 

of  Chancery  (as  the  case  may  be),  while  protector  of  such  settlement,  joint  protector, 

shall,  on  the  motion  or  petition  in  a  summary  way  by  a  tenant  in  tail  ^^^  to'^'raiid 

under  such  settlement,  have  full  power  to  consent  (a)  to  a  disposition  without  his 

under  this  act  by  such  tenant  in  tail,  and  the  disposition  to  be  made  ^"^ 
by  such  tenant  in  tail  upon  such  motion  or  petition  as  aforesaid  shall 
be  such  as  shall  be  approved  of  by  such  Lord  High  Chancellor,  Lord 

(a)  In  the  matter  qfBleuntt,  3  Mylne  &  K.  250;  Grant  v.  Vea,  Id.  245.    See  In 
tne  matter  rfStarkie,  Id.  247. 
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Keeper,  or  Lords  Ck>minissioner8,  or  person  or  persons  so  intrusted  as 
aforesaid,  or  the  said  court  of  Chancery  (as  the  case  may  he);  and  it 
shall  he  lawful  for  such  Lord  High  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  or  person  or  persons  so  intrusted  as  aforesaid,  or  the 
said  court  of  Chancery  (as  the  case  may  he),  to  make  such  orders  in 
the  matter  as  shall  he  thought  necessary;  and  if  such  Lord  High  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners,  or  person  or  persons  so 
intrusted  as  aforesaid,  or  the  said  court  of  Cliancery  (as  the  case  may 
he),  shall,  in  lieu  of  any  such  person  as  aforesaid,  he  the  protector  of  a 
settlement,  and  there  shall  he  any  other  person  protector  of  the  same 
settlement  jointly  with  such  person  as  aforesaid,  then  and  in  every  sudi 
case  the  disposition  hy  the  tenant  in  tail,  though  approved  of  as  afore- 
said, shall  not  he  valid  unless  such  other  person  being  protector  as 
aforesaid  shall  consent  thereto  in  the  manner  in  which  the  consent  of 
the  protector  is  by  this  act  required  to  be  given. 


Order  of  the 
Lord  Chancel- 
lor, &c.,  to  be 
evidence  of 
eontent 


49.  Provided  always,  and  be  it  further  enacted,  That,  in  every 
case  in  which  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners  for  the  custody  of  the  great  seal,  or  other  the  person 
or  persons  intrusted  with  the  care  and  commitment  of  the  custody  of 
the  persons  and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound 
mind,  or  his  Majesty's  high  court  of  Chancery,  shall  be  the  protector 
of  a  settlement,  no  document  or  instrument,  as  evidence  of  the  consent 
of  such  protector  to  the  disposition  of  a  tenant  in  tail  under  such 
settlement,  shall  be  requisite  beyond  the  order  in  obedience  to  which 
the  disposition  shall  have  been  made. 


COPYHOLDS — QUALIFIED   APPLICATION   OF    PREVIOUS   CLAUSES. 

The  preTioQs  ^0-  ^^^  ^  ^^  further  enacted.  That  all  the  previous  clauses  in  this 

claoaes  to  apply  act,  SO  far  as  circumstances  and  the  different  tenures  will  admit,  shall 
with  certain  ^PP^7  ^  lands  held  by  copy  of  court  roll,  except  that  a  disposition  of 
variation!.  any  such  lands  under  this  act  by  a  tenant  in  tail  thereof,  whose  estate 

shall  be  an  estate  at  law,  shall  be  made  by  surrender,  and  except  tliat 
a  disposition  of  any  such  lands  under  this  act  by  a  tenant  in  tail 
thereof,  whose  estate  shall  be  merely  an  estate  in  equity,  may  be  made 
either  by  surrender  or  by  a  deed  as  hereinafter  provided,  and  except  so 
fiir  as  such  clauses  are  otherwise  altered  or  varied  by  the  clauses  herein* 
afier  contained. 


COPYHOLDS CONSENT  OF  PROTECTOR  BY  DEED. 

■ 

At  to  the  deed        51.  Provided  always,  and  be  it  further  enacted.  That,  if  the  con^ 
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sent  of  the  protector  of  a  settlement  to  the  disposition  of  lands  held  of  consent  and 
by  copy  of  court  roll  by  a  tenant  in  tail  thereof  shall  be  given  by  deed,   ^^^^  J^^^ 
such  deed  shall,  either  at  or  before  the  time  when  the  smrender  shall  rolU  where  the 
be  made  by  which  the  disposition  shall  be  effected,  be  executed  by  J^ul^ent*of 
such  protector,  and  produced  to  the  lord  of  the  manor  of  which  the  copyholds 
lands  are  parcel,  or  to  his  steward,  or  to  the  deputy  of  such  steward;   deerto"the  dU« 
and  the  consent  of  such  protector  shall  be  void,  unless  such  deed  shall  position  of  a 
be  so  executed  and  produced;  and  on  the  production  of  the  deed,  the  *^°"**  *"  ^* ' 
lord,  or  steward  or  deputy  steward,  shall,  by  writing  under  his  hand, 
to  be  indorsed  on  the  deed,  acknowledge  that  the  same  was  produced 
within  the  time  limited,  and  shall  cause  such  deed,  with  the  indorse- 
ment thereon,  to  be  entered  on  the  court  rolls  of  the  manor;  and  the 
indorsement,  purporting  to  be  so  signed,  shall  of  itself  be  primd  fade 
evidence  that  the  deed  was  produced  within  the  time  limited,  and  that 
the  person  who  signed  the  indorsement  was  the  lord  of  the  manor,  or 
his  steward,  or  the  deputy  of  such  steward;  and  after  such  deed  shall 
have  been  so  entered,  the  lord  of  the  manor,  or  his  steward,  or  the  de- 
puty of  such  steward,  shall  indorse  thereon  a  memorandum,  signed  by 
him,  testifying  the  entry  of  the  same  on  the  court  rolls. 


COPYHOLDS — CONSENT  OF  PROTECTOR  NOT  BY  DEED. 

52.  Provided  always,  and  be  it  further  enacted,  That,  if  the  con-  As  to  the  eon- 
sent  of  the  protector  of  a  settlement  to  the  disposition  of  lands  held  "^Jg^JoiJ^of  ^ 
by  copy  of  court  roll  by  a  tenant  in  tail  thereof  shall  not  be  given  by  settlement  of 
deed,  dien  and  in  such  case  the  consent  shall  be  given  by  the  protector  ^t^j^^e^n  by  ^"^ 
to  the  person  taking  the  surrender  by  which  the  disposition  shall  be  deed,  and  the 
effected;  and,  if  the  surrender  shall  be  made  out  of  court,  it  shall  be  JJfdeuce  of^the 
expressly  stated  in  the  memorandum  of  such  surrender  that  such  con-  same  on  the 
sent  had  been  given,  and  such  memorandum  shall  be  signed  by  the  ^^^^ 
protector;  and  the  lord  of  the  manor  of  which  the  lands  are  parcel,  or 
hb  steward,  or  the  deputy  of  such  steward,  shall  cause  the  memor- 
andum, with  such  statement  therein  as  to  the  consent,  to  be  entered 
on  the  court  rolls  of  the  manor;  and  such  memorandum  shall  be  good 
evidence  of  the  consent  and  of  the  surrender  therein  stated  to  be  made: 
and  the  entry  of  the  memorandum  on  the  court  rolls,  or  a  copy  of  such 
entry,  shall  be  as  available  for  the  purposes  of  evidence  as  any  other 
entry  on  the  court  rolls,  or  a  copy  thereof;  but,  if  the  surrender  shall 
be  made  in  court,  the  lord  of  the  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  shall  cause  an  entry  of  such  surrender,  containing  a 
statement  that  such  consent  had  been  given,  to  be  made  on  the  court 
rolls;  and  the  entry  of  such  surrender  on  the  court  rolls,  or  a  copy 
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of  such  entry,  shall  be  as  available  for  the  purposes  of  evidence  as  anj 
other  entry  on  the  court  rolls»  or  a  copy  thereof. 

COPYHOLDS— EaXJITABLE    ENTAILS. 

?ower  to  equit-  53.  Provided  always,  and  be  it  further  enacted,  That  a  tenant  in  tail 
tai^ote^y-  "^  ^^  lands  held  by  copy  of  court  roll,  whose  estate  shall  be  merely  an 
hofds  to  dispose  estate  in  equity,  shall  have  full  power  by  deed  to  dispose  of  such  lands 
by  deed.  under  this  act  in  the  same  manner  in  every  respect  as  he  could  have 

done  if  they  had  been  of  freehold  tenure;  and  all  the  previous  clauses- 
in  this  act  shall,  so  far  as  circumstances  will  admit,  apply  to  the  lands 
in  respect  of  which  any  such  equitable  tenant  in  tail  shall  avail  himself 
of  this  present  clause;  and  the  deed  by  which  the  disposition  shall  be 
effected  shall  be  entered  on  the  court  rolls  of  the  manor  of  which  the 
lands  thereby  disposed  of  may  be  parcel,  and  if  there  shall  be  a  pro- 
tector to  consent  to  the  disposition,  and  such  protector  shall  give  his 
consent  by  a  distinct  deed,  the  consent  shall  be  void  unless  the  deed  of 
consent  be  executed  by  the  protector  either  on  or  at  any  time  before 
the  day  on  which  the  deed  of  disposition  shall  be  executed  by. the 
equitable  tenant  in  tail;  and  such  deed  of  consent  shall  be  entered  on 
the  court  rolls;  and  it  shall  be  imperative  on  the  lord  of  the  manor  or 
hi3  steward,  or  the  deputy  of  such  steward,  when  required  so  to  do,  to 
enter  such  deed  or  deeds  on  the  court  rolls,  and  he  shall  indorse  on 
each  deed  so  entered  a  memorandum,  signed  by  him,  testifying  the 
entry  of  the  same  on  the  court  rolls :  Provided  always,  that  every  deed 
by  which  lands  held  by  copy  of  court  roll  shall  be  disposed  of  under 
this  clause,  by  an  equitable  tenant  .in  tail  thereof,  shall  be  void  against 
any  person  claiming  such  lands  or  any  of  them  for  valuable  consider- 
ation, under  any  subsequent  assurance  duly  entered  on  the  court  rolls 
of  the  manor  of  which  the  lands  may  be  parcel,  unless  the  deed  of  dis-. 
position  by  the  equitable  tenant  in  tail  be  entered  on  the  court  rolls  of 
such  manor  before  the  subsequent  assurance  shall  have  been  entered. 


Inrolment  not 
necessary  as  to 
copyholds. 


COPYHOLDS — INROLMENT    DISPENSED   WITH. 

54.  Provided  always,  and  be  it  further  enacted,  That,  in  no  casei 
where  any  disposition  under  this  act  of  lands  held  by  copy  of  court 
roll,  by  a  tenant  in  tail  thereof,  shall  be  effected  by  surrender  or  by 
deed,  shall  the  surrender  or  the  memorandum,  or  a  copy  thereof,  or  the 
deed  of  disposition,  or  the  deed,  if  any,  by  which  the  protector  shall 
consent  to  the  disposition,  require  inrolment,  otherwise  than  by  entry, 
on  the  court  rolls. 
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BANKRUPTS — PARTIAL    REPEAL   OF   6  GEO.  lY.    CAP.  16. 


55.  And  be  it  fbrther  enacted.  That,  after  the  thirty-first  day  of  Repeal  of  the 
December,  one  thousand  eight  hundred  and  thirty-three,  so  much  of  ^ankrupt  Act, 
an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty  King  a.  65/aoVar  aa' 
George  the  Fourth,  mtitoled  "  An  Act  to  amend  the  Laws  relatine  to  "^*^®*  J?  ?" 

°  .    ,  *^         tales  tail,  but 

Bankrupts,"  as  empowers  the  commissioners  named  in  any  commission  not  to  extend  to 
of  bankrupt  issued  against  a  tenant  in  tail  to  make  sale  of  any  lands,  ^aq^so^  al>ank* 
tenements,  and  hereditaments,  situate  either  in  England  or  Ireland,  commiaaion  or 
whereof  such  bankrupt  shall  be  seised  of  any  estate  tail  in  possession,  ?*i  "«aed  on  or 

.   /  J     u         r  •  .    ,       .     r    before  the  Slat 

reversion,  or  remamder,  and  whereof  no  reversion  or  remamder  is  m  of  Dec.  1833, 
the  crown,  the  gift  or  provision  of  the  crown,  shall  be  and  the  same  ?®'  ^  '*^* 
is  hereby  repealed:  Provided  always,  that  such  repeal  shall  not  extend 
to  the  lands,  whatever  the  tenure  may  be,  of  any  person  adjudged  a 
banknipt  under  any  commission  of  bankrupt,  or  under  any  fiat  which, 
in  pursuance  of  the  said  act  of  the  sixth  year  of  the  reign  of  King 
George  the  Fourth,  or  of  any  former  act  concerning  bankrupts,  or  of 
an  act  passed  in  the  first  and  second  years  of  the  reign  of  his  Majesty 
King  William  the  Fourth,  intituled  *'  An  Act  to  establish  a  Court  of 
Bankruptcy,"  hath  been  or  shall  be  issued  on  or  before  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  thirty-three:  Pro- 
vided also,  that  such  repeal  shall  not  have  the  effect  of  reviving  in  any 
respect  the  acts  repealed  by  the  said  act  of  the  sixth  year  of  the  reign 
of  Song  Greoi^  the  Fourth,  or  any  of  them. 

BANKRUPT — ACTUAL  TENANT   IN   TAIL. 

56.  And  be  it  further  enacted.  That  any  commissioner  acting  in  the  Theeommia- 

execution  of  any  fiat  which,  after  the  thirty- first  day  of  December,  one  "on^'* "  ^« 

thousand  eight  hundred  and  thirty-three,  shall  be  issued  in  pursuance  aotual  tenant 

of  the  said  act,  passed  in  the  first  and  second  years  of  the  reign  of  J"  ^  becom- 

King  William  the  Fourth,  under  which  any  person  shall  be  adjudged  a  afler  the  8 1  at  of 

bankrupt  who  at  the  time  of  issuing  such  fiat,  or  at  any  time  after-   ?**;•  ^^^?»  ^y 
*  ^  ''  deed  to  diapoae 

wards,  before  he  shall  have  obtained  his  certificate,  shall  be  an  actual  of  the  landa  of 
tenant  in  tail  of  lands  of  any  tenure,  shall  by  deed  dispose  of  such  *^®  bankrupt  to 

,  a  purchaaer, 

lands  to  a  purchaser  for  valuable  consideration,  for  the  benefit  of  the 
creditors  of  such  actual  tenant  in  tail,  and  shall  create  by  any  such  dis- 
position as  lai^  an  estate  in  the  lands  disposed  of  as  the  actual  tenant 
in  tail,  if  he  had  not  become  bankrupt,  could  have  done  under  this  act 
at  the  time  of  such  disposition :  Provided  always,  that  if  at  the  time  of  Proviso  at  to 
the  disposition  of  such  lands,  or  any  of  them,  by  such  commissioner  as  2f|!l'^° Van '^" 
aforesaid,  there  shall  be  a  protector  of  the  settlement  by  which  the 
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estate  of  such  actual  tenant  in  tail  in  the  lands  disposed  of  by  such 
commissioner  was  created,  and  the  consent  of  such  protector  would 
have  been  requisite  to  have  enabled  the  actual  tenant  in  tail,  if  he  had 
not  become  bankrupt,  to  have  disposed  of  such  lands  to  the  full  extent 
to  which,  if  there  had  been  no  such  protector,  he  could  under  this  act 
have  disposed  of  the  same,  and  such  protector  shall  not  consent  to  the 
disposition,  then  and  in  such  case  the  estate  created  in  such  lands,  or 
any  of  them,  by  the  disposition  of  such  commissioner,  shall  be  as  large 
an  estate  as  the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt, 
could  at  the  time  of  such  disposition  have  created  under  this  act  in 
such  lands  without  the  consent  of  the  protector. 


Commitnoner 
in  case  of  a 
tenant  in  tail 
entitled  to  a 
base  fee  beeoni' 
ing  iMtnkrupt, 
and  of  there 
being  no  pro- 
tector, by  deed 
to  dispose  of 
lands  of  the 
bankrupt  to  a 
purchaser. 


BANKRUPT — BASE    FEE. 

57.  And  be  it  further  enacted.  That  any  cbmmissioner  acting  in  the 
execution  of  any  such  fiat  as  aforesaid  under  which  any  person  shall  be 
adjudged  a  bankrupt,  who  at  the  time  of  issuing  such  fiat,  or  at  any 
time  afterwards  before  he  shall  have  obtained  his  certificate,  shall  be  a 
tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  by  deed 
dispose  of  such  lands  to  a  purchaser  for  valuable  consideration,  for  the 
benefit  of  the  creditors  of  the  person  so  entitled  as  aforesaid,  provided 
at  the  time  of  the  disposition  there  be  no  protector  of  the  settlement, 
by  which  the  estate  tail  converted  into  the  base  fee  was  created;  and 
by  such  disposition  the  base  fee  shall  be  ^nlj^ged  into  as  large  an 
estate  as  the  same  could  at  the  time  of  such  disposition  have  been 
enlarged  into  mider  this  act  by  the  person  so  entitled  if  he  had  not 
become  bankrupt. 


BANKRUPT — CONSENT   OF   PROTECTOR. 

As  to  the  eoiN  58.  And  be  it  further  enacted.  That  the  commissioner  acting  in  the 
tectorincaMof  ®*®cution  of  any  such  fiat  as  aforesaid  under  which  a  person  being,  or 
bankruptcy.        before  obtaining  his  certificate  becoming,  an  actual  tenant  in  tail  of 

lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of 
any  tenure,  shall  be  adjudged  a  bankrupt,  shall,  if  there  shall  be  a  pro- 
tector of  the  settlement  by  which  the  estate  tail  of  such  actual  tenant 
in  tail,  or  the  estate  tail  converted  into  a  base  fee  (as  the  case  may  be), 
was  created,  stand  in  the  place  of  such  actual  tenant  in  tail,  or  tenant 
in  tail  so  entitled  as  aforesaid,  so  far  as  regards  the  consent  of  such 
protector;  and  the  disposition  of  such  lands,  or  any  of  them,  by  such 
commissioner  as  aforesaid,  if  made  with  the  consent  of  such  protector, 
shall,  whether  such  commissioner  may  have  made  under  this  act  a 
prior  disposition  of  the  same  lands  without  the  consent  of  such  pro- 
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tector  or  not,  or  whether  a  prior  sale  or  conveyanoe  of  the  same  lands 
shall  have  heen  made  or  not,  under  the  said  acts  of  the  sixth  year  of 
King  George  the  Fourth,  and  the  first  and  second  years  of  Sing 
William  the  Fourth,  or  either  of  them,  or  any  acts  herea^r  to  be 
passed  concerning  bankrupts,  have  the  same  effect  as  such  disposition 
would  have  had  if  such  actual  tenant  in  taO,  or  tenant  in  tail  so  entitled 
as  aforesaid,  had  not  become  bankrupt,  and  such  disposition  had  been 
made  by  him  under  this  act,  with  the  consent  of  such  protector;  and 
all  the  previous  clauses  in  this  act,  in  regard  to  the  consent  of  the  pro- 
tector to  the  disposition  of  a  tenant  in  tail  of  lands  not  held  by  copy  of 
court  roll,  and  in  regard  to  the  time  and  manner  of  giving  such  con- 
sent,  and  in  regard  to  the  inrolment  of  the  deed  of  consent,  where  such 
deed  shall  be  distinct  from  the  assurance  by  which  the  disposition  of 
the  commissioner  shall  be  effected,  shall,  except  so  far  as  the  same  may 
be  varied  by  the  clause  next  hereinafter  contained,  apply  to  every  con- 
sent that  may  be  given  by  virtue  of  this  present  clause. 

BANKRUPT — INROLMENT,     &C.,     OF    DEEDS    OF     DISPOSITION    AND 

CONSENT. 

59.  And  be  it  further  enacted.  That  every  deed  by  which  any  com-  As  to  the  inrol- 

missioner  acting  in  the  execution  of  any  such  fiat  as  aforesaid,  shall,  ^^y VAhed'ed 

under  this  act,  dispose  of  lands  not  held  by  copy  of  court  roll,  shall  be  of  disposition  of 

void  unless  inroUed  in  his  Majesty's  high  court  of  Chancery  within  ^\^^^^^^ 

six  calendar  months  after  the  execution  thereof;  and  every  deed  by  on  the  court 

which  any  commissioner  acting  in  the  execution  of  any  such  fiat  as  ^  Jjapo^fiyn  of 

aforesaid,  shall  under  this  act  dispose  of  lands  held  by  copy  of  court  copyhold  lands; 

roll,  shall  be  entered  on  the  court  rolls  of  the  manor  of  which  the  lands  *?  f 

01  consent. 

may  be  parcel,  and  if  there  shall  be  a  protector  who  shall  consent 
to  the  disposition  of  such  lands  held  by  copy  of  court  roll,  and  he 
shall  give  his  consent  by  a  distinct  deed,  the  consent  shall  be  void 
unless  the  deed  of  consent  be  executed  by  the  protector  either  on  or  at 
any  time  before  the  day  on  which  the  deed  of  disposition  shall  be 
executed  by  the  commbsioner;  and  such  deed  of  consent  shall  be  en- 
tered on  the  court  rolls;  and  it  shall  be  imperative  on  the  lord  of  every 
manor  of  which  any  lands  4isposed  of  under  this  act  by  any  such  com- 
missioner as  aforesaid  may  be  parcel,  or  the  steward  of  such  lord, 
or  the  deputy  of  such  steward,  to  enter  on  the  court  rolls  of  the 
manor  every  deed  required  by  this  present  clause  to  be  entered  on 
the  court  rolls,  and  he  shall  indorse  on  every  deed  so  entered  a  memo- 
randum, signed  by  him,  testifying  the  entry  of  the  same  on  the  court 
rolls. 
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BANKRUPT — ENLABGEMENT   OF   BASE    FEES. 

Sabseqiient  en-  60.  And  be  it  farther  enacted,  That,  if  any  commissioner  acting 
bi^™e8  ere-  ^  ^^®  execution  of  any  such  fiat  as  aforesaid  shall,  under  this  act, 
ated  by  the  dis-  dispose  of  any  lands  of  any  tenure,  of  which  the  bankrupt  shall  be 
commisaionc/    actual  tenant  in  tail,  and  in  consequence  of  there  being  a  protector  of 

the  settlement  by  which  the  estate  of  such  actual  tenant  in  tail  was 
created,  and  of  Ms  not  giving  his  consent,  only  a  base  fee  shall  by 
such  disposition  be  created  in  such  lands,  and  if  at  any  time  afier*» 
wards  during  the  continuance  of  the  base  fee  there  shall  cease  to  be  a 
protector  of  such  settlement,  then  and  in  such  case,  and  immediately 
thereupon,  such  base  fee  shall  be  enlarged  into  the  same  estate  into 
which  the  same  could  have  been  enlarged  under  this  act  if  at  the  time 
of  the  disposition  by  such  commissioner  as  aforesaid  there  had  been  no 
such  protector. 

BANKRUPT — SAME. 

Enlargement  of       61.  And  be  it  further  enacted.  That,  if  a  tenant  in  tail  entitled 

sequentfy'to  die  ^  ^  ^^^^^  ^^  ^^  lands  of  any  tenure  shall  be  adjudged  a  banknipt  at 
sale  or  convey-  the  time  when  there  shall  be  a  protector  of  the  settlement  by  which 
tenTe  under  the  *^®  estate  tail  converted  into  the  base  fee  was  created,  and  if  such 
bankrupt  acta,     lands  shall  be  sold  or  conveyed  under  the  said  acts  of  the  sixth  year 

of  King  George  the  Fourth,  and  the  first  and  second  years  of  King 
William  the  Fourth,  or  either  of  them,  or  any  other  acts  hereafter 
to  be  passed  concerning  bankrupts,  and  if  at  any  time  afterwards 
duriug  the  continuance  of  the  base  fee  in  such  lands  there  shall  cease 
to  be  a  protector  of  such  settlement,  then  and  in  such  case,  and  im« 
mediately  thereupon,  the  base  fee  in  such  lands  shall  be  enlarged  into 
the  same  estate  into  which  the  same  could  have  been  enlarged  under 
this  act,  if  at  the  time  of  the  adjudication  of  such  bankruptcy  there 
had  been  no  such  protector,  and  the  commissioner  acting  in  the  exe* 
cution  of  the  fiat  under  which  the  tenant  in  tail  so  entitled  shall  have 
been  adjudged  a  bankrupt  had  disposed  of  such  lands  under  this  act. 


BANKRUPT — CONFIRMATION    OF   VOIDABLE    ESTATES. 

A  Toidable  ea-  62.  Provided  always,  and  be  it  further  enacted.  That,  where  an 
Svour  of  a  pitf-  ^^^^  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  en- 
chaser  by  an  titled  to  a  base  fee  in  lands  of  any  tenure,  shall  have  already  created 
tjdl"hec^miny°  ^^  *^®^  hereafter  create  in  such  lands  or  any  of  them,  a  voidable 
bankrupt,  or  by  estate  in  favour  of  a  purchaser  for  valuable  consideration,  and  such 
enUtled  tcTa*^  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid*  shall  be 
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Mjudged  ti  bankrupt  under  any  such  fiat  as  aforesaid,  and  tlie  com-  hasp  fee  becom- 
missioner  acting  in  the  execution  of  such  fiat  shall  make  any  disposi-  ^0060x16^^' 
tion  under  this  act  of  the  lands  in  which  such  voidable  estate  shall  be  the  dispontioa 
created^  or  any  of  them>  then  and  in  such  case,  if  there  shall  be  no  °.^[jg®  ^^™"' 
protector  of  the  settlement  by  which  the  estate  tail  of  the  actual  tenant  protector,  or, 
in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the  case  may  be,  h[8"c^nsent  on 
was  created,  or  being  such  protector  he  shall  consent  to  the  disposition  there  ceasing  to 
by  such  commissioner  as  aforesaid,  whether  such  commissioner  may  but^no^amiinst 
have  made  under  this  act  a  previous  disposition  of  such  lands  or  not,  a  purchaser 
<>r  whether  a  prior  sale  or  conveyance  of  the  same  lands  shall  have  ^^^  °"  ^°  ^* 
been  made  or  not  under  the  said  acts  of  the  sixth  year  of  King  George 
the  Fourth,  and  the  first  and  second  years  of  King  William  the  Fourth, 
or  either  of  them,  or  any  other  acts  hereafter  to  be  passed  concerning 
bankrupts,  the  disposition  by  such  commissioner  shall  have  the  effect 
of  confirming  such  voidable  estate  in  the  lands  thereby  disposed  of  to 
its  full  extent  as  against  all  persons  except  those  whose  rights  are 
saved  by  this  act;  and  if  at  the  time  of  the  disposition  by  such  com- 
missioner, in  the  case  of  an  actual  tenant  in  tail,  there  shall  be  a  pro- 
tector, and  such  protector  shall  not  consent  to  the  disposition  by  such 
commissioner,  and  such  actual  tenant  in  tail,  if  he  had  not  been  ad- 
judged a  bankrupt,  would  not  without  such  consent  have  been  capable 
under  this  act  of  confirming  the  voidable  estate  to  its  full  extent,  then 
and  in  such  case  such  disposition  shall  have  the  effect  of  confirming 
such  voidable  estate  so  far  as  such  actual  tenant  in  tail,  if  he  had  not 
been  adjudged  a  bankrupt,  could  at  the  time  of  such  disposition  have 
been  capable  under  this  act  of  confirming  the  same  without  such  con- 
sent; and  if  at  any  time  afler  the  disposition  of  such  lands  by  such 
commissioner,  and  while  only  a  base  fee  shall  be  subsisting  in  such 
lands,  there  shall  cease  to  be  a  protector  of  such  settlement,  and  such 
protector  shall  not  have  consented  to  the  disposition  by  such  com- 
missioner, then  and  in  such  case  such  voidable  estate,  so  far  as  the 
same  may  not  have  been  previously  confirmed,  shall  be  confirmed  to 
its  ftdl  extent  as  against  all  persons  except  those  whose  rights  are 
saved  by  this  act:  Provided  always,  that,  if  the  disposition  by  any 
such  commissioner  as  aforesaid  shall  be  made  to  a  purchaser  for  va- 
luable consideration  who  shall  not  have  express  notice  of  the  voidable 
estate,  then  and  in  such  case  the  voidable  estate  shall  not  be  confirmed 
against  such  purchaser  and  the  persons  claiming  under  him. 


BANKRUPT — CERTAIN    ACTS   AVOIDED. 

63.  And  be  it  further  enacted.  That  all  acts  and  deeds  done  and  Actsofabank. 

executed  by  a  tenant  in  tail  of  lands  of  any  tenure,  who  shall  be  ad«  'H?^  tenant  in 

*'  ''  tail  void  against 
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any  disposition  judged  a  bankrupt  under  any  such  fiat  as  aforesaid^  and  which  shall 
by  the  commis-  ^^^  ^^^h  lands  or  any  of  them,  and  ^diich,  if  he  had  been  seised  of 
■ioner.  or  entitled  to  such  lands  in  fee-simple  absolute,  would  haye  been  void 

against  the  assignees  of  the  bankrupt's  estate,  and  all  persons  claiming 
under  them,  shall  be  void  against  any  disposition  which  may  be  made 
of  such  lands  under  this  act  by  such  commissioner  as  aforesaid. 

BANKRUPT — SUBORDINATE    POWER    OF   DISPOSITION. 

Sabject  to  the  64.  PfOTided  always,  and  be  it  further  enacted,  That,  subject  and 

powers  given  to  ^ttout  prejudice  to  the  powers  of  disposition  given  by  this  act  to  the 

■ioner,  and  to  commissioner  acting  in  the  execution  of  any  such  fiat  as  aforesaid, 

the  estate  in  under  which  a  person  being,  or  before  obtainine:  his  certificate  be- 

the  assignees,  a  ,  *^  .         .,     i.  ,      -i      i. 

bankrupt  tenant  oommg,  an  actual  tenant  m  tail  of  lands  of  any  tenure,  or  a  tenant 
in  tail  shall  re-    ^  ^^q  entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  be  adjudeed 

tain  his  powers  :■       .  i  J  ~o 

of  disposition,     a  banknipt,  and  also  subject  and  without  prejudice  to  the  estate  in 

such  lands  which  may  be  vested  in  the  assignees  of  the  bankrupt's 
estate,  and  also  subject  and  without  prejudice  to  the  rights  of  all 
persons  claiming  under  the  said  assignees  in  respect  of  such  lands 
or  any  of  them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled 
as  aforesaid,  shall  have  the  same  powers  of  disposition  under  this  act 
in  regard  to  such  lands  as  he  would  have  had  if  he  had  not  become 
bankrupt. 

BANKRUPT — DEATH    IN    CERTAIN    CASES    UNIMPORTANT. 

The  disposition  65,  And  be  it  further  enacted.  That  any  disposition  under  this  act 

by  the  commis-  ^f  i^nds  of  any  tenure  by  any  commissioner  acting  in  the  execution 

lands  of  a  bank-  of  any  such  fiat  as  aforesaid,  under  which  a  person  being,  or  before 

tr^h^ir^f  th  ^^^^^°S  ^^^  certificate  becoming,  an  actual  tenant  in  tail  of  such 

bankrapt  be  lands,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands,  shall  be 

dead,  have  in  adjudged  a  bankrupt,  shall,  although  the  bankrupt  be  dead  at  the 

mentioned  the  time  of  the  disposition,  be  in  the  following  cases  as  valid  and  effectual 

sanie  operation    j^g  ^j^g  ^^^^^  would  have  been,  and  have  the  same  operation  under  this 

as  line  were  iii  iv^a 

alive.  act  as  the  same  would  have  had,  if  the  bankrupt  were  alive;  (that  is 

to  say),  in  case  at  the  time  of  the  bankrupt's  decease  there  shall  be  no 

protector  of  the  settlement  by  which  the  estate  tail  of  the  actual  tenant 

in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the  case  may  be, 

was  created;  or  in  case  the  bankrupt  had  been  an  actual  tenant  in  tail 

of  such  lands,  and  there  shall  at  the  time  of  the  disposition  be  any 

issue  inheritable  to  the  estate  tail  of  the  bankrupt  in  such  lands,  and 

either  no  protector  of  the  settlement  by  which  the  estate  tail  was 

created,  or  a  protector  of  such  settlement  who,  in  the  manner  required 
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by  this  act»  shall  consent  to  the  disposition^  or  a  protector  of  sach  set^ 
tlement  who  shaU  not  consent  to  the  disposition;  or  in  case  the  bvik- 
rapt  had  been  a  tenant  in  tail  entitled  to  a  base  fee  in  snch  lands,  and 
there  shall  at  the  time  of  the  disposition  be  any  issue,  who  if  the  base 
fee  had  not  been  created  would  have  been  actual  tenant  in  tail  of 
such  lands,  and  either  no  protector  of  the  settlement  by  which  the 
estate  tail  conyerted  into  a  base  fee  was  created,  or  a  protector  of  such 
settlement  who,  in  the  manner  required  by  this  act,  shall  consent  to 
the  disposition. 

BANKRUPT — LEGAL  TENANT  IN  TAIL  OF  COPYHOLDS. 

66.  And  be  it  further  enacted.  That  erery  disposition  which  under  Ereiy  diBpori- 
this  act  may  be  made  by  any  commissioner  acting  in  the  execution  of  ^|^|^^oQer 
any  such  fiat  as  aforesaid  of  lands  held  by  copy  of  court  roll  shall,  in  of  copyhold 
every  case  in  which  the  estate  of  the  bankrupt  in  such  lands  shall  not  etutelhalTnor 
be  merely  an  estate  in  equity,  operate  in  the  same  manner  as  if  such  be  equitable  to 
lands  had,  for  the  same  estate  which  shall  hare  been  acquired  by  the  operation  wmT 
disposition  by  such  commissioner  as  aforesaid,  been  duly  surrendered  surrender ;  and 
into  the  hands  of  the  lord  of  the  manor  of  which  they  may  be  parcel,  ^hom  such  land 
to  the  use  of  the  person  to  whom  the  same  shall  have  been  disposed  of  shall  have  been 
by  such  commissioner;  and  the  person  to  whom  the  lands  shall  have  o][f^'^  be^^ 
been  so  disposed  of  by  such  commissioner  may  claim  to  be  admitted  miued  on  pay- 
tenant  of  such  lands,  to  hold  the  same  by  the  ancient  rents,  customs,  ^^    ^     ^' 
and  services,  in  the  same  manner  as  if  such  lands  had  been  duly  sur« 

rendered  to  his  use  into  the  hands  of  the  lord  of  the  manor  of  which 
such  lands  may  be  parcel,  and  shall,  upon  being  admitted  tenant  of 
such  lands,  to  hold  the  same  as  aforesaid,  pay  the  fines,  fees,  and  other 
dues  which  could  hate  been  lawfully  demanded  upon  such  admittance 
if  such  lands  had,  for  the  same  estate  which  shall  hare  been  acquired 
by  the  disposition  by  such  commissioner  as  aforesaid,  passed  by  sur- 
render into  the  hands  of  the  lord,  to  the  use  of  the  person  so  admitted. 

BANKRXTPT — MEDIATELY   ACCRUING   RENTS;    COVENANTS   AND 

CONDITIONS. 

67.  And  be  it  further  enacted.  That  the  rents  and  profits  of  any  Assignees  to 
lands  of  which  any  commissioner  acting  in  the  execution  of  any  such  lu^^^^T^^^  ^ 
fiat  as  aforesaid  hath  power  to  make  disposition  under  this  act,  shall  in  bankrupt,  of 
the  meantime  and  until  such  disposition  shall  be  made,  or  until  it  shall  ^l!*^.^  ^^^  f  °™* 

'^  missioner  has 

be  ascertained  that  such  disposition  shall  not  be  required  for  the  be-  power  to  make 

nefit  of  the  creditors  of  the  person  adjudged  bankrupt  under  the  fiat,  disposition,  and 

*^  •'  ^  *^  ^    to  enforce  co- 

be  received  by  the  assignees  of  the  estate  of  the  bankrupt,  for  the  venanu,  as  if 
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entitled  to  the  benefit  of 'his  creditors;  and  the  assignees  may  proceed .  by  action  of 
clause  to*am)ly  ^®^*  ^^^  ^^®  recovery  of  such  rents  and  profits,  or  may  distrain  for  the 
to  all  copyhold  same  Upon  the  lands  subject  to  the  payment  thereof,  and  in  case  any 
to°odier  lands  ^^^^  o^  trespass  shall  be  brought  for  taking  any  such  distress,  may 
only  lo  such  as  plead  thereto  the  general  issue,  and  give  this  act  or  other  special  matter 
sionerlmay  dis-  ***  evidence,  and  also,  in  case  any  such  distress  shall  be  replevied*  shall 
pose  of  after  have  power  to  avow  or  make  cognizance  generally  in  such  manner  and 
death?"  ^^ '  ^^^°^  ^  ^^7  landlord  may  now  do  by  virtue  of  the.  statute  made  in  the 
11  Geo.  2  C.19.  eleventh  year  of  the  reign  of  his  Majesty  King  Greorge  the  Second, 

intituled  "  An  Act  for  the  more  effectual  securing  the  Payment  of 
Rents  and  preventing  Frauds  by  Tenants,"  or  by  any  other  law  or 
statute  now  in  force  or  hereafter  to  be  made  for  the  more  efiectually 
recovering  of  rent  in  arrear;  and  such  assignees  and  their  bailiffs, 
agents,  and  servants,  shall  also  have  all  such  and  the  same  remedies, 
powers,  privileges,  and  advantages  of  pleading,  avowing,  and  making 
cognizance,  and  be  entitled  to  the  same  costs  and  damages,  and  the 
same  remedies  for  the  recovery  thereof,  as  landlords,  their  bailiffs, 
agents,  and  servants,  are  now  or  hereafter  may  be  by  law  entitled  to 
have  when  rent  is  in  arrear;  and  such  assignees  shall  also  have  the 
same  power  and  authority  of  enforcing  the  observance  of  all  covenants, 
conditions,  and  agreements  in  respect  of  the  lands  of  which  such  com- 
missioner as  aforesaid  hath  the  power  of  disposition  under  this  act,  and 
in  respect  of  the  rents  and  profits  thereof,  and  of  entry  into  and  upon 
the  same  lands  for  the  non-observance  of  any  such  covenant,  condition, 
and  agreement,  and  of  expelling  and  amoving  therefrom  the  tenants  or 
other  occupiers  thereof,  and  thereby  determining  and  putting  an  end 
to  the  estate  of  the  persons  who  shall  not  have  observed  such  covenants, 
conditions,  and  agreements  as  the  bankrupt  would  have  had  in  case  he 
had  not  been  adjudged  a  bankrupt:  Provided  always,  that  this  clause 
shall  apply  to  all  lands  held  by  copy  of  court  roll,  but  shall  only  apply 
to  those  lands  of  any  other  tenure  which  any  commissioner  acting  in 
the  execution  of  any  such  fiat  as  aforesaid  may  have  power  to  dispose 
of  under  this  act  afler  the  bankrupt's  decease. 

BANKRXTPT's   lands    in    IRELAND. 

All  the  provi-  ^S*  And  be  it  further  enacted.  That  all  the  provisions  in  this  act 
aions  of  the  act  contained  for  the  benefit  of  the  creditors  of  persons  who  under  such 
bankrupts  shall  ^^ts  ^  aforesaid  shall  be  adjudged  bankrupts  after  the  thirty-first  day 
«pply  to  their  of  December,  one  thousand  eight  himdred  and  thirty-three,  and  for  the 
limd.  confirmation  in  consequence  of  bankruptcy  of  voidable  estates  created 

by  them,  shall  extend  and  apply  to  the  lands  of  any  tenure  in  Ireland 
of  such  persons  as  fully  and  effectually  as  if  this  act  had  throughout 
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extended  to  lands  of  any  tenure  in  Ireland;  saying  always  the  rights  of 
the  King^s  most  excellent  Majesty,  his  heirs  and  successors,  to  any  re- 
version or  remainder  in  the  crown  in  lands  in  Ireland. 


bankrupt's   lands   in    IRELAND— INROLMENT. 

69.  ProTided  always,  and  be  it  further  enacted.  That,  in  all  cases  of  Deeds  relating 
bankruptcy,  eyery  deed  of  disposition  under  this  act  of  lands  in  Ire-  ^^^^  u^ia**^ 
land  by  any  commissioner  acting  in  the  execution  of  any  such  fiat  as  Ireland  to  be 
aforesaid,  and  also  every  deed  by  which  the  protector  of  a  settlement  eou°rt*^f  ch^. 
of  lands  in  Ireland  shaU  consent,  shall  be  inrolled  in  his  Majesty's  eery  there. 
high  court  of  Chancery  in  Ireland,  within  six  calendar  months  after 

the  execution  thereof,  and  not  in  his  Majesty's  high  court  of  Chan- 
cery in  England. 

ENTAILED   MONEY — REPEAL  OF  7  GEO.  4,  C.  45. 

70.  And  be  it  further  enacted.  That,  after  the  thirty-first  day  of  Repeal  of  the 
December,  one  thousand  eight  hundred  and  thirty-three,  an  act  passed  B^^ufce7Geo.4, 
in  the  seventh  year  of  the  reign  of  his  late  Majesty  King  Greorge  the  to  proceedings 
Fonrth.  intituled.  "  An  Act  for  repealing  an  Act  passed  in  the  tMrty-  ^»T«  j'l'*' 
ninth  and  fortieth  years  of  the  reign  of  his  late  Majesty  King  George   1834.   39  &  40 
the  Third,  intituled,  *  An  Act  for  the  Relief  of  Persons  entitled  to  En-  ^^'J[^'^' 
tailed  Estates  to  be  purchased  with  Trust  Monies,'  and  for  making  vived. 
further  Proyision  in  lieu  thereof,"  shall  be,  and  the  same  is  hereby  re- 
pealed, except  as  to  such  proceedings  under  the  act  hereby  repealed  as 

shall  haye  been  commenced  before  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  thirty-four,  and  which  may  be  continued  under 
the  authority  and  according  to  the  proyisions  of  the  act  hereby  re^ 
pealed :  Proyided  always,  that  the  act  repealed  by  the  said  act  of  the 
seyenth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth 
shall  not  be  reyiyed. 


ENTAILED   MONEY — MODE    OF   DISPOSITION. 

71.  And  be  it  further  enacted.  That  lands  to  be  sold,  whether  free-  The  previous 

hold  or  leasehold,  or  of  any  other  tenure,  where  the  money  arisine  c*»"»«8,  with 

^  ^  °  certain  vana- 

from  the  sale  thereof  shall  be  subject  to  be  inyested  in  the  purchase  of  tions,  to  apply 

lands  to  be  settled,  so  that  any  person,  if  the  lands  were  purchased,  |°  ^*"^  ^\1^^ 

would  haye  an  estate  tail  therein,  and  also  money  subject  to  be  invested  sold,  where 

in  the  purchase  of  lands  to  be  settled,  so  that  any  person,  if  the  lands  ^oj^^^^^^'tl 

were  purchased,  would  haye  an  estate  tail  therein,  shall  for  all  the  pur-  ject  to  be  in- 

poses  of  this  act  be  treated  as  the  lands  to  be  purchased,  and  be  con-  ^^^|^  ^^ 
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lands  to  be  en-  sidered  subject  to  the  same  estates  as  the  lands  to  be  purchased^  would, 
where' mcmcy  is  ^  purchased,  have  been  actually  subject  to:  and  all  the  previous 
subject  to  be       clauses  in  this  act,  so  far  as  circumstances  will  admit,  shall,  in  the  case 

inlf !!fAl-.  of  the  lands  to  be  sold  as  aforesaid  being  either  freehold  or  leasehold, 
like  manner.  ^ 

or  of  any  other  tenure,  except  copy  of  court  roll,  apply  to  such  lands 
in  the  same  manner  as  if  the  lands  to  be  purchased  with  the  money  to 
arise  from  the  sale  thereof  were  directed  to  be  freehold,  and  were  ac- 
tually purchased  and  settled;  and  shall,  in  the  case  of  the  lands  to  be 
sold  as  aforesaid  being  held  by  copy  of  court  roll,  apply  to  such  lands 
in  the  same  manner  as  if  the  lands  to  be  purchased  with  the  money  to 
arise  from  the  sale  thereof  were  directed  to  be  copyhold,  and  were  ac- 
tually purchased  and  settled;  and  shall  in  the  case  of  money  subject  to 
be  invested  in  the  purchase  of  lands  to  be  so  settled  as  aforesaid,  apply 
to  such  money  in  the  same  manner  as  if  such  money  were  directed  to 
be  laid  out  in  the  purchase  of  freehold  lands,  and  such  lands  were  ac- 
tually purchased  and  settled;  save  and  except  that  in  every  case  where 
under  this  clause  a  disposition  shall  be  to  be  made  of  leasehold  lands 
for  years  absolute  or  determinable,  so  circumstanced  as  aforesaid,  or  of 
f  money  so  circumstanced  as  aforesaid,  snch  leasehold  lands  or  money 
shall  as  to  the  person  in  whose  favour  or  for  whose  benefit  the  disposi- 
tion is  to  be  made,  be  treated  as  personal  estate,  and,  except  in  case  of 
bankruptcy,  the  assurance  by  which  the  disposition  of  such  leasehold 
lands  or  money  shall  be  effected  shall  be  an  assignment  by  deed,  which 
shall  have  no  operation  under  this  act  unless  inrolled  (a)  in  his  Ma- 
jesty's high  court  of  Chancery  within  six  calendar  months  after  the 
execution  thereof:  and  in  every  case  of  bankruptcy  the  disposition  of 
such  leasehold  lands  or  money  shall  be  made  by  the  commissioner,  and 
completed  by  inrolment  in  the  same  manner  as  hereinbefore  required 
in  regard  to  lands  not  held  by  copy  of  court  roll. 


Lands  of  any 
tenure  in  Ire- 
land, to  be  sold, 
where  the  pur- 
obase-money  is 
subject  to  be 
invested  in  the 
purchase  of 
lands  to  be  en- 
tailed, and 
money  under 
the  control  of 
a  court  of  eqni* 


ENTAILED   MONEY   OF   BANKRUPTS — IRELAND. 

72.  And  be  it  further  enacted,  That,  so  far  as  regards  any  person 
adjudged  a  bankrupt  under  any  such  fiat  as  aforesaid,  the  provisions 
of  the  clause  lastly  hereinbefore  contained  shall,  for  the  benefit  of  the 
creditors  of  the  bankrupt,  apply  to  lands  in  Ireland  to  be  sold,  whether 
freehold  or  leasehold,  or  of  any  other  tenure,  where  the  money  arising 
from  the  sale  thereof  shall  be  subject  to  be  invested  in  the  purchase  of 
lands  to  be  settled,  so  that  the  bankrupt,  if  the  lands  were  purchased, 
would  have  an  estate  tail  therein,  and  also  to  money  under  the  control 
of  any  court  of  equity  in  Ireland,  or  of  or  to  which  any  individuals  as 


(a)  See  in  ike  matter  qf  Smythe,  3  Myl.  &  K.  249. 
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trustees  may  be  possessed  or  entitled  in  Ireland,  and  which  shall  be  ty  in  Ireland, 
subject  to  be  invested  in  the  purchase  of  lands  to  be  settled,  so  that  "Q^^^^ed  in  like 
the  bankrupt,  if  the  lands  were  purchased,  would  have  an  estate  tail  manner,  to  be 
therein,  as  fully  and  effectually  as  if  this  act  had  throughout  extended  ll^tin^cases  of 
to  Ireland:  Provided  always,  that  every  deed  to  be  executed  by  any  bankruptcy, 
commissioner  or  protector,  in  pursuance  of  this  clause,  in  regard  to 
lands  in  Ireland  to  be  so  sold  as  aforesaid,  shall  be  inrolled  in  his  Ma- 
jesty's high  court  of  Chancery  in  Ireland  within  six  calendar  months 
after  the  execution  thereof;  but  every  deed  to  be  executed  by  any  com- 
missioner or  protector,  in  pursuance  of  this  clause,  in  regard  to  money 
subject  to  be  invested  in  the  purchase  of  lands  to  be  so  settled  as  afore- 
said, shall  be  inrolled  in  His  Majesty's  high  court  of  Chancery  in 
England,  within  six  calendar  months  after  the  execution  thereof,  and 
not  in  his  Majesty's  high  court  of  Chancery  in  Ireland:    saving 
always  the  rights  of  the  King's  most  excellent  Majesty,  his  heirs  and 
successoi;^,  to  any  reversion  or  remainder  in  the  crown  in  lands  in  Ire- 
land to  be  sold. 


INROLMENT  OF  DEEDS — ACKNOWLEDGMENT. 

73.  And  be  it  further  enacted.  That  any  rule  or  practice  requiring  As  to  deedi 

deeds  to  be  acknowledged  before  inrolment  shall  not  apply  to  any  deed  I^j^fj*?!?®''" 

by  this  act  required  to  be  inrolled  in  his  Majesty's  high  court  of  inrolment. 
Chancery  in  England  or  Ireland. 


INROLMENT  OF  DEEDS — RELATION  BACK. 

74.  And  be  it  ftulher  enacted.  That  every  deed  required  to  be  in-  Every  deed  to 
rolled  in  his  Majesty's  high  court  of  Chancery  in  England  or  Ireland,  ^^hi^iU^^J, 
by  which  lands,  or  money  subject  to  be  invested  in  the  purchase  of  lands,  money  shall  b^ 
shall  be  disposed  of  under  this  act,  shall,  when  inrolled  as  required  by  „ndeMhis  act 
this  act,  operate  and  take  effect  in  the  same  manner  as  it  would  have  to  take  effect  as 
done  if  the  inrolment  thereof  had  not  been  required,  except  that  every  j^^J|^"*  "®* 
such  deed  shall  be  void  against  any  person  claiming  the  lands  or  money 

thereby  disposed  of,  or  any  part  thereof,  for  valuable  consideration, 
under  any  subsequent  deed  duly  inrolled  under  this  act,  if  such  subse- 
quent deed  shall  be  first  inrolled. 

INROLMENT   OF   DEEDS — FEES. 

75.  And  be  it  ftirther  enacted.  That  it  shall  be  lawful  for  his  Ma-  The  court  of 
jesty's  high  court  of  Chancery  in  England,  as  to  deeds  to  be  inrolled  re^^^t^'^ 
in  England  under  this  act,  and  for  His  Majesty's  high  court  of  Chan-  fees  to  be  paid 
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for  the  inrol- 
ment  of  deeds, 


ceiy  in  Ireland,  as  to  deeds  to  be  inroUed  in  Ireland  nnder  this  act, 
from  time  to  time  to  make  snch  orders  as  the  conrt  shall  think  fit 
touching  the  amount  of  the  fees  and  charges  to  be  paid  for  the  inrol- 
ment  of  such  deeds,  and  to  be  paid  for  searches  for  such  deeds  in 
the  office  of  inrolments,  and  to  be  paid  for  copies  of  the  inrolments  of 
deeds  under  this  act,  where  such  copies  are  examined  with  the  inrol- 
ments, and  signed  by  the  proper  officer  having  the  custody  of  such 
inrolments. 


The  conrt  of 
Common  Pleas 
to  regulate  the 
fees  for  entries 
on  court  rolls 
and  indorse- 
ments  on  deeds, 
and  for  taking 
consents,  &c 


ENTRIES   OF   DEEDS   ON   COURT   ROLLS,    &C. COPYHOLDS — FEES. 

7Q.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  his  Ma- 
jesty's court  of  Common  Pleas  at  Westminster  from  time  to  time  to 
make  such  orders  as  the  court  shall  think  fit  touching  the  amount 
of  the  fees  and  charges  to  be  paid  for  the  entries  of  deeds  by  this 
act  required  to  be  entered  on  the  court  rolls  of  manors,  and  for  the 
indorsements  thereon,  and  for  taking  the  consents  of  the  protectors, 
of  settlements  of  lands  held  by  copy  of  court  roll,  where  such  consents 
shall  not  be  given  by  deed,  and  for  taking  surrenders  by  which  dis- 
positions shall  be  made  under  this  act  by  tenants  in  tail  of  lands  held 
by  copy  of  court  roll,  and  for  entries  of  such  surrenders  or  the  memo- 
randums thereof  on  the  court  rolls. 


i^atticD  SSonicn. 


A  married  wo- 
man, with  her 
husband's  con- 
enrrence,  to 
dispose  of  lands 
and  money  sub- 
ject to  be  in- 
Tested  in  the 
purchase  of 
lands,  and  of 
any  estate 
therein;  and  to 
release  and  ex- 
tinguish powers, 
as  a  feme  sole. 


GENERAL   ENABLING   CLAUSE. 

77.  And  be  it  further  enacted.  That,  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  it  shall  be 
lawful  for  every  married  woman,  in  every  case  except  that  of  being  te- 
nant in  tail,  for  which  provision  is  already  made  by  this  act,  by  deed 
to  dispose  of  lands  of  any  tenure,  and  money  subject  to  be  invested  in 
the  purchase  of  lands,  and  also  to  dispose  67,  release,  surrender,  or  ex- 
tinguish any  estate  which  she  alone,  or  she  and  her  husband  in  her 
right,  may  have  in  any  lands  of  any  tenure,  or  in  any  such  monyy  as 
aforesaid,,  and  also  to  release  or  extinguish  any  power  which  may  be 
vested  in  or  limited  or  reserved  to  her  in  regard  to  any  lands  of  any 
tenure,  or  any  such  money  as  aforesaid,  or  in  regard  to  any  estate  in 
any  lands  of  any  tenure,  or  in  any  such  money  as  aforesaid,  as  fiilly 
and  effectually  as  she  could  do  if  she  were  a  feme  sole;  save  and  ex- 
cept that  no  such  disposition,  release,  surrender,  or  extinguishment 
shall  be  valid  and  effectual  unless  the  husband  concur  (a)  in  the  deed  by 

(a)  See  references  to  s.  91,  post. 
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which  the  same  shall  be  effected,  nor  unless  the  deed  be  acknowledged 
by  her  as  hereinafter  directed:  Provided  always,  that  this  act  shall  not  Not  to  extend 
extend  to  lands  held  by  copy  of  court  roll  of  or  to  which  a  married  certain  cases, 
woman,  or  she  and  her  husband  in  her  right,  may  be  seised  and  enti- 
tled for  an  estate  at  law,  in  any  case  in  which  any  of  the  objects  to  be 
effected  by  this  clause  could  before  the  passing  of  this  act  have  been 
effected  by  her,  in  concurrence  with  her  husband,  by  surrender  into  the 
hands  of  the  lord  of  the  manor  of  which  the  lands  may  be  parcel. 

SAYING   OF   POWSRS. 

78.  Provided  always,  and  be  it  further  enacted,  That  the  powera  of  The  powers  of 

disposition  iriven  to  a  married  woman  by  this  act  shall  not  interfere  ^i^P^^^ition 
t^  o  J  given  to  a  mar- 

with  any  power  which,  independently  of  this  act,  may  be  vested  in  or  ned  woman  by 

limited  or  reserved  to  her,  so  as  to  prevent  her  from  exercisine  such  f^j*  *^*  '^^t, {? 

^  'r  o  interfere  with 

power  in  any  case,  except  so  far  as  by  any  disposition  made  by  her  any  other  pow- 
under  this  act  she  may  be  prevented  from  so  doing  in  consequence  ^"' 
of  such  power  having  been  suspended  or  extinguished  by  such  dis- 
position. 

ACKNOWLEDGMENT   OF   DEEDS. 

79.  And  be  it  further  enacted.  That  every  deed  to  be  executed  by  Every  deed  by 
a  married  woman  for  any  of  the  purposes  of  this  act,  except  such  as  '  ™"ne^  ^o- 

J  r     r  '  r  man,  not  exe- 

may  be  executed  by  her  in  the  character  of  protector  for  the  sole  pur-  cuted  by  her  as 
pose  of  giving  her  consent  to  the  disposition  of  a  tenant  in  tail,  shall,  ^"^J^*^*^^  ^*** 
upon  her  executing  the  same,  or  afterwards,  be  produced  and  acknow-  by  her  before  a 
ledged  by  her  as  her  act  and  deed  before  a  judge  of  one  of  the  superior  i"^8^»  *®" 
courts  at  Westminster,  or  a  master  in  Chancery,  or  before  two  of  the 
perpetual  commissioners,  or  two  special  commissioners,  to  be  respect- 
ively appointed  as  hereinafter  provided. 

SEPARATE    EXAMINATION. 

80.  And  be  it  further  enacted.  That  such  judge,  master  in  Chan-  The  Judge,  &c.; 
eery,  or  commissioners  as  aforesaid,  before  he  or  they  shall  receive  the  ^5i"S^***^°*^ 
acknowledgment  by  any  married  woman  of  any  deed  by  which  any  dis-  ledgment,  to 
position,  release,  surrender,  or  extinguishment  shall  be  made  by  her  ,"!!?*£!  ***! 
under  this  act,  shall  examine  her  apart  from  her  husband,  touching  husband. 

her  knowledge  of  such  deed,  and  shall  ascertain  whether  she  frieely  and 
voluntarily  consents  to  such  deed,  and  unless  she  freely  and  voluntarily 
consent  to  such  deed  shall  not  permit  her  to  acknowledge  the  same; 
and  in  such  case  such  deed  shall,  so  far  as  relates  to  the  execution 
thereof  by  such  married  woman,  be  void. 
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As  to  the  ap- 
pointment of 
perpetual  com- 
missi onen  for 
each  county  or 
place,  and  the 
making  out  and 
keeping  of  the 
lists  of  the  com- 
missioners and 
the  delivery  of 
copies. 


PERPETUAL   COMMISSIONERS. 

81.  And  be  it  further  enacted.  That,  for  the  purpose  of  providing 
conyenient  means  of  taking  the  4icknowledgments  by  married  women  of 
the  deeds  to  be  executed  by  them  as  aforesaid,  the  Lord  Chief  Justice 
of  the  court  of  Common  Pleas  at  Westminster  shall  from  time  to  time 
appoint  such  proper  persons  as  he  shall  think  fit,  for  every  county, 
riding,  division,  soke,  or  place  for  which  there  may  be  a  clerk  of  the 
peace,  to  be  perpetual  commissioners  for  taking  such  acknowledgments, 
and  such  commissioners  shall  be  removable  by  and  at  the  pleasure  of 
the  said  Lord  Chief  Justice;  and  lists  of  the  names  of  such  commis- 
sioners for  the  time  being,  with  the  names  of  their  places  of  residence, 
and  the  counties,  ridings,  divisions,  sokes,  or  places  for  which  they 
shall  be  respectively  appointed  to  act,  shall  from  time  to  time  be  made 
out  and  be  kept  by  the  officer  of  the  court  of  Common  Pleas  at  West- 
minster, with  whom  the  certificates  of  the  acknowledgments  by  married 
women  are  to  be  lodged  as  hereinafter  mentioned;  and  such  officer 
shall  from  time  to  time  transmit,  without  fee  or  reward,  to  the  derk  of 
the  peace  for  each  county,  riding,  division,  soke,  or  place,  or  his  de- 
puty, a  copy  of  the  list  to  be  so  from  time  to  time  made  out  for  that 
county,  riding,  division,  soke,  or  place,  and  such  officer  shall  deliver 
a  copy,  signed  by  him,  of  the  list  for  the  time  being  for  any  county, 
riding,  division,  soke,  or  place,  to  any  person  applying  for  the  same; 
and  the  derk  of  the  peace  for  each  county,  riding,  division,  soke,  or 
place,  or  his  deputy,  shall  deliver  a  copy,  signed  by  him,  of  the  list 
last  transmitted  to  him  as  aforesaid  to  any  person  applying  for  the 
same. 

POWER   OF   PERPETUAL   COMMISSIONERS. 

Power  of  per.  82.  Provided  always,  and  be  it  further  enacted.  That  any  person 
Soners^notM^n'  Vpoin^ed  commissioner  for  any  particular  county,  riding,  division, 
fined  to  any  soke,  or  place,  shall  be  competent  to  take  the  acknowledgment  of  any 
partic  arpace.  mjiy^jg^  woman  wheresoever  she  may  reside,   and  wheresoever  the 

lands  or  money  in  respect  of  which  the  acknowledgment  is  to  be  taken 

may  be. 

SPECIAL   COMMISSIONERS. 

If,  ftom  being  83.  And  be  it  further  enacted,  That  in  those  cases  where  by  reason 
t^yond  seal,  q£  residence  beyond  seas  (a),  or  ill  health,  or  any  other  suffident 
woman  be  pre-   cause,  any  married  woman  shall  be  prevented  from  making  the  acknow- 


(a)  See  In  the  matter  of  the  Trtuteet  o/Mrt.  Barber,  2  Bing.  N.  C.  268. 
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ledgment  required  by  this  act  before  a  judge  or  a  master  in  chancery,  Tented  from 
or  any  of  the  perpetual  commissioners  to  be  appointed  as  aforesaid,  it  ™t^*"^i^ 
shall  be  la¥rful  for  the  court  of  Common  Pleas  at  Westminster,  or  any  ment,  special 
judge  of  that  court,   to  issue    a    commission  specially  appointing  jo  bJJ^^"ted. 
any  persons  therein  named  to  be  commissioners  to  take  the  acknow- 
ledgment by  any  married  woman  to  be  therein  named  of  any  such  deed 
as  aforesaid:  Provided  always,  that  every  such  commission  shall  be 
made  returnable  witlxin  such  time,  to  be  therein  expressed,  as  the  said 
court  or  judge  shall  think  fit. 

MEMORANDUM  OF  ACKNOWLEDGMENT. 

84.  And  be  it  further  enacted  (a).  That,  when  a  married  woman  When  a  mar- 
shall  acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in  ned  woman 
chancery,  or  commissioners  taking  such  acknowledgment,  shall  sign  a  ledge  a  deed, 

memorandum,  to  be  indorsed  on  or  written  at  the  foot  or  in  the  margin  ^^e  person 

,  taking  the  ac- 

of  such  deed,  which  memorandum,  subject  to  any  alteration  which  may  knowiedgment 

from  time  to  time  be  directed  by  the  court  of  Common  Pleas,  shall  be  ^°  sign  a  me- 

,  morandum  to 

to  the  following  effect;  videlicet , —  the  effect  bete 

« This  deed,  marked  [here  add  some  letter  or  other  mark  for  the  mentioned  j 
'  purpose  of  identification^  was  this  day  produced  before  me  [or  us] 

*  and  acknowledged  by  —  therein  named  to  be  her  act  and  deed; 

*  previous  to  which  acknowledgment  the  said  —  was  examined  by 

*  me  \or  us]  separately  and  apart  from  her  husband,  touching  her 
'  knowledge  of  the  contents  of  the  said  deed  and  her  consent  thereto, 

*  and  declared  the  same  to  be  freely  and  voluntarily  executed  by  her.' 


SEPARATE    CERTIFICATE   OF   ACKNOWLEDGMENT. 

« 

And  the  same  judge,  master  in  chancery,  or  commissioners,  shall  also  and  aleo  lign  a 
sign  a  certificate  (d)  of  the  taking  of  such  acknowledgment,  to  be  certiScateof 
written  or  engrossed  on  a  separate  piece  of  parchment;  which  cer-  gnch  acknow- 
tificate,  subject  to  any  alteration  which  may  from  time  to  time  be  di-  If^°^°^  ^ 
rected  by  the  court  of  Common  Pleas,  shall  be  to  the  following  effect:  mentioned. 
videUeet, — 

*  These  are  to  certify,  that,  on  the day  of ,  in  the  year 

'  one  thousand  eight  hundred  and ,  before  me,  the  undersigned 

'  Sir  Nicholas  Conyngham  Tindal,  Lord  Chief  Justice  of  the  court 
'  of  Common  Pleas  at  Westminster,  [or  before  me  Sir  James  Parke, 
*  knight,  one  of  the  justices  of  the  court  of  King's  Bench  at  West- 

(a)  /nr«fi<araAXrttJke,wifeof  G.JLiiJte,         (Jb)  In  the  matter  of  BraneoHf  one 
an  infant,  1  Bing.  N.  C.  265;  5  Moo.  &      &c.  3  Bing.  N.  C.  783. 
Sc.  Rep.  80;  3  Dowl.  Pr.  C«.  112. 
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^  minster ;  or  before  me  the  undersigned  James  JFiUiam  Farrar,  one 

*  of  the  masters  in  ordinary  of  the  court  of  Chancery;  or  before  ns 
'  A,  B,  and  C  D.,  two  of  the  perpetual  commissioners  appointed 

'  for  the i  for  taking  the  acknowledgments  of  deeds  by  married 

'  women,  pursuant  to  an  act  passed  in  the year  of  the  reign  of 

'  his  Majesty  King  William  the  Fourth,  intituled  An  Act  [insert  the 
'  title  of  this  Acf] ;  or  before  us  the  undersigned  A,  B,  and  C.  D,,  two 
'  of  the  commissioners  specially  appointed  pursuant  to  an  act  passed 

*  in  the year  of  the  reign  of  his   Majesty  King  William  the 

*  Fourth,  intituled  An  Act  [insert  the  title  of  this  acf]  for  taking  the 

*  acknowledgment  of  any  deed  by the  wife  of ,]  appeared  per- 

*  sonally ,  the  wife  of ,  and  produced  a  certain  indenture,  marked 

*  [here  add  the  marJc]^  bearing  date  the—  day  of ^  and  made 

^  between  [insert  the  name  of  the  parties'],  and  acknowledged  the  same 

*  to  be  her  act  and  deed:  And  I  [or  we]  do  hereby  certify,  that  the 

^  said was,  at  the  time  of  her  acknowledging  the  said  deed,  of 

'  full  age  and  competent  understanding,  and  that  she  was  examined  by 
'  me  [or  us],  apart  from  her  husband,  touching  her  knowledge  of  the 

*  contents  of  the  said  deed,  and  that  she  freely  and  Yoluntarily  oon- 
'  sented  to  the  same.' 

FILING   CERTIFICATE   WITH   AN    AFFIDAVIT  TO   VERIFY   IT. 

Certificate  with  85.  And  be  it  further  enacted  (a),  That  every  such  certificate  as 
affidavit  verify-  aforesaid  of  the  takiiur  of  an  acknowledgment  by  a  married  woman 

ing  the  same  to  °  ®,  -^ 

he  lodged  with  of  any  such  deed  as  aforesaid,  together  with  an  affidavit  (b)  by  some 
the"*  ^rt^^f  °^  person  verifying  the  same,  and  the  signature  thereof  by  the  party  by 
Common  Pleas,  whom  the  same  shall  purport  to  be  signed,  shall  be  lodged  with  some 
who  shall  cause  officer  of  the  court  of  Common  Pleas  at  Westminster,  to  be  appointed 

the  same  to  he  '  *^*^ 

filed  of  record  as  hereinafter  mentioned;  and  such  officer  shall  examine  the  certificate, 
m  the  court.  ^^^  ^^  ^^^  ^^  ^  J^l^  signed,  either  by  some  judge  or  master  in  chan- 
cery, or  by  two  commissioners  appointed  pursuant  to  this  act,  and  duly 
verified  by  affidavit  as  aforesaid,  and  shall  also  see  that  it  contains  such 
statement  of  particulars  as  to  the  consent  of  the  married  woman  as 
shall  from  time  to  time  be  required  in  that  behalf ;  and  if  all  the  re- 
quisites in  this  act  in  regard  to  the  certificate  shall  have  been  complied 
with,  then  such  officer  shall  cause  the  said  certificate  and  the  affidavit 
to  be  filed  of  record  in  the  said  court  of  Common  Pleas. 


(a)  Anon.  5  Moo.  &  So.  53..  293 ;    5  Dowl.   P.  C.  363 ;   Ex  parte 

{b)  In  the  matter  qf  Anderson' e  Ac-  Mann,  7  Soott,  142,  5  Bing.  N.  C.  226  ; 

knowledgment,  2  Bmg.  N.  C.  435 ;  In  Re  Skt^bottom,  6  Scott,  898. 

re  Scholfleld,  3  Soott,  657 ;  3  Bing.  N.  C. 
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EFFECT   OF   FILING   CERTIFICATE — RELATION    BACK. 

86.  And  be  it  further  enacted*  That  when  the  certificate  of  the  ac-  On  filing  cer- 
knowledgment  of  a  deed  by  a  married  woman  shall  be  so  filed  of  record  j  ^^^'  ^Xa- 
as  aforesaid,  the  deed  so  acknowledged  shall,  so  far  as  regards  the  dis-  tion,  to  uke 
position,  release*  anrrender,  or  extinguishment  thereby  made  by  any  ^f^^V^^^.^ 
married  woman  whose  acknowledgment  shall  be  so  certified  concerning  ment. 

any  lands  or  money  comprised  in  such  deed,  take  effect  from  the 
time  of  its  being  acknowledged,  and  the  subsequent  filing  of  such  cer- 
tificate as  aforesaid  shall  haye  relation  to  such  acknowledgment. 

INDEX   OF   CERTIFICATES. 

87.  And  be  it  further  enacted.   That  the  officer  of  the  court  of  The  of&cer  with 
Common  Pleas,  with  whom  such  certificates  as  aforesaid  shall  be  J^^  °"?  **  f®'" 

tificates  are 

lodged,  shall  make  and  keep  an  index  of  the  same,  and  such  index  lodged  to  make 

shall  contain  the  names  of  the  married  women  and  their  husbands  ««» ^«^d«*  «^  ^*»* 

same* 

alphabetically  amuiged,  and  the  date's  of  such  certificates  and  of  the 
deeds  to-which  the  same  shall  respectiyely  relate,  and  such  other 
particulars  as  shall  be  found  convenient:  and  every  such  certificate 
shall  be  entered  in  the  index  as  soon  as  may  be  after  such  certificate 
shall  have  been  filed. 


COPIES   OF   CERTIFICATES — EVIDENCE. 

88.  And  be  it  further  enacted.  That,  after  the  fiUng  of  any  such  Officer  to  de- 

oertificate  as  aforesaid,  the  officer  with  whom  the  certLicate  shall  be  ceVJ^te'filed 

lodged  shall  at  any  time  deliver  a  copy,  signed  by  him,  of  any  such  which  shall  he 

certificate  to  any  person  applying  for  such  copy;  and  every  such  copy  ®^'  ^^^' 
shall  be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 
vrhich  such  certificate  shall  refer. 


POWER   OF  THE    COURT   Olf  COMMON    PLEAS   DEFINED. 

89.  And  be  it  further  enacted,  That  the  Lord  Chief  Justice  of  the  Chief  Jasticeof 
court  of  Common  Pleas  at  Westminster,  shall  from  time  to  time  ap-  ^^^"^int  the" 
point  the  person  who  shall  be  the  officer  with  whom  such  certificates  officer  with 
as  aforesaid  shall  for  the  time  being  be  lodged,  and  may  remove  him  ^gcates'riian * 
at  pleasure;  and  the  court  of  Common  Pleas  at  Westminster  shall  also  he  lodged;  and 
from  time  to  time  make  such  orders  and  regulations  as  the  court  shall  ^dLe'orden 
think  fit  touching  the  mode  of  examination  to  be  pursued  by  the  com*  touching  the 

Y  2 


324  ^^^  WILL.  IV.  c.  74. 

examination,      missioners  to  be  appointed  under  this  act,  and  touching  the  particular 

certificates"'^''  ™***®"  .^  ^  mentioned  in  such  memorandums  and  certificates  as 
affidavits,  &c.     aforesaid^  and  the  affidavits  yerifyiug  the  certificates,  and  the  time 

ivithin  which  any  of  the  aforesaid  proceedings  shall  take  place,  and 
touching  the  amoimt  of  the  fees  or  charges  to  be  paid  for  the  copies  to 
be  delivered  by  the  clerks  of  the  peace  or  their  deputies,  or  by  the  officer 
of  the  said  court,  as  hereinbefore  directed,  and  also  of  the  fees  (a)  or 
charges  to  be  paid  for  taking  acknowledgments  of  deeds  and  for  ex- 
aminmg  married  women,  and  for  the  proceedings,  matters,  and  things 
required  by  this  act  to  be  had,  done,  and  executed  for  completing  and 
giving  effect  to  such  acknowledgments  and  examinations. 


COPYHOLDS — EQUITABLE   INTERESTS. 

A  married  90.  And  be  it  further  enacted.  That,  in  eveiy  case  in  which  a  bus- 

sepTnuely  ex-  ^*^^  '^^^  ^^^  shall,  either  in  or  out  of  court,  surrender  into  the  hands 
amined  on  the  of  the  lord  of  a  manor  any  lands  held  by  copy  of  court  roll,  parcel  of 
eqiStabfe  estat"  *^®  manor,  and  in  which  she  alone,  or  she  and  her  husband  in  her 
in  copyholds,  right,  may  have  an  equitable  estate,  the  wife  shall,  upon  such  surrender 
were'egal!*^***  being  made,  be  separately  examined  by  the  person  taking  the  surrender 

in  the  same  manner  as  she  would  have  been  if  the  estate  to  which  she 
alone,  or  she  and  her  husband  in  her  right,  may  be  entitled  in  such 
lands,  were  an  estate  at  law  instead  of  a  mere  estate  in  equity;  and 
every  such  surrender,  when  such  examination  shall  be  taken,  shall  be 
binding  on  the  married  woman  and  all  persons  claiming  under  her;  and 
all  surrenders  heretofore  made  of  lands  similarly  circumstanced,  where 
the  wife  shall  have  been  separately  examined  by  the  person  taking  the 
surrender,  are  hereby  declared  to  be  good  and  valid. 

DISPENSATION    WITH    HUSBAND's   CONCURRENCE. 

Court  of  Com-  9].  Provided  always,  and  be  it  further  enacted  (5),  That,  if  ahus- 

mon  Pleas  in  \^^^  shaXL,  in  jconsequeuce  of  being  a  lunatic,  idiot,  or  of  unsound 

husband  being  mind,  and  whether  he  shall  have  been  found  such  by  inquisition  or 

lunatic,  &c,  ^Qt^  Qy  gjjjiii  fjQjQ  i^jjy  other  cause  be  incapable  of  executing  a  deed,  or 

with  his  con-  of  making  a  surrender  of  lands  held  by  copy  of  court  roll,  or  if  his 
cnrrence,  ex-  residence  shall  not  be  known,  or  he  shall  be  in  prison,  or  shall  be 
lord  chancellor    living  apart  (c)  from  his  wife,  either  by  mutual  consent  or  by  sentence 

(a)  Ex  patU  Grove,  3  Bing.  N.  C.  (c)  Ex  parte  Mary   GUI,    1  Bing. 

304;  3  Scott,  671;  5  Dowl.  P.O.  355.  N.  C.  168;  Ex  parte  Ann  ShMey,  5 

(ft)  In  re  Thomae  Rule,  4  Moo.  &  Sc.  Bing.  N.  C.  226;  7  Soott,  174;  7  Dowl. 

331.  P.  C.  258. 
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of  diyorce,  or  in  consequence  of  his  being  transported  beyond  the  seas,   or  other  per- 
or  from  any  other  cause  whatsoever,  it  shall  be  lawful  for  the  court  of  J^"J  iuMtici^ 
Common  Fleas  at  Westminster,  by  an  order  to  be  made  in  a  summary  way  or  the  court  of 
upon  the  application  («)  of  the  wife,  and  upon  such  evidence  as  to  the  ^  the^protec. 
said  court  shall  seem  meet,  to  dispense  with  the  concurrence  of  the  tor  of  the  settle- 
husband  in  any  case  in  which  his  concurrence  is  required  by  this  act  or  Se°hufband. 
otherwise;  and  all  acts,  deeds,  or  surrenders  to  be  done,  executed,  or 
made  by  the  wife  in  pursuance  of  such  order,  in  regard  to  lands  of  any 
tenure,  or  in  regard  to  money  subject  to  be  invested  in  the  purchase  of 
lands,  shall  be  done,  executed,  or  made  by  her  in  the  same  manner  as 
if  she  were  a.  feme  sole,  and  when  done,  executed,  or  made  by  her  shall 
(but  without  prejudice  to  the  rights  of  the  husband  as  then  existing 
independently  of  this  act)  be  as  good  and  valid  as  they  would  have 
been  if  the  husband  had  concurred:  Provided  always,  that  this  clause 
shall  not  extend  to  the  case  of  a  married  woman  where  under  this  act 
the  lord  high  chancellor,  lord  keeper,  or  lords  commissioners  for  the 
custody  of  the  great  seal,  or  other  the  person  or  persons  intrusted  with 
the  care  and  commitment  of  the  custody  of  the  persons  and  estates  of 
persons  found  lunatic,  idiot,  and  of  unsound  mind,  or  his  Majesty's 
high  court  of  Chancery,  shall  be  the  protector  of  a  settlement  in  lieu 
of  her  husband. 

ItelanD. 

92.  And  be  it  further  enacted.  That  this  act  shall  not  extend  to  Ire-   Ireland, 
land,  except  where  the  same  is  expressly  mentioned. 

iftqical. 

93.  And  be  it  further  enacted.  That  this  act,  or  any  part  thereof.  Act  may  be 
may  be  altered,  varied,  or  repealed  by  any  act  or  acts  to  be  passed  in  »lt«^d  this 
the  present  session  of  Parliament. 

{a)  Es  parte  Bates,  4  Scott,  396;  1  Jar.  264. 
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MeaniDg  of 
certain  words 
and  expressions. 

"  Lands." 


"  EsUte." 


tt 


Base  fee." 


*'  EsUte  tail." 


**  Actaal  tenant 
in  tail." 


"  Tenant  in 
tail." 


"  Tenant  in  tail 
entitled  to  a 
base  fee." 


"Money." 


Jpines  attb  9CUcoberfe$(.— Itelanli. 

4  &  5  WILL.  IV.  CAP.  92.— IBoifal  Jueni,  Aug,  Ibth,  1834.] 

An  Act  for  the  Abolition  of  Fines  and  Beeaveriee,  and  for  the  Sub- 
stitution of  more  simple  Modes  of  Assurance  in  Ireland* 

BefinittonK. 

Be  it  enacted,  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that,  in  the  construction  of  this  act,  the  word  "  lands  "  shall  extend  to 
advowsons,  rectories,  messuages,  lands,  tenements,  tithes,  rents,  and 
hereditaments  of  any  tenure,  and  whether  corporeal  or  incorporeal, 
and  any  undiyided  share  thereof;  and  the  word  "estate**  shall  extend 
to  an  estate  in  equity  as  well  as  at  law,  and  shall  also  extend  to  any 
interest,  charge,  right,  title,  lien,  or  incumbrance  in,  upon,  to,  or 
affecting  lands,  either  at  law  or  in  equity,  whether  present  or  Tested, 
or  future  and  contingent,  and  shall  also  extend  to  any  interest,  charge, 
lien,  or  incumbrance  in,  upon,  or  affecting  money  subject  to  be  invested 
in  the  purchase  of  lands;  and  the  expression  "base  fee"  shall  mean 
exclusively  that  estate  in  fee-simple  into  which  an  estate  tail  is  con- 
verted where  the  issue  in  tail  are  barred,  but  persons  claimmg  estates 
by  way  of  remainder  or  otherwise  are  not  barred;  and  the  expression 
"estate  tail"  in  addition  to  its  usual  meaning,  shall  mean  a  base 
fee  into  which  an  estate  tail  shall  have  been  converted;  and  the  ex- 
pression "  actual  tenant  in  tail"  shall  mean  exclusively  the  tenant  of 
an  estate  tail  which  shall  not  have  been  barred,  and  such  tenant  shall 
be  deemed  an  actual  tenant  in  tail,  although  the  estate  tail  may  have 
been  divested  or  turned  to  a  right;  and  the  expression  "tenant  in 
tail"  shall  mean  not  only  an  actual  tenant  in  tail,  but  also  a  person 
who,  where  an  estate  tail  shall  have  been  barred  and  converted  into 
a  base  fee,  would  have  been  tenant  of  such  estate  tail,  if  the  same  had 
not  been  barred;  and  the  expression  "tenant  in  tail  entitled  to 
a  base  fee"  shall  mean  a  person  entitled  to  a  base  fee,  or  to  the 
ultimate  beneficial  interest  in  a  base  fee,  and  who,  if  the  base  fee 
had  not  been  created,  would  have  been  actual  tenant  in  tail:  and  the 
expression  "money  subject  to  be  invested  in  the  purchase  of  lands" 
shall  include  money,  whether  raised  or  to  be  raised,  and  whether  the 
amount  thereof  be  or  be  not  ascertained,  and  shall  extend  to  stocks  and 
funds,  and  real  and  other  securities,  the  produce  of  which  is  directed  to 
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be  invested  in  the  purchase  of  lands,  and  the  lands  to  be  purchased  with 
such  money  or  produce  shall  extend  to  lands  of  any  tenure,  in  England 
or  elsewhere  out  of  Ireland,  where  such  lands  or  any  of  them  are  within 
the  scope  or  meaning  of  the  trust  or  power  directing  or  authorizing  the 
purchase;  and  the  word  ** person  "  shall  extend  to  a  body  politic,  cor-  "  Person." 
porate,  or  collegiate,  as  well  as  an  individual;  and  every  word  im-  Number  and 
porting  the  singular  nimiber  only  shall  extend  and  be  applied  to  se-  fi^^^^'* 
vera]  persons  or  things  as  well  as  one  person  or  thing;  and  every  word 
importing  the  plural  number  shall  extend  and  be  appUed  to  one  person 
or  thing  as  well  as  several  persons  or  things;  and  every  word  import- 
ing the  masculine  gender  only,  shall  extend  and  be  applied  to  a  female 
as  well  as  a  male;  and  every  assurance  already  made  or  hereafter  to  be 
made,  whether  by  deed,  will,  private  act  of  Parliament,  or  otherwise, 
by  which  lands  are  or  shall  be  entailed,  or  agreed  or  directed  to  be  en- 
tailed, shall  be  deemed  a  settlement;  and  every  appointment  made  in  <<  Seitlemeut." 
exercise  of  any  power  contained  in  any  settlement,  or  of  any  other 
power  arising  out  of  the  power  contained  in  any  settlement,  shall  be 
considered  as  part  of  such  settlement,  and  the  estate  created  by  such 
appointment  shall  be  considered  as  having  been  created  by  such  set- 
tlement; and,  where  any  such  settlement  is  or  shall  be  made  by  will,  ' 
the  time  of  the  death  of  the  testator  shall  be  considered  the  time  when 
such  settlement  was  made :  Provided  always,  that  these  words  and  ex- 
pressions occurring  in  this  clause,  to  which  more  than  one  meaning  is 
to  be  attached,  shall  not  have  the  different  meanings  given  to  them 
by  this  clause,  in  those  cases  in  which  there  is  anything  in  the  subject 
or  context  repugnant  to  such  construction. 

iFinejt  anD  JXttohttUfi. 

ABOLITION    CLAUSE. 

2.  And  be  it  further  enacted.   That,   after  the  thirty-first  day  of  No  fine  or  re- 
October,  one  thousand  eight  hundred  and^  thirty-four,  no  fine  shall  f^®^®^  *<>  ^ffer- 
be  levied  or  common  recovery  suffered  of  lands  of  any  tenure  in  ed  after  the  3 1st 
Ireland,   except  where  parties  intending  to  levy  a  fine  or  suffer  a  ^^^  ^®^*' 
common  recovery  shall,   before  the  thirty-first  day  of  October,   one 
thousand  eight  hundred  and  thirty-four,  have  sued  out  a  writ  of 
dedimus,  or  any  other  writ,  in  the  regular  proceedings  of  such  fine 
or  recovery;  and  any  fine  or  common  recovery  which  shall  be  levied 
or  suffered  contrary  to  this  provision,  shall  be  absolutely  void. 
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COVENANTS    AND    AGREEMENTS — SPECIAL   SUBSTITUTION    CLAUSE. 

Persons  liable         3.  And  be  it  further  enacted.  That,  m  case  any  person  shaXi,  after 
Oct  1834  'o      *^®  thirty-first  day  of  October,   one  thousand  eight  hundred  and 
levy  fines  or       thirty-four,  be  liable  to  levy  a  fine  or  suffer  a  common  recorery  of  hmds 
under'cove^  *'  ^^  ^^^  tenure  in  Ireland,  or  to  procure  some  other  person  to  levy  a 
nants,  to  effect    fine  or  suffer  a  common  recovery  of  lands  of  any  tenure,   under  a 
5nteSdS\T       «^^^«*"*  ^'  agreement  already  entered  into  or  hereafter  to  be  entered 
means  of  this      into,  before  the  first  day  of  November,  one  thousand  eiirht  hundred 
fine  or"rccovery  *°^  thirty-four,  then  and  in  such  case,  if  all  the  purposes  intended 
cannot  be  so       to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  disposi- 
pereons'liable     ^^^  under  this  act,  the  person  liable  to  levy  such  fine  or  suffer  such 
to  levy  fines  or    recovery,  or  to  procure  some  other  person  to  levy  such  fine  or  suffer 
veries  shall         '^^^  recovery,  shall,  after  the  thirty-first  day  of  October,  one  thon- 
ezecute  a  deed    sand  eight  hundred  and  thirty-four,  be  subject  and  liable  under  such 
have  the  same     ^^^^i^&u^  OT  agreement  to  make  or  to  procure  to  be  made  such  a 
operation  as  the  disposition  under  this  act  as  will  effect  all  the  purposes  intended  to 
e  or  recovery.  ^^  effected  by  such  fine  or  recovery;  but,  if  some  only  of  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a 
disposition  under  this  act,  then  the  person  so  liable  to  levy  such  fine 
or  suffer  such  recovery,  or  to  procure  some  other  person  to  levy  such 
fine  or  suffer  such  recovery  as  aforesaid,  shall,  after  the  thirty-first 
day  of  October,   one  thousand   eight  hundred  and  thirty-four,   be 
subject  and  liable  under  such  covenant  or  agreement  to  make  or 
procure  to  be  made  such  a  disposition  under  this  act  as  will  effect 
such  of  the  purposes  intended  to  be  effected  by  such  fine  or  recovery 
as  can  be  effected  by  a  disposition  under  this  act;  and,  in  those  cases 
where  the  purposes  intended  to  be  effected  by  such  fine  or  recovery, 
or  any  of  them,   cannot  be  effected  by  any  disposition  under  this 
act,  then  the  person  so  liable  to  levy  such  fine  or  suffer  such  reco- 
very,  or  to  procure  some  other  person  to  levy  such  fine  or  siiffef 
such  recovery  as  aforesaid,  shall,  after  the  thirty-first  day  of  Octo- 
ber,   one  thousand  eight  hundred  and   thirty-four,   be  liable  under 
such  covenant  or  agreement  to  execute  or  to  procure  to  be  executed 
some  deed  whereby  the  person  intended  to  levy  such  fine  or  suffer 
such  recovery  shall  declare  his  desire  that  such  deed  shall  have 
the  same  operation  and  effect  as  such  fine  or  recovery  would  have 
had  if  the  same  had  been  actually  levied  or  suffered;   and  the  deed 
by  which  such  declaration  shall  be  made  shall,  if  none  of  the  pur- 
poses intended  to  be  effected  by  such  fine  or  recovery  can  be  ef- 
fected by  a  disposition  under  this  act,  have  the  same  operation  and 
effect  in  every  respect  as  such  fine  or  recovery  would  have  had  if  the 
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same  had  been  actually  levied  or  suffered;  but,  if  some  only  of  the 
purposes  intended  to  be  effected  by  such  fine  or  recorery  can  be  ef- 
fected by  a  disposition  imder  this  act,  then  the  deed  by  which  such 
declaration  shall  be  made  shall,  so  far  as  the  purposes  intended  to  be 
effected  by  such  fine  or  recoyery  cannot  be  effected  by  a  disposition 
lander  this  act,  have  the  same  operation  and  effect  in  every  respect 
as  such  fine  or  recovery  would  have  had  if  the  same  had  been  actually 
levied  or  suffered. 

{Remedial  Clauses,  4—5—6—7—8—9.) 

ERRORS   IN    FINES. 

4.  And  be  it  further  enacted.  That,  if  it  shall  be  apparent,  from  the  Fines  made 
deed  declaring  the  uses  of  any  fine  already  levied  or  hereafter  to  be  ▼•^^  without 
levied,  that  there  is  in  the  indentures,  record,  or  any  of  the  proceed- 
ings of  such  fine,  any  error  in  the  name  of  the  conusor  or  conusee 
of  such  fine,  or  any  misdescription  or  omission  of  lands  intended  to 
have  been  passed  by  such  fine,  then  and  in  every  such  case  the  fine, 
without  any  amendment  of  the  indentures,  record,  or  proceedings,  in 
which  such  error,  misdescription,  or  omission,  shall  have  occurred, 
shall  be  as  good  and  valid  as  the  same  would  have  been,  and  shall  be 
held  to  have  passed  all  the  lands  intended  to  have  been  passed  thereby, 
in  the  same  manner  as  it  would  have  done  if  there  had  been  no  such 
error,  misdescription,  or  omission. 

ERRORS   IN    RECOVERIES. 

.5.  And  be  it  further  enacted.  That,  if  it  shall  be  apparent,  from  the  RecoTeriet 
deed  making  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  "i*^®  ^*^^*     . 
a  common  recovery  already  suffered  or  hereafter  to  be  suffered,  that  ment 
there  is  in  the  exemplification,  record,  or  any  of  the  proceedings  of 
such  recovery,  any  error  in  the  name  of  the  tenant,  demandant,  or 
vouchee  in  such  recovery,  or  any  misdescription  or  omission  of  lands 
intended  to  have  been  passed  by  such  recovery,  then  and  in  every  such 
case  the  recovery  without  any  amendment  of  the  exemplification,  re- 
cord, or  proceedings  in  which  such  error,  misdescription,  or  omission, 
shall  have  occurred,  shall  be  as  good  and  valid  as  the  same  would  have 
been,  and  shall  be  held  to  have  passed  all  the  lands  intended  to  have 
been  passed  thereby,  in  the  same  manner  as  it  would  have  done  if 
there  had  been  no  such  error,  misdescription,  or  omission. 
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Saying  jurisdic- 
tion in  cases 
not  provided 
for. 


JURISDICTION   TO   AMEND,    SAVED. 

6.  ProTided  always,  and  be  it  farther  enacted.  That  nothing  in  this 
act  contained  shall  lessen  or  take  away  the  jurisdiction  of  any  court 
to  amend  any  fine  or  common  recorery,  or  any  proceeding  therein,  in 
cases  not  provided  for  by  this  act. 


RecoTBiies 
made  valid  in 
certain  cases 
where  bargain 
and  sale  is  not 
duly  inrolled. 


DEFECT   OF  TENANT   TO    PRiECIPE — NON-INROLMENT   OF   BARGAIN 

AND   SALE. 

7.  And  be  it  farther  enacted.  That  no  common  recovery  already 
suffered  or  hereafter  to  be  suffered  shall  be  invalid  in  consequence  of 
the  neglect  to  inrol  in  due  time  a  bargain  and  sale  purporting  to  make 
the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  reco- 
very, provided  such  recovery  would  have  been  valid  if  the  bargain  and 
sale  purporting  to  make  the  tenant  to  the  writ  had  been  duly  inrolled. 


Recoveries  in- 
valid in  conse- 
quence of  there 
not  being  pro- 
per tenants  to 
the  writs  of  en- 
try, made  valid 
in  certain  cases. 


DEFECT  OF  LEGAL  TENANT  TO  PRJBCIPE. 

8.  And  be  it  further  enacted,  That  no  common  recovery  already 
suffered  or  hereafter  to  be  suffered  shall  be  invalid  in  consequence  of 
any  person  in  whom  an  estate  at  law  was  outstanding  having  omitted 
to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such 
recovery,  provided  the  person  who  was  the  owner  of  or  had  power  to 
dispose  of  an  estate  in  possession,  not  being  less  than  an  estate  for  a 
life  or  lives  in  the  whole  of  the  rents  and  profits  of  the  lands  in  which 
such  estate  at  law  was  outstanding,  or  the  ultimate  surplus  of  such 
rents  and  profits  after  payment  of  any  charges  thereout,  and  whether 
any  surplus  after  payment  of  such  charges  shall  actually  remain  or 
not,  shall,  within  the  time  limited  for  making  the  tenant  to  the  writ 
for  suffering  such  recovery,  have  conveyed  or  disposed  of  such  estate 
in  possession  to  the  tenant  to  such  writ;  and  an  estate  shall  be  deemed 
to  be  an  estate  in  possession  notwithstanding  there  shall  be  subsisting 
prior  thereto  any  lease  for  Hves  or  years,  absolute  or  determinable, 
upon  which  a  rent  is  reserved,  or  any  term  of  years  upon  which  no 
rent  is  reserved. 

REMEDIAL   CLAUSES   aUALIFIED. 

Certain  cases  in  9*  Provided  always,  and  be  it  fiirther  enacted.   That,  where  any 

which  ?^®*  *^^  fine  or  common  recovery  shall  before  the  passing  of  this  act  have  been 

not  be  made  va-  wholly  reversed,  such  fine  or  recovery  shall  not  be  rendered  valid  by 

lid  by  this  act  ^g  ^^,  ^^^  where  any  fine  or  common  recovery  shall  befoce  the  pass- 
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ing  of  this  act  hare  been  reversed  as  to  some  only  of  the  parties  thereto, 
or  as  to  some  only  of  the  lands  therein  comprised,  such  fine  or  reoorery 
shall  not  he  rendered  valid  by  this  act  so  far  as  the  same  shall  have 
been  reversed;  and  where  any  person  who  would  have  been  barred  by 
any  fine  or  common  recovery,  if  valid,  shall,  before  the  passing  of  this 
act,  have  had  any  dealings  with  the  lands  comprised  in  such  fine  or 
recovery  on  the  faith  of  the  same  being  invalid,  such  fine  or  recovery 
shall  not  be  rendered  valid  by  this  act;  and  this  act  shall  not  render 
valid  any  fine  or  common  recovery  as  to  lands  of  which  any  person 
shall  at  the  time  of  the  passing  of  this  act  be  in  possession  in  respect 
of  any  estate  which  the  fine  or  common  recovery,  if  valid,  would  have 
barred,  nor  any  fine  or  common  recovery  which,  before  the  passing  of 
this  act,  any  court  of  competent  jurisdiction  shall  have  refused  to 
amend:  nor  shall  this  act  prejudice  or  affect  any  proceedings  at  law  or 
in  equity  pending  at  the  time  of  the  passing  of  this  act,  in  which  the 
validity  of  such  fine  or  recovery  shall  be  in  question  between  the  party 
claiming  under  such  fine  or  recovery  and  the  party  claiming  adversely 
thereto;  and  such  fine  or  recovery,  if  the  result  of  such  proceedings 
shall  be  to  invalidate  the  same,  shall  not  be  rendered  valid  by  this  act; 
and  if  such  proceedings  shall  abate  or  become  defective  in  consequence 
of  the  death  of  the  party  claiming  under  or  adversely  to  such  fine  or 
recovery,  any  person  who  but  for  this  act  would  have  a  right  of  action 
or  suit  by  reason  of  the  invalidity  of  such  fine  or  recovery  shall  retain 
such  right,  so  that  he  commence  proceedings  within  six  calendar 
months  after  the  death  of  such  party. 

RECORDS   AND    PROCEEDINGS. 

10.  And  be  it  further  enacted.  That,  after  the  thirty-first  day  of  As  to  the  re- 
October,  one  thousand  eicht  hundred  and  thirty-four,  the  records  of  all  ^^  of  fines 

^  •  •'^d  recovenes 

fines  and  common  recoveries  levied  and  suffered  in  his  Majesty's  court  in  the  coart  of 
of  Common  Pleas  in  Dublin,  and  all  the  proceedings  thereof,  shall  9°"°?^?  ^if " 

-      _  '    ,         ,  /  °      ,         , '  in  Dublin  after 

be  deposited  m  such  places  and  kept  by  such  persons  as  the  said  court  the  sist  of  Oct 

of  Common  Fleas  shall  firom  time  to  time  order  or  direct:  and  in  ^^^' 

the  meantime  the  said  records  and  proceedings  shall  remain  in  the  same 

place  where  they  are  now  deposited,  and  be  kept  by  the  person  who 

would  have  continued  entitled  to  the  custody  thereof  if  this  act  had 

not  been  passed:  and  while  the  said  records  and  proceedings  riiall  be 

kept  by  such  persons,  searches  may  be  made  and  extracts  and  copies 

obtained  as  heretofore,  and  on  paying  the  accustomed  fees;  and,  when 

any  of  the  records  and  proceedings  shall,  by  the  order  of  the  said 

court,  be  kept  by  any  other  person,  then,  so  far  as  relates  to  the  records 

and  proceedings  in  the  custody  of  such  other  person,  searches  may 
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be  made  and  extracts  or  copies  obtained  at  snch  times  and  on  paying 
sucb  fees  as  shall  from  time  to  time  be  ordered  by  the  said  oourt:  and 
the  extracts  or  copies  so  obtained  shall  be  as  arailable  in  evidence  as 
they  would  have  been  if  obtained  from  the  person  whose  duty  it  would 
hare  been  to  have  made  and  delivered  out  the  same  if  this  act  had  not 
been  passed. 

2IBatrantie0  mnU  aftev  Becemiev  31^  1834. 

EiUUet  tail,  1 1  •  And  be  it  further  enacted.  That  all  warranties  of  lands  which, 

and  estotes  ex-  jjf^y  |ij^  thirty-first  day  of  October,  one  thousand  eight  hundred 
on,  no  longer  ft^d  thirty-four,  shall  be  made  or  entered  into  by  any  tenant  in  tail 
barrableby         thereof  shall  be  absolutely  void  against  the  issue  in  tail,   and  all 

persons  whose  estates    re  to  take  effect  after  the  determination  or  in 

defeasance  of  the  estate  tail. 


GENERAL   ENABLING   CLAUSE. 

Power,  after  12.  And  be  it  further  enacted,  That,  after  the  thirty-first  day  of 

m4\VcUs»Me  October,  one  thousand  eight  hundred  and  thirty-four,  every  actual 
of  landa  entailed  tenant  in  tail,  whether  in  possession,  remainder,  contingency,  or  other- 
infe^«imp|e  or  ^^^  ^YisII  have  ftdl  power  to  dispose  of,  for  an  estate  in  fee-simple 
saving  the  absolute,  or  for  any  less  estate,  the  lands  entailed,  as  against  all  per- 

righu  of  certain  ^^^g  claiming  the  lands  entailed  by  force  of  any  estate  tail  which  shall 

be  vested  in  or  might  be  claimed  by,  or  which  but  for  some  previous 
act  would  have  been  vested  in,  or  might  have  been  claimed  by,  the 
person  making  the  disposition,  at  the  time  of  his  making  the  same, 
and  also  as  against  all  persons,  whose  estates  are  to  take  effect  after 
the  determination  or  in  defeasance  of  any  such  estate  tail;  including 
the  King's  most  excellent  Majesty,  his  heirs  and  successors,  as  regards 
the  title  to  his  Majesty  to  any  reversion  or  remainder  created  or  re- 
served by  any  settlement  or  wiU,  and  which  reversion  or  remainder 
shall  have  come  or  shall  hereafter  come  to  the  crown  in  consequence  of 
the  attainder  of  any  person  to  whom  the  forfeited  reversion  or  remainder 
was  previously  to  such  forfeiture  limited  by  any  settlement  or  will,  but 
not  in  any  other  case,  or  where  the  title  to  the  crown  shall  have  accrued 
by  any  other  means;  saving  always  the  rights  of  all  persons  in  respect 
of  estates  prior  to  the  estate  tail  in  respect  of  which  such  disposition 
shall  be  made,  and  the  rights  of  all  other  persons,  except  those  against 
whom  such  disposition  is  by  this  act  authorized  to  be  made. 

EX   PROVISIONE    VIRT,    &C. — RESTRAINING    CLAUSE. 

Power  of  die-  13«  Provided  always,  and  be  it  further  enacted,  That  where,  under 
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Any  settlement  made  before  the  passing  of  this  act^  any  woman  shall  position  not  to 

be  tenant  in  tail  of  lands  within  the  provisions  of  an  act  passed  in  the  ^omen^nanto 

tenth  year  of  the  reign  of  his  Majesty  King  Charles  the  First,  in-  in  tail  ex  pro- 

tituled,  "An  Act  for  the  Exposition  of  the  Statute  of  Fines,"  the  derToCal!"?" 

power  of  disposition  hereinbefore  contained  as  to  such  lands  shall  not  except  with  at- 

be  exercised  by  her  except  with  such  assent  as,  if  this  act  had  not  '^°^ 
been  passed,   would,  under  the  provisions  of  the  said  act  of  King 
Charles  the  First,   have  rendered  vaUd  a  fine  or  common  recovery 
levied  or  suffered  by  her  of  such  lands. 

REPEAL   OF   IRISH    STATUTE,    10  CaR.  1,    8ESS.  2,  C.  8. 

14.  Provided  always,  and  be  it  further  enacted.  That,  except  as  to  10  Car.  l,  c.  8, 
lands  comprised  in  any  settlement  made  before  the  passing  of  this  ^pealed,  except 
act,  the  said  act  of  the  tenth  year  of  the  reign  of  his  Majesty  King  settlemenu  be- 
Charles  the  First  shall  be  and  the  same  is  hereby  repealed.  *'®"  ^"  "*• 

TENANTS   IN   TAIL  AFTER   POSSIBILITY,    &C. 

15.  Provided  always,  and  be  it  further  enacted.  That  the  power  of  Power  of  diipo- 
disposition  hereinbefore  contained  shall  not  extend  to  tenants  in  tail  '^^^°  limited. 
after  possibility  of  issue  extinct. 

BASE   FEES. ENABLING   CLAUSE. — REVERSION,    &C.,    IN    CROWN. 

16.  And  be  it  fiirther  enacted.  That,  after  the  thirty-first  day  of  Power  after  the 
October,  one  thousand  eight  hundred  and  thirty-four,  in  every  case  1334  to^^larM 
in  which  an  estate  tail  in  any  lands  shall  have  been  barred  and  base  feei;  say- 
converted  into  a  base  fee,  either  before  or  on  or  after  that  day,  the  of^ertain^w"- 
person  who,  if  such  estate  tail  had  not  been  barred,  would  have  been  sons. 

actual  tenant  in  tail  of  the  same  lands,  shall  have  full  power  to  dis- 
pose of  such  lands  as  against  all  persons,  whose  estates  are  to  take 
effect  after  the  determination  or  in  defeasance  of  the  base  fee  into 
which  the  estate  tail  shall  have  been  converted,  so  as  to  enlarge  the 
base  fee  into  a  fee- simple  absolute,  including  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  as  regards  the  title  to  his  Majesty 
to  any  reversion  or  remainder  created  or  reserved  by  any  settlement  or 
will,  and  which  reversion  or  remainder  shall  have  come  or  shall  here- 
after come  to  the  crown  in  consequence  of  the  attainder  of  any  person 
to  whom  the  forfeited  reversion  or  remainder  was  previously  to  such 
forfeiture  limited  by  any  settlement  or  will,  but  not  in  any  other  case, 
or  where  the  title  to  the  crovm  shall  have  accrued  by  any  other  means; 
saving  always  the  rights  of  all  persons  in  respect  of  estates  prior  to 
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the  estate  tail  which  shall  hare  been  converted  into  a  base  fee,  and 
the  rights  <^  all  other  persons^  except  those  against  whom  sndi  dis- 
position is  by  this  act  authorized  to  be  made:  Provided  always,  that 
nothing  in  this  act  contained  shall  authorize  any  tenant  in  tail  or 
other  person  to  defeat  or  bar  any  estate  or  interest  which  may  at  the 
time  of  passing  this  act  have  been  granted  to  any  person  or  persons  by 
his  Majesty^  or  any  of  his  predecessors,  in  any  reversion  or  remainder 
which  may  have  come  to  the  crovm  by  attainder  or  otherwise. 


Issue  inherit- 
able  not  to  bar 
expectancies. 


HEIRS   IN   TAIL   EXPECTANT. RESTRAINING   CLAUSE. 

17.  Provided  always,  and  be  it  further  enacted,  That  nothing  in 
this  act  contained  shall  enable  any  person  to  dispose  of  any  lands  en- 
tailed in  respect  of  any  expectant  interest  or  possibility  which  he  may 
have  as  issue  inheritable  to  any  estate  tail  therein. 


Extent  of  the 
estate  created 
by  a  tenant  in 
tail  by  way  of 
mortgage,  or 
for  any  other 
limited  pur- 
pose 


DISF08ITI0NS   FOR  A   LIMITED   PURPOSE. 

18.  Provided  always,  and  be  it  further  enacted,  That,  if  a  tenant  in 
tail  of  lands  shall  make  a  disposition  of  the  same  under  this  act,  by 
way  of  mortgage,  or  for  any  other  limited  purpose,  then  and  in  such 
case  such  disposition  shall,  to  the  extent  of  the  estate  thereby  created, 
be  an  absolute  bar  in  equity  as  well  as  at  law  to  all  persons  as  against 
whom  such  disposition  is  by  thb  act  authorized  to  be  made,  notwith- 
standing any  intention  to  the  contrary  may  be  expressed  or  implied 
in  the  deed  by  which  the  disposition  may  be  effected:  provided 
always,  that,  if  the  estate  created  by  such  disposition  shall  be  only 
an  estate  pour  autre  vie,  or  for  years  absolute  or  determinable,  or  if,  by 
a  disposition  under  this  act,  by  a  tenant  in  tail  of  lands,  an  interest, 
charge,  lien,  or  incumbrance,  shall  be  created  without  a  term  of  years 
absolute  or  determinable,  or  any  greater  estate,  for  securing  or  raising 
the  same,  then  such  disposition  shall  in  equity  be  a  bar  only  so  far  as 
may  be  necessary  to  give  full  effect  to  the  mortgage,  or  to  such  other 
limited  purpose,  or  to  such  interest,  lien,  charge,  or  incumbrance,  not- 
withstanding any  intention  to  the  contrary  may  be  expressed  or  imphed 
in  the  deed  by  which  the  disposition  may  be  effected. 


PROTECTORSHIP — INSTITUTED. 


The  owner  of  19.  And  be  it  further  enacted,  That  if,  at  the  time  when  there  shall 

ing  estate  under  ^  ^  tenant  in  tail  of  lands  under  a  settlement,  there  shall  be  sub- 

a  settlement  sisting  in  the  same  lands  or  any  of  them,  under  the  same  settlement, 

tate  taU  ^d?r  ^^7  estate  for  years  determinable  on  the  dropping  of  a  life  or  lives, 
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or  any  greater  estate  (not  being  an  estate  for  years)  prior  to  the  estate  the  same  setUe- 
taily  then  the  person  who  shall  be  the  owner  of  the  prior  estate,  or  ^tertor  of  the 
the  first  of  soch  prior  estates  if  more  than  one,  then  subsisting  under  settlement 
the  same  settlement,  or  who  would  have  been  so  if  no  absolute  dispo- 
sition thereof  had  been  made,  (the  first  of  such  prior  estates,  if  more 
than  one,  being  for  all  the  purposes  of  this  act  deemed  the  prior  es- 
tate), shall  be  the  protector  of  the  settlement  so  far  as  regards  the 
lands  in  which  such  prior  estate  shall  be  subsisting,  and  shall  for  all 
the  purposes  of  this  act  be  deemed  the  owner  of  such  prior  estate, 
although  the  same  may  have  been  charged  or  incumbered  either  by 
the  owner  thereof  or  by  the  settlor,*  or  otherwise  howsoever,  and 
although  the  whole  of  the  rents  and  profits  be  exhausted  or  required 
for  the  payment  of  the  charges  and  incumbrances  on  such  prior 
estate,  and  although  such  prior  estate  may  hare  been  absolutely  dis- 
posed of  by  the  owner  thereof,  or  by  or  in  consequence  of  the  bank- 
ruptcy or  insolvency  of  such  owner,  or  by  any  other  act  or  default 
of  such  owner;  and  that  an  estate  by  the  curtesy,  in  respect  of  the 
estate  tail,  or  of  any  prior  estate  created  by  the  same  settlement, 
shall  be  deemed  a  prior  estate  under  the  same  settlement  within  the 
meaning  of  this  clause:  and  that  an  estate  by  way  of  resulting  use 
or  trust  to  or  for  the  settlor  shall  be  deemed  an  estate  under  the  same 
settlement  within  the  meaning  of  this  clause. 

PROTBCTORSHIP — PLURALITY   OF  OWNERS. 

20.  Provided  always,  and  be  it  further  enacted.  That,  where  two  Each  of  two  or 
or  more  persons  shall  be  owners,   under  a  settlement  within  the  "prfor  ertate  to 
meaning  of  this  act,  of  a  prior  estate,  the  sole  owner  of  which  estate,   be  the  sole  pro- 
if  there  had  been  only  one,  would  in  respect  thereof  have  been  the  ^^^^^ "  *°   " 
protector  of  such  settlement,  each  of  such  persons,  in  respect  of  such 
undivided  share  as  he  could  dispose  of,   shall  for  all  the  purposes  of 
this  act  be  deemed  the  owner  of  a  prior  estate,  and  shall,  in  exclusion 
of  the  other  or  others  of  them,  be  the  sole  protector  of  such  settlement 
to  the  extent  of  such  undivided  share. 


PROTECTORSHIP — MARRIED  WOMEN. 

21.  Provided  always,  and  be  it  ftirther  enacted.  That,  where  a  Where  a  mar- 
married  woman  would,  if  single,  be  the  protector  of  a  settlement  in  ".^  ^^wibe 
respect  of  a  prior  estate,  which  is  not  thereby  settled,  or  agreed  or  the  protector, 
directed  to  be  settled,  to  her  separate  use,  she  and  her  husband  to-  *° J  J^^®"  *^* 
gether  shall  in  respect  of  such  estate  be  the  protector  of  such  settle-  band  together 
ment,  and  shall  be  deemed  one  owner;  but  if  such  prior  estate  shall  ^^^  ^"^* 
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by  such  settlement  have  been  settled,  or  agreed  or  directed  to  be  set' 
tied,  to  her  separate  use,  then  and  in  such  case  she  alone  shall  in 
respect  of  such  estate  be  the  protector  of  such  settlement. 


ENABLING   CLAUSE— CONTINGENT   INTERESTS. 

Persons  em-  22.  And  be  it  further  enacted.  That  from  and  after  the  thirty-first 

pose^oflMds"'  ^y  ^^  October,  one  thousand  eight  hundred  and  thirty-four,  it  shall 
notbeingvested  be  lawful  for  any  person,  either  before  or  after  he  shall  become  entitled 
estate.  ^  ^^^  manner,  except  as  expectant  heir  of  a  living  person,  or  as  ex- 

pectant heir  of  the  body  of^  a  living  person,  to  an  estate  in  lands,  not 
being  a  vested  estate,  and  whether  he  be  or  be  not  ascertained  as  the 
person  or  one  of  the  persons  in  whom  the  same  may  become  vested, 
to  dispose  of  such  lands  for  the  whole  or  any  part  of  such  estate 
therein  by  any  assurance,  whether  deed,  will,  or  any  other  instrument 
by  which  he  could  have  made  such  disposition  if  such  estate  were  a 
vested  estate  in  possession:  Provided  nevertheless,  that  no  such  dis- 
position shall  be  valid  or  have  any  effect  where  the  person  making  the 
same  shall  not  at  the  time  of  the  disposition  have  become  entitled  to 
such  estate,  unless  the  deed,  will,  or  other  instrument  by  virtue  of 
which  he  may  become  entitled  be  existing  and  in  operation  at  the 
time  of  the  disposition. 

PROTECTORSHIP— ESTATES   CONFIRMED   OR   RESTORED. 

As  to  estates  23.  Provided  always,  and  be  it  further  enacted.  That,   except  in 

rostor^  by^set-  ^^®  *^**®  ®^  *  ^®**®  hereinafter  provided  for,  where  an  estate  shall  be 
tlement.  limited  by  a  settlement  by  way  of  confirmation,  or  where  the  settle- 

ment shall  merely  have  the  effect  of  restoring  an  estate,  in  either  of 
those  cases  such  estate  shall  for  the  purposes  of  this  act,  so  far  as  re- 
gards the  protector  of  the  settlement,  be  deemed  an  estate  subsisting 
under  such  settlement. 


PROTECTORSHIP— LESSEES   UNDER   SETTLEMENTS   EXCLUDED. 

As  to  leases  at        24.  Provided  always,   and  be  it  further  enacted,   That,  where  a 

setUanent^  ^^  ^^^^  *^  *  ^^^  ®^^  ^®  created  or  confirmed  by  a  settlement,  the  per- 
son in  whose  favour  such  lease  shall  be  created  or  confirmed  shall 
not  in  respect  thereof  be  the  protector  of  such  settlement. 

PROTECTORSHIP — DOWRES8,    TRUSTEE,    &C.,    EXCLUDED. 

No  lenant  in  25.  Provided  always,  and  be  it  further  enacted.  That  no  woman 
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in  respect  of  her  dower,  and  (except  in  the  case  hereinafter  provided  dower,  heir, 
for,  or  of  a  bare  trustee  under  a  settlement  made  before  the  thirty-first  to*^" protwitor 
day  of  October,  one  thousand  eight  hundred  and  thirty-four)  no  bare  except  in  the 
trustee,  heir,  executor,  administrator,  or  assign,   in  respect  of  any  JJ^tee 
estate  taken  by  him  as  such  bare  trustee,  heir,  executor,  administrator, 
or  assign,  shall  be  the  protector  of  a  settlement. 


PROTECTORSHIP — IN    CASES   OF   EXCLUSION. 

26.  Provided  always,  and  be  it  further  enacted.  That,  where  under  Who  shall  he 
any  settlement  there  shall  be  more  than  one  estate  prior  to  an  estate  *v  P"*^^*®' 

f  *^  where  the 

tail,  and  the  person  who  shall  be  the  owner  within  the  meaning  of  owner  of  the 

this  act  of  any  such  prior  estate,  in  respect  of  which,  but  for  the  last  P^^°[  ^**the 

two  preceding  clauses,  or  either  of  them,  he  would  have  been  the  last  two  claaeen, 

protector  of  the  settlement,  shall,  by  virtue  of  such  clauses,  or  either  ^®  "eluded. 
of  them,  be  excluded  from  being  the  protector,  then  and  in  such  case 
the  person  (if  any),  who,  if  such  estate  did  not  exist,  would  be  the 
protector  of  the  settlement,  shall  be  such  protector. 

PROTECTORSHIP — RIGHT  TO   MAKE   TENANT   TO    PRJBCIPE. 

27.  Provided  always,  and  be  it  further  enacted,   That,  where  al-  Where,  in  the 
ready,  or  before  the  thirty-first  day  of  October,  one  thousand  eight  a"  ^tate  before 
hundred  and  thirty-four  an  estate  under  a  settlement   shall  have  the  3 1st  Oct. 
been  disposed  of  either  absolutely  or  otherwise,  and  either  for  va-  gontomake^Se 
luable  consideration  or  not,  the  person  who  in  respect  of  such  estate  tenant  to  the 
would,  if  this  act  had  not  been  passed,  have  been  the  proper  person  J'^overy  shall 
to  have  made  the  tenant  to  the  writ  of  entry  or  other  writ  for  suf-  be  the  protec- 
fering  a  common  recovery  of  the  lands  entailed  by  such  settlement,  ^°'* 

shall,  during  the  continuance  of  the  estate  which  conferred  the  right  to 
make  the  tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector 
of  such  settlement. 

PROTECTORSHIP — TENANT  TO    PRJBCXPE,    REVERSIONS,  &C. 

28.  Provided  always,  and  be  it  further  enacted.  That,  where  any  Where,  in  the 
person  having  either  already,  or  before  the  thirty-first  day  of  October,  ^«po«^!on  of 
one  thousand  eight  hundred  and  thirty-four,  either  for  valuable  consi-  fore  the  3 1st 
deration  or  not,  disposed  of,  either  absolutely  or  otherwise,  a  remainder  ^  ^^^  ^^^J' 
or  reversion  in  fee  in  any  lands,  or  created  any  estate  out  of  such  re-  make  the  tenant 
mainder  or  reversion,  would  under  this  act,  if  this  clause  had  not  been  ^0/^®.''"'  ^^ 

'  entry  in  a  re- 
inserted, have  been  the  protector  of  the  settlement  by  which  the  lands  coveiy  shall  be 

were  entailed  in  which  such  remainder  or  reversion  may  be  subsisting,  ^^®  protector. 

VOL.  TI.  Z 
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Bjki  thereby  be  enabled  to  concur  in  the  barring  of  such  remainder  or 
reversiony  which  he  could  not  have  done  if  he  had  not  become  such 
protector^  then  and  in  eyerj  such  case  the  person  who,  if  this  act  had 
not  been  passed,  would  have  been  the  proper  person  to  have  made  the 
tenant  to  the  writ  of  entry  or  other  writ  for  suffering  a  common  re- 
covery of  such  kndsy  shall,  during  the  continuance  of  the  estate  which 
conferred  the  right  to  make  the  tenant  to  such  writ  of  entry  or  other 
writy  be  the  protector  of  such  settlement. 


Where  a  bare 
trustee  under 
a  lettlement 
made  before 
the  passing  of 
this  act  shall  be 
the  protector. 


PROTECTORSHIP— BARE    TRUSTEE    IN    SETTLEMENTS    BEFORE    THE 

ACT. 

29.  Provided  always,  and  be  it  further  enacted.  That  where,  under 
any  settlement  of  lands  made  before  the  passing  of  this  act,  the  person 
who,  if  this  act  had  not  been  passed,  would  have  been  the  proper  per- 
son  to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering 
a  common  recovery  of  such  lands  for  the  purpose  of  barring  any  estate 
tail  or  other  estate  under  such  settlement,  shall  be  a  bare  trustee,  such 
trustee  shall,  during  the  continuance  of  the  estate  conferring  on  him 
the  right  to  make  the  tenant  to  such  writ  of  entry  or  other  writ,  be  the 
protector  of  such  settlement. 


Power  to  any 
settlor  to  ap- 
point the  pro- 
tector. 


PROTECTORSHIP — POWER  TO  APPOINT  AND  CREATE  POWERS  TO 

APPOINT  PROTECTOR. 

30.  Provided  always,  and  be  it  further  enacted^  That  it  shall  be 
lawful  for  any  settlor  entailing  lands  to  appomt,  by  the  settlement  by 
which  the  lands  shall  be  entailed,  any  number  of  persons  in  esse^ 
not  exceeding  three,  and  not  being  aliens,  to  be  protector  of  the  set- 
tlement in  lieu  of  the  person  who  would  have  been  the  protector  if  this 
clause  had  not  been  inserted,  and  either  for  the  whole  or  any  part  of 
the  period  for  which  such  person  might  have  continued  protector,  and 
by  means  of  a  power  to  be  inserted  in  such  settlement  to  perpetuate 
during  the  whole  or  any  part  of  such  period  the  protectorship  of  the 
settlement  in  any  oneperson  or  number  of  persons  in  esse,  and  not 
being  an  alien  or  aliens,  whom  the  donee  of  the  power  shall  think 
proper  by  deed  to  appoint  protector  of  the  settlement  in  the  place  of 
any  one  person  or  number  of  persons  who  shall  die,  or  shall  by  deed 
relinquish  his  or  their  office  of  protector;  and  the  person  or  persons 
so  appointed  shall,  in  case  of  there  being  no  other  person  then  pro- 
tector of  the  settlement,  be  the  protector,  and  shall,  in  case  of  there 
being  any  other  person  then  protector  of  the  settlement,  be  protector 
jointly  with  such  other  person:  provided  nevertheless,  that,  by  virtue 
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or  means  of  any  snch  appointment,  the  nwnber  of  the  persons  to  com- 
pose the  protector  shall  never  exceed  three :  proyided  further  never- 
theless, that  every  deed  hy  which  a  protector  shall  he  appointed  under 
a  pownr  in  a  settlement,  and  every  deed  hy  which  a  protector  shall 
relinquish  his  office,  shall  he  void  unless  inrolled  in  his  Majesty's  high 
court  of  Chancery  in  Irebmd  within  six  calendar  months  after  the  exe- 
cution thereof:  provided  further  nevertheless,  that  the  person  who,  hut 
for  this  clause,  would  have  heen  sole  protector  of  the  settlement,  may 
he  one  of  the  persons  to  he  appointed  protector  under  this  clause,  if 
the  settlor  shall  think  fit,  and  shall,  unless  otherwise  directed  by  the 
settlor,  act  as  sole  protector  if  the  other  persons  constituting  the  pro- 
tector shall  have  ceased  to  be  so  by  death  or  relinquishment  of  the 
office  by  deed,  and  no  other  person  shall  have  been  appointed  in  their 
place. 

PROTECTORSHIP — LUNATIC,   TRAITOR,    FELON,  &C. 

31.  Provided  always,  and  be  it  further  enacted,  That,  if  any  person.  In  cases  of  la- 
protector  of  a  settlement,  shall  be  lunatic,  idiot,  or  of  unsound  mind,  c^^^J^^fo^^j/ 
and  whether  he  shaU  have  been  found  such  by  inquisition  or  not.  Lord  Keeper, 
then  the  Lord  High  Chancellor  of  Ireland,  or  the  Lord  Keeper,  or  ?!;l?!?li'Tj' 

^^  *  misnonen,  or 

the  Lords  Commissioners  for  the  custody  of  the  great  seal  of  Ireland  other  persom 
for  the  time  being,  or  other  the  person  or  persons  for  the  time  being  lu^^JJ* |n 
intrusted  by  the  Eing^s  sign  manual  with  the  care  and  commitment  of  cases  of  treason 
the  custody  of  the  persons  and  estates  of  persons  found  lunatic,  idiot,   th/turt  ol"" 
and  of  unsound  mind,  shall  be  the  protector  of  such  settlement  in  Chancery,  to  be 
lieu  of  the  person  who  shall  be  such  lunatic,  or  idiot,  or  of  unsound  ^^  protector, 
mind  as  aforesaid:  or  if  any  person,  protector  of  a  settlement,  shall  be 
convicted  of  treason  or  felony,  or  if  any  person,  not  being  the  ovmer  of 
a  prior  estate  under  a  settlement,  shall  be  protector  of  such  settlement, 
and  shall  be  an  infant,  or  if  it  shall  be  uncertain  whether  such  last- 
mentioned  person  be  living  or  dead,  then  his  Majesty's  high  court  of 
Chancery  in  Ireland  shall  be  the  protector  of  such  settlement  in  lieu  of 
the  person  who  shall  be  an  infant  or  whose  existence  cannot  be  ascer- 
tained as  aforesaid;  or,  if  any  settlor  entailing  lands  shall,  in  the  settle- 
ment by  which  the  lands  shall  be  entailed,  declare  that  the  person  who, 
as  owner  of  a  prior  estate  under  such  settlement,  would  be  entitled  to 
be  protector  of  the  settlement  shall  not  be  such  protector,  and  shall 
not  appoint  any  person  to  be  protector  in  his  stead,  then  the  said 
court  of  Chancery  shall,  as  to  the  lands  in  which  such  prior  estate 
shall  be  subsisting,  be  the  protector  of  the  settlement  during  the  conti- 
nuance of  such  estate;  or  if  in  any  other  case  where  there  shall  be 
subsisting  under  a  settlement  an  estate  prior  to  an  estate  tail  under  the 
same  settlement,  and  such  prior  estate  shall  be  sufficient  to  qualify  , 

z2 
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the  owner  thereof  to  be  protector  of  the  settlemeat,  and  there  shall 
happen  at  any  time  to  be  no  protector  of  the  settlement  as  to  the 
lands  in  which  the  prior  estate  shall  be  subsisting,  the  said  court  of 
Chancery  shall,  while  there  shall  be  no  such  protector,  and  the  prior 
estate  shall  be  subsisting,  be  the  protector  of  the  settlement  as  to  such 
lands. 

TENANT  IN  TAIL — PROTECTOR'S  CONSENT. 

Where  there  is  32.  Provided  always,  and  be  it  further  enacted.  That,  if  at  the  time 

a  ^^^^^^*^^f  when  any  person,  actual  tenant  in  tail  of  lands  under  a  settlement,  but 

site  to  enable  not  entitled  to  the  remainder  or  reversion  in  fee  immediately  expectant 

?n  udl"to  CTeate  ^^  *^®  determination  of  his  estate  taU,  shall  be  desirous  of  making 

a  larger  esute  under  this  act  a  disposition  of  the  lands  entailed,  there  shall  be  a  pro- 

than  a  ase  ee.  ^^^j^j,  q£  g^g|^  settlement,  then  and  in  every  such  case  the  consent  of 

such  protector  shall  be  requisite  to  enable  such  actual  tenant  in  tail  to 
dispose  of  the  lands  entailed  to  the  full  extent  to  which  he  is  herein- 
before authorized  to  dispose  of  the  same;  but  such  actual  tenant  in 
tail  may,  without  such  consent,  make  a  disposition  under  this  act  of 
the  lands  entailed,  which  shall  be  good  against  all  persons  who,  by  force 
of  any  estate  tail  which  shall  be  vested  in  or  might  be  claimed  by,  or 
which  but  for  some  previous  act  or  default  would  have  been  vested  in, 
or  might  have  been  claimed  by,  the  person  making  the  disposition  at 
the  time  of  his  making  the  same,  shall  claim  the  lands  entailed. 

OWNER   OF   BASE    FEE — PROTECTOR's   CONSENT. 

Where  a  base  33.  Provided  always,  and  be  it  further  enacted.  That,  where  an 
!!!*!!•  w;?™    estate  tail  shall  have  been  converted  into  a  base  fee,  in  such  case,  so 

tector,  ms  con-  '  ' 

sent  requisite  long  as  there  shall  be  a  protector  of  the  settlement  by  which  the  estate 
Inffof a^power  ****  ^"®  created,  the  consent  of  such  protector  shall  be  requisite  to 
of  disposition,     enable  the  person  who  would  have  been  tenant  of  the  estate  tail  if  the 

same  had  not  been  barred,  to  exercise,  as  to  the  lands  in  respect  of 
which  there  shall  be  such  protector,  the  power  of  disposition  herein* 
before  contained. 


PROTECTOR — HIS   IRRESPONSIBILITY,  &C. 

The  protector         34.  And  be  it  further  enacted.  That  any  device,  shift,  or  contrivance, 

^  wmroHn  ^^  ^^  ^^^^  **  *^*^  ^^  attempted  to  control  the  protector  of  a  settlement 
the  exercise  of  in  giving  his  consent,  or  to  prevent  him  in  any  way  from  using  his 
conscntinff!^       absolute  discretion  in  regard  to  his  consent,  and  also  any  agreement 

entered  into  by  the  protector  of  a  settlement  to  withhold  his  consent. 
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shall  be  void;  and  that  the  protector  of  a  settlement  shall  not  be 
deemed  to  be  a  trustee  in  respect  of  his  power  of  consent;  and  a  court 
of  equity  shall  not  control  or  interfere  to  restrain  the  exercise  of  his 
power  of  consent,  nor  treat  his  giving  consent  as  a  breach  of  trust. 


PROTECTORSHIP — EXCLUSION    OF    EQUITY, 

35.  Provided  always,  and  be  it  further  enacted.  That  the  rules  of  Certain  rules  of 
equity  in  relation  to  dealings  and  transactions  between  the  donee  of  a  equity  no^toap- 

DiV  betWCGD  til6 

power  and  any  object  of  the  power  in  whose  favour  the  same  may  be  protector  and  a 

exercised,  shall  not  be  held  to  apply  to  dealings  and  transactions  be-  ^^^^^^  j"  ^"i 

_  ,  under  the  same, 

tween  the  protector  of  a  settlement  and  a  tenant  m  tail  under  the  same 

settlement,  upon  the  occasion  of  the  protector  giving  his  consent  to  a 

disposition  by  a  tenant  in  tail  under  this  act. 


INVOLUNTARY   CONFIRMATION    OF   VOIDABLE    ESTATES. 

36.  Provided  always,  and  be  it  further  enacted.  That,  when  a  tenant   A  voidable  es- 
in  tail  of  lands  under  a  settlement  shall  have  already  created  or  shall  !*^t  ^7f  *®"*"* 

J  in  tail,  in  fa- 

hereafler  create  in  such  lands,  or  any  of  them,  a  voidable  estate  in  vour  of  a  pur- 
favour  of  a  purchaser  for  valuable  consideration,  and  shall  afterwards,   g^ **^d'bv°a' 
under  tliis  act,  by  any  assurance  other  than  a  lease  not  requiring  inrol-  subsequent  dis- 
ment,  make  a  disposition  of  the  lands  in  which  such  voidable  estate  feninUn  to^'' 
shall  be  created  or  any  of  them,  such  disposition,  whatever  its  object   under  this  act, 
may  be,  and  whatever  may  be  the  extent  of  the  estate  intended  to  be  J["parehillSr°"* 
thereby  created,  shall,  if  made  by  the  tenant  in  tail  vrith  the  consent  without  notice, 
of  the  protector  (if  any)  of  the  settlement,  or  by  the  tenant  in  tail 
alone,  if  there  shall  be  no  such  protector,  have  the  effect  of  confirming 
such  voidable  estate  in  the  lands  thereby  disposed  of  to  its  full  extent 
as  against  all  persons  except  those  whose  rights  are  saved  by  this  act; 
but  if  at  the  time  of  making  the  disposition  there  shall  be  a  protector  . 
of  the  settlement,  and  such  protector  shall  not  consent  to  the  disposi- 
tion, and  the  tenant  in  tail  shall  not  without  such  consent  be  capable 
under  this  act  of  confirming  the  voidable  estate  to  its  full  extent,  then 
and  in  such  case  such  disposition  shall  have  the  effect  of  confirming 
such  voidable  estate  so  far  as  such  tenant  in  tail  would  then  be  ca- 
pable under  this  act  of  confirming  the  same  without  such  consent: 
provided  always,  that,  if  such  disposition  shall  be  made  to  a  purchaser 
for  valuable  consideration,  who  shall  not  have  express  notice  of  the 
voidable  estate,  and  if  the  deed  or  instrument  creating  such  voidable 
estate  shall  not  have  been  registered  previous  to  such  disposition,  then 
and  in  such  case  the  voidable  estate  shall  not  be  confirmed  as  against 
such  purchaser  and  the  persons  claiming  under  him* 
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Base  fees,  when 
nnited  with  the 
immediate  re- 
yeisions,  en- 
larged instead 
of  being 
meiged. 


BASE    FBE8 — BNLAR6BHBNT  OF. 

37.  And  be  it  fturther  enacted.  That,  if  a  base  fee  in  any  lands,  and 
the  remainder  or  reversion  in  fee  in  the  same  lands,  shall  at  the  time  of 
the  passing  of  this  act,  or  at  any  time  afterwards,  be  united  in  the  same 
person,  and  at  any  time  after  the  passing  of  this  act  there  shall  be  no 
intermediate  estate  between  the  base  fee  and  the  remainder  or  rever- 
sion, then  and  in  such  case  the  base  fee  shall  not  merge,  but  shall  be 
ipso  facto  enlarged  into  as  large  an  estate  as  the  tenant  in  tail,  with 
the  consent  of  the  protector,  if  any,  might  have  created  by  any  dispo- 
sition under  this  act  if  such  remainder  or  reversion  had  been  vested  in 
any  other  person. 


Tenant  in  tail 
to  make  a  dis- 
position by 
deed  as  if  seised 
in  fee,  but  not 
by  will  or  con- 
tract; and  if  a 
married  woman, 
with  her  hus- 
band's concur- 
rence. 


MODS   OF  ASSURANCE— GENERAL   SUBSTITUTION   CLAUSE. 

38.  And  be  it  ftirther  enacted.  That  every  disposition  of  lands  under 
this  act  by  a  tenant  in  tail  thereof  shall  be  effected  by  some  one  of  the 
assurances  (not  being  a  will)  by  which  such  tenant  in  tail  could  have 
made  the  disposition  if  his  estate  were  an  estate  at  law  in  fee-simple 
absolute:  provided  nevertheless,  that  no  disposition  by  a  tenant  in  tail 
shall  be  of  any  force  either  at  law  or  in  equity,  under  this  act,  unless 
made  or  evidenced  by  deed;  and  that  no  disposition  by  a  tenant  in  tail 
resting  only  in  contract  either  express  or  implied,  or  otherwise,  and 
whether  supported  by  a  valuable  or  meritorious  consideration  or  not, 
shall  be  of  any  force  at  law  or  in  equity  under  this  act,  notwithstanding 
such  disposition  shall  be  made  or  evidenced  by  deed;  and  if  the  tenant 
in  tail  making  the  disposition  shall  be  a  married  woman,  the  concur- 
rence of  her  husband  shall  be  necessary  to  give  effect  to  the  same;  and 
any  deed  which  may  be  executed  by  her  for  effecting  the  disposition 
shall  be  acknowledged  by  her  as  hereinafter  directed. 


Every  assur- 
ance by  a 
tenant  in  tail, 
except  a  lease 
not  exceeding 
twenty-one 
years  at  a  rack 
rent,  or  not 
less  than  five- 
nxths  of  a 
rack  rent,  to  be 
inopentiTe,  un- 
less inrolled  in 


INROLMENT   OF  ASSURANCE. 

39.  Fh)vided  always,  and  be  it  further  enacted.  That  no  assurance 
by  which  any  disposition  of  lands  shall  be  effected  under  this  act  by  a 
tenant  in  tail  thereof,  (except  a  lease  for  any  term  not  exceeding 
twenty-one  years,  to  commence  from  the  date  of  such  lease,  or  from 
any  time  not  exceeding  twelve  calendar  months  from  the  date  of  such 
lease,  where  a  rent  shall  be  thereby  reserved,  which,  at  the  time  of 
granting  such  lease,  shall  be  a  rack  rent,  or  not  less  than  five  sixth 
parts  of  a  rack  rent),  shall  have  any  operation  under  this  act,  unless 
it  be  inioUed  in  his  Majesty's  high  court  of  Chancery  in  Ireland  within 


•A    i 


.-c^Uv'   / 


.  St      fee        4u>-      r»Avv-6v^  fciUJ    t^to^a  1/^  t^' 
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six  calendar  months  after  the  execution  thereof;  and  if  the  assurance  by  Chancery  with- 

which  any  disposition  of  lands  shall  be  effected  under  this  act  shall  "^  "*  montlw; 

be  a  bargain  and  sale,  such  assurance,  although  not  inroUed  within  the 

time  prescribed  by  the  act  passed  in  the  tenth  year  of  the  reign  of  his 

Majesty  King  Charles  the  First,  intituled  **  An  Act  expressing  an  Order 

for  Uses,  Wills,  and  Testaments,''  shall,  if  inroUed  in  the  said  court  of 

Chancery  within  the  time  prescribed  by  this  clause,  be  as  good  and 

vaUd  as  the  same  would  have  been  if  the  same  had  been  inrolled  in 

the  said  court  within  the  time  prescribed  by  the  said  act  of  the  tenth 

year  of  the  reign  of  King  Charles  the  First. 

PROTBCTORSHIP — MODE   OF   CONSENT. 

40.  And  be  it  further  enacted,  That  the  consent  of  the  protector  Consent  of  the 
of  a  settlement  to  the  disposition  under  this  act  of  a  tenant  in  P!^*®®*®'>  ^^^ 
tail  shall  be  given  either  by  the  same  assurance  by  which  the  dispo- 
sition shall  be  effected,  or  by  a  deed  distinct  from  the  assurance,  and 
to  be  executed  either  on  or  at  any  time  before  the  day  on  which  the 
assurance  shall  be  made,  otherwise  the  consent  shall  be  void. 


PROTECTORSHIP — AS  TO   CONSENT   BY   DISTINCT   DEED. 

41.  And  be  it  Airther  enacted.  That,  if  the  protector  of  a  settle-  If  given  by  a 
ment  shall,  by  a  distinct  deed,  give  his  consent  to  the  disposition  of  a  be  »oniridcred*** 
tenant  in  tail,  it  shall  be  considered  that  such  protector  has  given  an  unqualiaed,  un- 
absolute  and  unqualified  consent,  unless  in  such  deed  he  shall  refer  to  [he  anunmce.^ 
the  particular  assurance  by  which  the  disposition  shall  be  effected,  and 

shall  confine  his  consent  to  the  disposition  thereby  made. 

PROTECTORSHIP— CONSENT  IRREVOCABLE. 

42.  And  be  it  further  enacted.  That  it  shall  not  be  lawful  for  Protector  not 
the  protector  of  a  settlement,  who,  under  this  act,  shall  have  given  his  [.q^**^*  **" 
consent  to  the  disposition  of  a  tenant  in  tail,  to  revoke  such  consent. 


PROTECTORSHIP — CONSENT  OP   MARRIED  WOMEN. 

43.  And  be  it  fturther  enacted,  That  any  married  woman,  being  A  married  wo- 

either  alone  or  jointly  with  her  husband  protector  of  a  settlement,  may  ™^n  ^^Jj^^' 

under  this  act,  in  the  same  manner  as  if  she  were  a  feme  sole,  give  her  feme  lole. 
consent  to  the  disposition  of  a  tenant  in  tail. 
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Consent  of  a 
protector  by 
distinct  deed, 
Yoid  unless 
inrolled  with 
or  before  the 
assurance. 


PROTECTORSHIP — INROLMENT   OF   DISTINCT   DEED. 

44.  Provided  always,  and  be  it  further  enacted.  That  the  consent  of  a 
protector  to  the  disposition  of  a  tenant  in  tail  shall,  if  given  by  a  deed 
distinct  from  the  assurance  by  which  the  disposition  shall  be  effected 
by  the  tenant  in  tail,  be  void,  unless  such  deed  be  inrolled  in  his 
Majesty's  high  court  of  Chancery,  either  at  or  before  the  time  when 
the  assurance  shall  be  inrolled. 


Courts  of 
equity  excluded 
from  giving  any 
effect  to  dis- 
positions by 
tenants  in  tail, 
or  consents  of 
protectors  of 
settlements, 
which  in  courts 
of  law  would 
not  be  effectual. 


JURISDICTION    OF   EQUITY — EXCLUSION    OF. 

45.  And  be  it  further  enacted,  That,  in  cases  of  dispositions  of 
lands  under  this  act  by  tenants  in  tail  thereof,  and  also  in  cases  of 
consents  by  protectors  of  settlements  to  dispositions  of  lands  under 
this  act  by  tenants  in  tail  thereof,  the  jurisdiction  of  courts  of  equity 
shall  be  altogether  excluded,  either  on  the  behalf  of  a  person  claiming 
for  a  valuable  or  meritorious  consideration,  or  not,  in  regard  to  the 
specific  performance  of  contracts,  and  the  supplying  of  defects  in  the 
execution  either  of  the  powers  of  disposition  given  by  this  act  to 
tenants  in  tail,  or  of  the  powers  of  consent  given  by  this  act  to  pro- 
tectors of  settlements,  and  the  supplying  under  any  circumstances  of 
the  want  of  execution  of  such  powers  of  disposition  and  consent  re- 
spectively, and  in  regard  to  giving  effect  in  any  other  manner  to  any 
act  or  deed  by  a  tenant  in  tail  or  protector  of  a  settlement,  which  in  a 
court  of  law  would  not  be  an  effectual  disposition  or  consent  under  this 
act;  and  that  no  disposition  of  lands  under  this  act  by  a  tenant  in  tail 
thereof  in  equity,  and  no  consent  by  a  protector  of  a  settlement,  to  a 
disposition  of  lands  under  this  act  by  a  tenant  in  tail  thereof  in  equity, 
shall  be  of  any  force  unless  such  disposition  or  consent  woold,  in  case 
of  an  estate  tail  at  law,  be  an  effectual  disposition  or  consent  under 
this  act  in  a  court  of  law. 


Lord  Chancel* 
lor,  &&,  to 
have  power  to 
consent  to  a 
disposition  by 
a  tenant  in  tail, 
and  to  make 
such  orders  as 
shall  bethought 
necessary;  and, 
if  any  other 


PROTECTORSHIP — CONSENT  OF  LUNATIC,  &C. 

46.  Provided  always,  and  be  it  further  enacted.  That,  in  every  case 
in  which  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
sioners for  the  custody  of  the  great  seal,  or  other  the  person  or  persons 
intrusted  with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound  mind,  or  his 
Majesty's  high  court  of  Chancery  in  Ireland,  shall  be  the  protector  of  a' 
settlement,  such  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
sioners, or  person  or  persons  so  intrusted  as  aforesaid,  or  the  said  court 
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of  Chanceiy  (as  the  case  may  be),  while  protector  of  such  settlement,  person  shall  be 
shall,  on  the  motion  or  petition  in  a  sommair  way  by  a  tenant  in  tail  J^iQt  protector, 

^        ^     '*  the  dispositioii 

under  such  settlement,  haye  fall  power  to  consent  to  a  disposition  not  to  be  valid 

under  this  act  by  such  tenant  in  tail,  and  the  disposition  to  be  made  ^^^"^  ^^* 

,         ,  *  consent. 

by  such  tenant  in  tafl  upon  such  motion  or  petition  as  aforesaid  shall 
be  such  as  shall  be  approyed  of  by  such  Lord  High  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners,  or  person  or  persons  so  intrusted  as 
aforesaid,  or  the  said  court  of  Chancery  (as  the  case  may  be);  and  it 
shall  be  lawiiil  for  such  Lord  High  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  or  person  or  persons  so  intrusted  as  aforesaid,  or  the 
said  court  of  Chancery  (as  the  case  may  be),  to  make  such  orders  in 
the  matter  as  shaU  be  thought  necessary;  and  if  such  Lord  High  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners,  or  person  or  persons  so 
intrusted  as  aforesaid,  or  the  said  court  of  Chancery  (as  the  case  may 
be),  shall,  in  heu  of  any  such  person  as  aforesaid,  be  the  protector  of  a 
settlement,  and  there  shall  be  any  other  person  protector  of  the  same 
settlement  jointly  with  such  person  as  aforesaid,  then  and  in  eyery  such 
case  the  disposition  by  the  tenant  in  tail,  though  approyed  of  as  afore- 
said, shall  not  be  yalid  unless  such  other  person  being  protector  as 
aforesaid  shall  consent  thereto  in  the  manner  in  which  the  consent  of 
the  protector  is  by  this  act  required  to  be  giyen. 


PROTECTORSHIP. 

47.  Proyided  always,  and  be  it  further  enacted,  That,  in  eyery  case  Order  of  the 
in  which  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords  Commis-  J;^'^^^.^  ^''bl' 
sioners  for  the  custody  of  the  great  seal  in  Ireland,  or  other  the  person  evidence  of 
or  persons  intrusted  with  the  care  and  commitment  of  the  custody  of  <^°^^°^ 

the  persons  and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound 
mind,  or  his  Majest3r's  high  court  of  Chancery  in  Ireland,  shall  be  the 
protector  of  a  settlement,  no  document  or  instrument,  as  evidence  of  the 
consent  of  such  protector  to  the  disposition  of  a  tenant  in  tail  under  such 
settlement,  shall  be  requisite,  beyond  the  order  in  obedience  to  which 
the  disposition  shall  haye  been  made. 

BANKRUPTS— PARTIAL    REPEAL   OF    11  &  12  GEO.  3,  C.  8. 

48.  And  be  it  further  enacted.  That,  after  the  thirty-first  day  of  Repeal  of  the 
October,  one  thousand  eight  hundred  and  thirty-four,  so  much  of  an  f 2*?12^G^^^3 
act  passed  in  the  eleyenth  and  twelfth  years  of  the  reign  of  his  Majesty  c.  8,  so  far  as 
King  George  the  Third,  intituled  "  An  Act  to  preyent  Frauds  com-  J^^^  J*'^ 
mitted  by  Bankrupts,"  as  empowers  the  commissioners  named  in  any  not  to  extend 
commission  of  bankrupt  issued  against  a  tenant  in  tail  to  make  sale  of  b^Q^^pt^under 
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a  commitaion  any  lands,  tenements,  and  hereditaments,  whereof  such  banknipt  shaU 
fm^he°8i8t  '  ^  seised  of  any  estate  tail  in  possession,  reversion,  or  remainder,  and 
Oct  1834.  whereof  no  reversion  or  remainder  is  in  the  crown,  the  gift  or  provision 

of  the  crown,  shall  be  and  the  same  is  hereby  repealed:  Provided 
always,  that  such  repeal  shall  not  extend  to  the  lands,  whatever  the 
tenure  may  be,  of  any  person  adjudged  a  banknipt  under  any  commis- 
sion of  bankrupt,  which  hath  been  or  shall  be  issued  before  the  thirty- 
first  day  of  October,  one  thousand  eight  hundred  and  thirty-four. 


BANKRUPT — ACTUAL  TENANT  IN  TAIL. 

The  oommii-  49.  And  be  it  fiirther  enacted.  That  any  commissioner  acting  in  the 

owe^of  Ml  «xecution  of  any  commission  which,  after  the  thirty-first  day  of  October, 

actual  tenant      one  thousand  eight  hundred  and  thirty-four,  shall  be  bsued  in  pursuance 

ioir^aiiknipt'  ^^  ^^®  ^^  ^^>  passed  in  the  elevenUi  and  twelfth  years  of  the  reign  of 
after  the  31  it  of  King  George  the  Third,  under  which  any  person  shall  be  adjudged  a 

d  ed  to^sTOie  ^^'^^^'^P^  ^^^  ^^  ^^^  ^^®  ^^  issuing  such  commission,  or  at  any  time 
of  the  lands  of  afterwards,  before  he  shall  have  obtained  his  certificate,  shall  be  an  actual 
fpu^iSmn  ^  ^^'^^^  in  tail  of  lands  of  any  tenure,  shall  by  deed  dispose  of  such 

lands  to  a  purchaser  for  valuable  consideration,  for  the  bendfit  of  the 
creditors  of  such  actual  tenant  in  tail,  and  shall  create  by  any  such  dis- 
position as  large  an  estate  in  the  lands  disposed  of  as  the  actual  tenant 
in  tail,  if  he  had  not  become  bankrupt,  could  have  done  under  this  act 
at  the  time  of  such  disposition:  provided  always,  that  if  at  the  time  of 
the  disposition  of  such  lands,  or  any  of  them,  by  such  commissioner  as 
aforesaid,  there  shall  be  a  protector  of  the  settlement  by  which  the 
estate  of  such  actual  tenant  in  tail  in  the  lands  disposed  of  by  such 
commissioner  was  created,  and  the  consent  of  such  protector  would 
have  been  requisite  to  have  enabled  the  actual  tenant  in  tail,  if  he  had 
not  become  bankrupt,  to  have  disposed  of  such  lands  to  the  ftdl  extent 
to  which,  if  there  had  been  no  such  protector,  he  could  under  this  act 
have  disposed  of  the  same,  and  such  protector  shall  not  consent  to  the 
disposition,  then  and  in  such  case  the  estate  created  in  such  lands,  or 
any  of  them,  by  the  disposition  of  such  commissioner,  shall  be  as  large 
an  estate  as  the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt, 
could  at  the  tune  of  such  disposition  have  created  under  this  act  in 
such  lands  without  the  consent  of  the  protector. 


BANKRUPT — BASE   FEE. 

or  in  case  of  a  50.  And  be  it  further  enacted.  That  any  commissioner  acting  in  the 
en^t°ed'to^  execution  of  any  such  commission  as  aforesaid  under  which  any  person 
base  fee  becom-  shall  be  adjudged  a  bankrupt,  who  at  the  time  of  issuing  such  commis- 
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sion.  or  at  any  time  afterwards  before  he  sliall  have  obtained  his  certi-  \ng  bankrnpt, 
ficate,  shall  be  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  |^.     ^^ 
tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser  for  valuable  tector. 
consideration,  for  the  benefit  of  the  creditors  of  the  person  so  entitled 
as  aforesaid,  provided  at  the  time  of  the  disposition  there  be  no  pro- 
tector of  the  settlement,  by  which  the  estate  tail  converted  into  the 
base  fee  was  created;  and  by  such  disposition  the  base  fee  shall  be 
enlarged  into  as  large  an  estate  as  the  same  could  at  the  time  of  such 
disposition  have  been  enlarged  into  under  this  act  by  the  person  so 
entitled  if  he  had  not^become  bankrupt. 


BANKRUPT — ACTUAL   TENANT    IN    TAIL — BASE    FEE — CONSENT    OF 

PROTECTOR. 

51.  And  be  it  further  enacted.  That  the  commissioner  acting  in  the  As  to  the  eon- 
execution  of  any  such  commission  as  aforesaid  under  which  a  person  *^^}  ^{^^^  P*^ 

^  .  *  tector  m  case  of 

being,  or  before  obtaining  his  certificate  becommg,  an  actual  tenant  m  tail  bankruptcy. 

of  lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  lands 
of  any  tenure,  shall  be  adjudged  a  bankrupt,  shall,  if  there  shall  be  a 
protector  of  the  settlement  by  which  the  estate  tail  of  such  actual  tenant 
in  tail,  or  the  estate  tail  converted  into  a  base  fee  (as  the  case  may  be), 
was  created,  stand  in  the  place  of  such  actual  tenant  in  tail,  or  tenant 
in  tail  so  entitled  as  aforesaid,  so  far  as  regards  the  consent  of  such 
protector;  and  the  disposition  of  such  lands,  or  any  of  them,  by  such 
commbsioner  as  aforesaid,  if  made  with  the  consent  of  such  protector, 
shall,  whether  such  commissioner  may  have  made  under  this  act  a 
prior  disposition  of  the  same  lands  without  the  consent  of  such  pro- 
tector  or  not,  or  whether  a  prior  sale  or  conveyance  of  the  same  lands 
shall  have  been  made  or  not,  under  the  said  act  of  the  eleventh  and 
twelfth  years  of  King  George  the  Third,  or  any  acts  hereafter  to  be 
passed  concerning  bankrupts,  have  the  same  effect  as  such  disposition 
would  have  had  if  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled 
as  aforesaid,  had  not  become  bankrupt,  and  such  disposition  had  been 
made  by  him  under  this  act,  with  the  consent  of  such  protector;  and 
all  the  previous  clauses  in  this  act,  in  regard  to  the  consent  of  the  pro- 
tector to  the  disposition  of  a  tenant  in  tail  of  lands  not  held  by  copy  of 
court  roll,  and  in  regard  to  the  time  and  manner  of  giving  such  con« 
sent,  and  in  regard  to  the  inrolment  of  the  deed  of  consent,  where  such 
deed  shall  be  distinct  from  the  assurance  by  which  the  disposition  of 
the  commissioner  shall  be  effected,  shall,  except  so  far  as  the  same  may 
be  varied  by  the  clause  next  hereinafter  contained,  i^pply  to  every  con- 
sent that  may  be  given  by  virtue  of  this  present  clause. 
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BANKRUPT — INROLMENT,    &C.,    OF   DEEDS   OF   DISPOSITION. 

As  to  the  inrol-  ^2*  And  be  it  further  enacted.  That  every  deed  by  which  any  oom- 
^^^A  ^FA^^  missioner  acting  in  the  execution  of  any  such  commission  as  aforesaid, 
position  of  shall,  under  this  act,  dispose  of  lands,  shall  be  void  unless  inrolled  in 

lands.  ii^s  Majesty's  high  court  of  Chancery  in  Ireland  within  six  calendar 

months  after  the  execution  thereof. 

BANKRUPT — ENLARGEMENT  OF  BASE  FEES. 

SuUeqnent  en-  53.  And  be  it  further  enacted,  That,  if  any  commissioner  acting 
largement  of      ^  ^}|g  execution  of  any  such  commission  as  aforesaid  shall,  under  this 

base  fees  ere-  . 

ated  by  the  dis-  ftct,  dispose  of  any  lands  of  any  tenure,  of  which  the  bankrupt  shall  be 

position  of  the  actual  tenant  in  tail,  and  in  consequence  of  there  being  a  protector  of 
com  missioner.  •  .        . 

the  settlement  by  which  the  estate  of  such  actual  tenant  in  tail  was 

created,  and  of  his  not  giving  his  consent,  only  a  base  fee  shall  by 
such  disposition  be  created  in  such  lands,  and  if  at  any  time  after- 
wards during  the  continuance  of  the  base  fee  there  shall  cease  to  be  a 
protector  of  such  settlement,  then  and  in  such  case,  and  immediately 
thereupon,  such  base  fee  shall  be  enlarged  into  the  same  estate  into 
which  the  same  could  have  been  enlarged  under  this  act  if  at  the  time 
of  the  disposition  by  such  commissioner  as  aforesaid  there  had  been  no 
such  protector. 

BAN  KRU  FT—  SAM  E . 

Enlargement  of  54.  And  be  it  further  enacted,  That,  if  a  tenant  in  tail  entitled 
base  fees  sub-  ^  ^  base  fee  in  lands  of  any  tenure  shall  be  adjudged  a  bankrupt  at 
sale  or  convey-  the  time  when  there  shall  be  a  protector  of  the  settlement  by  which 
ancc  of  the         ^j^^  estate  tail  converted  into  the  base  fee  was  created,  and  if  such 

same  under  the 

bankrupt  acts,     lands  shall  be  sold  or  conveyed  under  the  said  act  of  the  eleventh  and 

twelfth  years  of  King  Geoi^e  the  Third,  or  any  other  act  hereafter 
to  be  passed  concerning  bankrupts,  and  if  at  any  time  afterwards 
during  the  continuance  of  the  base  fee  in  such  lands  there  shall  cease 
to  be  a  protector  of  such  settlement,  then  and  in  such  case,  and  im- 
mediately thereupon,  the  base  fee  in  such  lands  shall  be  enlarged  into 
the  same  estate  into  which  the  same  could  have  been  enlarged  under 
this  act,  if  at  the  time  of  the  adjudication  of  such  bankruptcy  there 
had  been  no  such  protector,  and  the  commissioner  acting  in  the  exe- 
cution of  the  commission  under  which  the  tenant  in  tail  so  entitled 
shall  have  been  adjudged  a  bankrupt  had  disposed  of  such  lands  under 
this  act. 
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BANKRUPT — CONFIRMATION    OF   VOIDABLE    ESTATES. 


55.  Provided  always,  and  be  it  further  enacted,  That,  where  an  A  voidable  es- 
actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  en-  **^®  created  in 

^  favour  of  a  pur- 

titled  to  a  base  fee  in  lands  of  any  tenure,  shall  have  already  created  chaser  by  an 

or  shall  hereafter  create  in  such  lands  or  any  of  them,  a  voidable  jctuai  tenant  in 

^    ,  '  tail  becoming 

estate  in  favour  of  a  purchaser  for  valuable  consideration,  and  such  bankrupt,  or  by 
actual  tenant  in  taiL  or  tenant  in  tail  so  entitled  as  aforesaid,  shall  be  *  ^.?,^  j\"*  '^'^ 

__,  __,  entitled  to  a 

adjudged  a  bankrupt  under  any  such  commission  as  aforesaid,  and  the  base  fee  becom- 

commissioner  acting  in  the  execution  of  such  commission  shall  make  any  ^"^^^^^^' 

disposition  under  this  act  of  the  lands  in  which  such  voidable  estate  shall  the  disposition 

be  created,  or  any  of  them,  then  and  in  such  case,  if  there  shall  be  no  °f  '^®  commis- 

•'  '  '  siouer,  if  no 

protector  of  the  settlement  by  which  the  estate  tail  of  the  actual  tenant  protector,  or, 
in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the  case  may  be,  J^g^c^ngeni'^n^ 
was  created,  or  being  such  protector  he  shall  consent  to  the  disposition  there  ceasing  to 
by  such  commissioner  as  aforesaid,  whether  such  commissioner  may  tut^n^Taffainst 
have  made  under  this  act  a  previous  disposition  of  such  lands  or  not,  a  purchaser 
or  whether  a  prior  sale  or  conveyance  of  the  same  lands  shall  have  '^i^"®^*  notice. 
been  made  or  not  under  the  said  act  of  the  eleventh  and  twelfth  years 
of  King  George  the  Third,  or  any  other  acts  hereafter  to  be  passed  con- 
cerning bankrupts,  the  disposition  by  such  commissioner  shall  have  the 
effect  of  confirming  such  voidable  estate  in  the  lands  thereby  disposed  of 
to  its  full  extent  as  against  all  persons  except  those  whose  rights  are 
saved  by  this  act;  and  if  at  the  time  of  the  disposition  by  such  com- 
missioner, in  the  case  of  an  actual  tenant  in  tail,  there  shall  be  a  pro- 
tector, and  such  protector  shall  not  consent  to  the  disposition  by  such 
commissioner,  and  such  actual  tenant  in  tail,  if  he  had  not  been  ad- 
judged a  bankrupt,  would  not  without  such  consent  have  been  capable 
under  this  act  of  confirming  the  voidable  estate  to  its  full  extent,  then 
and  in  such  case  such  disposition  shall  have  the  effect  of  confirming 
such  voidable  estate  so  far  as  such  actual  tenant  in  tail,  if  he  had  not 
been  adjudged  a  bankrupt,  could  at  the  time  of  such  disposition  have 
been  capable  under  this  act  of  confirming  the  same  without  such  con- 
sent; and  if  at  any  time  after  the  disposition  of  such  lands  by  such 
commissioner,  and  while  only  a  base  fee  shall  be  subsisting  in  such 
lands,  there  shall  cease  to  be  a  protector  of  such  settlement,  and  such 
protector  shall  not  have  consented  to  the  disposition  by  such  com- 
missioner, then  and  in  such  case  such  voidable  estate,  so  far  as  the 
same  may  not  have  been  previously  confirmed,  shall  be  confirmed  to 
its  fiiU  extent  as  against  all  persons  except  those  whose  rights  are 
saved  by  this  act:  provided  always,  that,  if  the  disposition  by  any 
such  commissioner  as  aforesaid  shall  be  made  to  a  purchaser  for  va- 
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luable  oonsideration  who  shall  not  have  express  notice  of  the  ToidAble 
estate,  and  if  the  deed  or  instrument  making  such  voidable  estate  shall 
not  have  been  registered  previous  to  such  disposition,  then  and  in  such 
case  the  voidable  estate  shall  not  be  confirmed  against  such  purchaser 
and  the  persons  claiming  under  him. 


BANKRUPT — CERTAIN   OF   HIS   ACTS  AVOIDED. 

Certain  acts  of       56.  And  be  it  further  enacted.  That  all  acts  and  deeds  done  and 
a  Imnkrupt  tc-    executed  by  a  tenant  in  tail  of  lands  of  any  tenure,  who  shall  be  ad- 

nant  m  tail  void  "^  ,  ■        •  i_ 

against  any  dis-  judged  a  bankrupt  under  any  such  commission  as  aforesaid,  and  which 
posiUon  under    ^y^i  ^^^^  ,^^  ]g^^  o,  ^j  ^f  ^y^^g^^  ^ ^  which,  if  he  had  been  seised 

this  act  by  the  , 

commisaioner.     of  or  entitled  to  such  lands  in  fee-simple  absolute,  would  have  been  void 

against  the  assignees  of  the  bankrupt's  estate,  and  all  persons  claiming 
under  them,  shall  be  void  against  any  disposition  which  may  be  made 
of  such  lands  under  this  act  by  such  commissioner  as  aforesaid. 


BANKRUPT — SUBORDINATE    POWERS   OF   DISPOSITION. 

Subject  to  the  57.  Provided  always,  and  be  it  further  enacted,  That,  subject  and 
powers  given  to  without  prejudice  to  the  powers  of  disposition  given  by  this  act  to  the 

the  comnus-  .    .  ^       •    xi.  i*         i*  i.  •    •  i» 

sioner,  and  to  commissioner  acting  m  the  execution  of  any  such  commission  as  afore- 
the  estate  in  ^^^  under  which  a  person  being,  or  before  obtaining  his  certificate 
bankmpttenuit  becoming,  an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant 
in  taiUhall  n-  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  be  adjudged 
of  disposition,     a  banknipt,  and  also  subject  and  without  prejudice  to  the  estate  in 

such  lands  which  may  be  vested  in  the  assignees  of  the  bankrupt's 
estate,  and  also  subject  and  without  prejudice  to  the  rights  of  all 
persons  claiming  under  the  said  assignees  in  respect  of  such  lands 
or  any  of  them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled 
as  aforesaid,  shall  have  the  same  powers  of  disposition  under  this  act 
in  regard  to  such  lands  as  he  would  have  had  if  he  had  not  become 
bankrupt. 


BANKRUPT — DEAD. 

The  disposition  58.  And  be  it  further  enacted.  Thai  any  disposition  under  this  act 
Koncr^th?**'  ^^  l«ids  of  any  tenure  by  any  commissioner  acting  in  the  execution 
lands  of  a  bank-  of  any  such  commission  as  aforesaid,  under  which  a  person  being,  or  be- 
ttdrshldTiVaie  ^^  obtaining  his  certificate  becoming,  an  actual  tenant  in  tail  of  such 
bankrupt  be  lands,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands,  shall  be 
ut^c^Vhmin  <^j^ed  a  bankrupt,  shall,  although  the  bankrupt  be  dead  at  the 
mentioned  the    time  of  the  disposition,  be  in  the  foQowing  cases  as  valid  and  effectual 
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Bfi  the  same  would  have  been,  and  have  the  same  operation  under  this  same  operation 
act  as  the  same  would  have  had,  if  the  bankrupt  were  alive;  (that  is  j^-^^  ^  ""^^ 
to  say),  in  case  at  the  time  of  the  bankrupt's  decease  there  shall  be  no 
protector  of  the  settlement  by  which  the  estate  tail  of  the  actual  tenant 
in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the  case  may  be, 
was  created;  or  in  case  the  bankrupt  had  been  an  actual  tenant  in  tail 
of  such  lands,  and  there  shall  at  the  time  of  the  disposition  be  any 
issue  inheritable  to  the  estate  tail  of  the  bankrupt  in  such  lands,  and 
either  no  protector  of  the  settlement  by  which  the  estate  tail  was 
created,  or  a  protector  of  such  settlement  who,  in  the  manner  required 
by  this  act,  shall  consent  to  the  disposition,  or  a  protector  of  such  set* 
tlement  who  shall  not  consent  to  the  disposition;  or  in  case  the  bank- 
rupt had  been  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands,  and 
there  shall  at  the  time  of  the  disposition  be  any  issue,  who  if  the  base 
fee  had  not  been  created  would  have  been  actual  tenant  in  tail  of 
such  lands,  and  either  no  protector  of  the  settlement  by  which  the 
estate  tail  converted  into  a  base  fee  was  created,  or  a  protector  of  such 
settlement  who,  in  the  manner  required  by  this  act,  shall  consent  to 
the  disposition. 


BANKRUPT — INTERMEDIATE  RENTS,  COVENANTS,  AND  CONDITIONS. 

59.  And  be  it  further  enacted.  That  the  rents  and  profits  of  any  lands  Assignees  to 

of  which  any  commissioner  acting  in  the  execution  of  any  such  commis-  ^^'"u^^of^**^ 

sion  as  aforesaid  hath  power  to  make  disposition  under  this  act,  shall  in  bankrupt,  of 

the  meantime  and  until  such  disposition  shall  be  made,  or  xmtil  it  shall  ^^^]^  ^  f  ^"^* 

*  missioner  nas 

be  ascertained  that  such  disposition  shall  not  be  required  for  the  be-^  power  to  make 

nefit  of  the  creditors  of  the  person  adjudged  bankrupt  under  the  com-  ^^^(l^'^^^ 

mission,  be  received  by  the  assignees  of  the  estate  of  the  bankrupt,  for  venanu,  as  if 

the  benefit  of  his  creditors;  and  the  assignees  may  proceed  by  action  of  ®"^'^^^  ^  ^^ 

debt  for  the  recovery  of  such  rents  and  profits,  or  may  distrain  for  the 

same  upon  the  lands  subject  to  the  payment  thereof,  and  in  case  any 

action  of  trespass  shall  be  brought  for  taking  any  such  distress,  may 

plead  thereto  the  general  issue,  and  give  this  act  or  other  special  matter 

in  evidence,  and  also,  in  case  any  such  distress  shall  be  replevied,  shall 

have  power  to  avow  or  make  cognizance  generally  in  such  manner  and 

form  as  any  landlord  may  no#  do  by  virtue  of  the  statute  made  in  the 

fifteenth  year  of  the  reign  of  his  Majesty  Ring  Greorge  the  Second, 

intituled  "An  Act  for  the  more  effectual  securing  the  Payment  of  i5Geo.2,c.8. 

Rents  and  preventing  Frauds  by  Tenants,'*  or  by  any  other  law  or 

statute  now  in  force  or  hereafter  to  be  made  for  the  more  effectually 

recovering  of  rent  in  arrear;  and  such  assignees  and  their  bailiffs, 

agents,  and  servants,  shall  also  have  all  such  and  the  same  remedies, 
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powers,  privil^s,  and  advantages  of  pleading,  avowing,  and  making 
cognizance,  and  be  entitled  to  the  same  costs  and  damages,  and  the 
same  remedies  for  the  recovery  thereof,  as  landlords,  their  bailiffs, 
agents,  and  servants,  are  now  or  hereafter  may  be  by  law  entitled  to 
have  when  rent  is  in  arrear;  and  such  assignees  shall  also  have  the 
same  power  and  authority  of  enforcing  the  observance  of  all  covenants, 
conditions,  and  agreements  in  respect  of  the  lands  of  which  such  com- 
missioner as  aforesaid  hath  the  power  of  disposition  under  this  act,  and 
in  respect  of  the  rents  and  profits  thereof,  and  of  entry  into  and  upon 
the  same  lands  for  the  non-observance  of  any  such  covenant,  condition, 
and  agreement,  and  of  expelling  and  amoving  therefrom  the  tenants  or 
other  occupiers  thereof,  and  of  proceeding  under  the  various  statutes 
passed  in  Ireland  providing  the  remedies  of  ejectment  for  the  non- 
payment of  rent,  and  thereby  determining  and  putting  an  end  to  the 
estate  of  the  persons  who  shall  not  have  observed  such  covenants, 
conditions,  and  agreements  as  the  bankrupt  would  have  had  in  case  he 
ClaaseB  to  ap-  had  not  been  adjudged  a  bankrupt:  provided  always,  that  this  clause 
any  tenv^,  &c.  ^^^  ^V^J  ^  lands  of  any  tenure  which  any  commissioner  acting  in 

the  execution  of  any  such  commission  as  aforesaid  may  have  power  to 
dispose  of  under  this  act  after  the  bankrupt's  decease. 

BANKRUPT — LANDS    IN    ENGLAND. 

All  the  provi-  60.  And  be  it  further  enacted,  That  all  the  provisions  in  this  act  con« 
nons  of  the  act   ^^^  fy^  ^^  benefit  of  the  creditors  of  persons  who  under  such  commis- 

in  regard  to  ^  ^  *^ 

bankrupts  shall  sions  as  aforesaid  shall  be  adjudged  bankrupts  after  the  thirty-first  day 
U^dJin  Eng-  of  October,  one  thousand  eight  hundred  and  thirty-four,  and  for  the 
land,  of  any  confirmation  in  consequence  of  bankruptcy  of  voidable  estates  created 
tenure.  y^j  them,  shall  extend  and  apply  to  the  lands  of  any  tenure  in  England 

of  such  persons  as  fully  and  effectually  as  if  this  act  had  throughout 

extended  to  lands  of  any  tenure  in  England. 

BANKRUPT — LANDS   IN    ENGLAND-^INROLMENT. 

Deeds  relating  51.  Provided  always,  and  be  it  further  enacted.  That,  in  all  cases  of 
mpt's  lands  in  bankruptcy,  every  deed  of  disposition  under  this  act  of  lands  in  Eng- 
England  to  be  land  by  any  commissioner  acting  in  the  execution  of  any  such  commis- 
sion as  aforesaid,  and  also  every  deed  by  which  the  protector  of  a  set« 
tlement  of  lands  in  England  shall  consent,  shall  be  inroUed  in  his  Ma- 
jesty's high  court  of  Chancery  in  England,  within  six  calendar  months 
after  the  execution  thereof,  and  not  in  his  Majesty's  high  court  of 
Chancery  in  Ireland. 
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PARTIAL    REPEAL  OF  TORMER    ACTS. 

62.  And  be  it  further  enaeted,  That,  after  the  thirty-first  day  of  Repeal  of  the 
October,  one  thousand  eight  hundred  and  thirty-four,  an  act  passed  "*c"4"  *^d  7*' 
in  the  fifty-eighth  year  of  the  reign  of  his  Majesty  King  George  the  Geo.  4,  c.  45, 
Third,  intituled,  "An  Act  for  Relief  of  Persons  entitled  to  Entailed  p^cidHJ^^ 
Estates  to  be  purchased  with  Trust  Monies  in  that  Part  of  the  United  commenced  be- 
Kingdom  called  Ireland,"  and  also  an  act  passed  in  the  seventh  year  of  13^34.'^    ^^ 
the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled,  "  An  Act 

for  repealing  an  Act  passed  in  the  thirty-ninth  and  fortieth  years  of 
the  reign  of  his  late  Majesty  King  George  the  Third,  intituled,  *  An 
Act  for  the  Relief  of  Persons  entitled  to  entailed  Estates  to  be  pur- 
chased with  Trust  Monies,'  and  for  making  further  Provision  in  lieu 
thereof,"  shall  be,  and  the  same  are  hereby  repealed,  except  as  to  such 
proceedings  under  the  acts  hereby  repealed  as  shall  have  been  com- 
menced before  the  first  day  of  November,  one  thousand  eight  hundred 
and  thirty-four,  and  which  may  be  continued  under  the  authority  and 
according  to  the  provisions  of  the  acts  hereby  repealed. 

ENTAILED   MONEY — MODES   OF   DISPOSITION* 

63.  And  be  it  further  enacted,  That  lands  to  be  sold,  whether  free-  The  previous 
hold  ^r  leasehold,  or  of  any  other  tenure,  where  the  money  arising  clauses,  with 
from  the  sale  thereof  shall  be  subject  to  be  invested  in  the  purchase  of  tions,  to  apply 
lands  to  be  settled,  so  that  any  person,  if  the  lands  were  purchased,  ^°  ^^"^'*  of  any 
would  have  an  estate  tail  therein,  and  also  money  subject  to  be  invested  gold,  where 

in  the  purchase  of  lands  to  be  settled,  so  that  any  person,  if  the  lands  ^^®  purchase- 
were  purchased,  would  have  an  estate  tail  therein,  shall  for  all  the  pur-  ject  to  be  in- 
poses  of  this  act  be  treated  as  the  lands  to  be  purchased,  and  be  con-  vested  i"  ^he 
aidered  subject  to  the  same  estates  as  the  lands  to  be  purchased,  would,  lands  to  be  en- 
if  purchased,  have  been  actually  subject  to:    and  all  the  previous  t&iled,  and 
dauaes  in  this  act,  so  far  as  circumstances  will  admit,  shall,  in  the  case  subject  to  be 
of  the  lands  to  be  sold  as  aforesaid  being  either  freehold  or  leasehold,  jpvested  in 
or  of  Any  other  tenure,  apply  to  such  lands  in  the  same  manner  as  if 
the  lands  to  be  purchased  with  the  money  to  arise  from  the  sale 
thereof  were  directed  to  be  freehold,   and  were  actually  purchased 
and  settled;  and  shall  in  the  case  of  money  subject  to  be  invested 
in  the  purchase  of  lands  to  be  so  settled  as  aforesaid,  apply  to  such 
money  in  the  same  manner  as  if  such  money  were  directed  to  be 
laid  out  in  the  purchase  of  freehold  lands,  and  such  lands  were  ac- 
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toally  pnrcluiaed  and  settled;  saye  and  except  that  in  erery  caae  where 
nnder  thb  clause  &  disposition  shall  be  to  he  made  of  leasehold  lands 
for  years  absolate  or  determinable,  so  drcnmstanoed  as  aforesaid,  or  of 
money  so  circnmstanced  as  aforesaid,  sodi  leaseh<^  lands  or  mon^ 
shall  as  to  the  person  in  whose  &vonr  or  for  whose  benefit  the  disposi- 
tion is  to  be  made,  be  treated  as  personal  estate,  and,  except  in  case  of 
bankruptcy,  the  assurance  by  which  the  disposition  of  such  leasehold 
lands  or  money  shall  be  effected  shaH  be  an  assignment  by  deed,  whidi 
shall  have  no  operation  under  this  act  unless  inrolled  in  his  Ma- 
jesty's high  court  of  Chancery  within  six  calendar  months  after  the 
execution  thereof:  and  in  every  case  of  bankruptcy  the  disposition  of 
such  leasehold  lands  or  money  shall  be  made  by  the  oommissiono;  and 
completed  by  inrohnent  in  the  same  manner  as  hereinbefore  required 
in  r^ard  to  lands. 

BANKRUPT — KNTAILED   MONET — ENGLAND — INROUfENT. 

Landsofany  64.  And  be  it  further  enacted.  That,  SO  far  as  r^ards  any  person  ad- 

tenore  ^^^'  judged  a  bankrupt  under  any  such  commission  as  aforesaid,  the  provisions 
where  the  por*'  of  the  cUuse  lastly  hereinbefore  contained  shall,  for  the  benefit  of  the 
cbue-mooey  is  creditors  of  the  bankrupt,  apply  to  lands  in  England  to  be  sold,  whether 
invested  in  the    freehold  or  leasehold,  or  of  any  other  tenure,  where  the  money  arising 

purchase  of        |^q^  ^^^  ^^  thereof  shall  be  subject  to  be  invested  in  the  purchase  of 

lands  to  be  en-  »^ 

uiled,  and         lands  to  be  settled,  so  that  the  bankrupt,  if  the  lands  were  purchased, 

™^°^7  b^w  ^^^^  ^^  ^^  estate  tail  therein,  and  also  to  money  under  the  control 
a  eoort  of  eqoi-  of  any  court  of  equity  in  England,  or  of  or  to  which  any  individuals  as 
to  ^^  '^.^J^^  trustees  may  be  possessed  or  entitled  in  England,  and  which  shall  be 
cases  of  bank-  subject  to  be  invested  in  the  purchase  of  lands  to  be  settled,  so  that 
mptcy.  ^Y^^  bankrupt,  if  the  lands  were  purchased,  would  have  an  estate  tail 

therein,  as  fully  and  effectually  as  if  this  act  had  throughout  extended 
to  England:  provided  always,  that  every  deed  to  be  executed  by  any 
commissioner  or  protector,  in  pursuance  of  this  clause,  in  regard  to 
lands  in  England  to  be  so  sold  as  aforesaid,  shall  be  inrolled  in  his  Ma- 
jesty's high  court  of  Chancery  in  England  within  six  calendar  months 
after  the  execution  thereof;  but  every  deed  to  be  executed  by  any  com- 
missioner or  protector,  in  pursuance  of  this  clause,  in  regard  to  money 
subject  to  be  invested  in  the  purchase  of  lands  to  be  so  settled  as  afore- 
said, shall  be  inrolled  in  His  Majesty's  high  court  of  Chancery  in 
Ireland,  within  six  calendar  months  after  the  execution  thereof,  and 
not  in  his  Majesty's  high  court  of  Chancery  in  England. 
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INROLHBNT  OF  DEEDS — ▲CKNOWLBDOHBNT. 


65.  And  be  it  fturther  enacted.  That  any  rule  or  practice  requiring  As  to  deedi 

deeds  to  be  acknowledged  before  inrolment  shall  not  apply  to  any  deed  !^i°^'^P^*^' 

by  this  act  required  to  be  inrolled  in  his  Majesty's  high  court  of  imolment^'^ 
Chancery  in  Ireland. 


INROLMENT  OF   DEEDS — RELATION    BACK. 

66.  And  be  it  further  enacted.  That  every  deed  reqnired  to  be  in-  Every  deed  to 
rolled  in  his  Majesty's  high  court  of  Chancery  in  Ireland,  by  which  5!5,|"hfa^n^^^^ 
lands,  or  money  subject  to  be  invested  in  the  purchase  of  lands,  shall  money  shall  be 
be  disposed  of  under  this  act,   shall,  when  inrolled  as  required  by  ^'"P^w^^.of 
this  act,  operate  and  take  effect  in  the  same  manner  as  it  would  have  to  take  effect  at 
done  if  the  inrolment  thereof  had  not  been  required,  except  that  every  ^^  inrol™«nt  not 
such  deed  shall  be  void  against  any  person  claiming  the  lands  or  money 

thereby  disposed  of,  or  any  part  thereof,  for  valuable  consideration, 
under  any  subsequent  deed  duly  inrolled  under  this  act,  if  such  subse- 
quent deed  shall  be  first  inrolled. 

INROLMENT  IN    IRELAND   OF   DEEDS — FEES. 

67.  And  be  it  fiirther  enacted.  That  it  shall  be  lawful  for  his  Ma-  The  court  of 
jesty's  high  court  of  Chancery  m  Ireland,  as  to  deeds  to  be  inrolled  ^J^^^the 
in  Ireland  under  this  act,  from  time  to  time  to  make  such  orders  as  fees  to  be  paid 
the  court  shall  think  fit  touching  the  amount  of  the  fees  and  charges  ^^"^  i"™!™*"^ 
to  be  paid  for  the  inrolment  of  such  deed^,   and  to  be  paid  for 

searches  for  such  deeds  in  the  office  of  inrolments,  and  to  be  paid 
for  copies  of  the  inrolments  of  deeds  under  this  act,  where  such 
copies  are  examined  with  the  inrolments,  and  signed  by  the  proper 
officer  having  the  custody  of  such  inrolments. 

0UvcU\^  iBKoinen,  if  not  Venantit  in  Vail. 

GENERAL   ENABLING   CLAUSE. 

68.  And  be  it  ftiirther  enacted.  That,  after  the  thirty-first  day  of  A  married  wo- 
October,  one  thousand  eight  hundred  and  thirty-four,  it  shaU  be  lawful  '^^^^'^!l  Con- 
fer every  married  woman,  in  every  case  except  that  of  being  tenant  in  currence,  to 
tail,  for  which  provision  is  akeady  made  by  this  act,  by  deed  to  dispose  fna^^'oiTe^  ^"b^ 
of  lands  of  any  tenure,  and  money  subject  to  be  invested  in  the  purchase  ject  to  be  1d- 
of  lands,  and  also  to  dispose  of,  disclaim,  release,  surrender,  or  ex«  pu^c^^eof^ 
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lands,  and  to       tingaish  any  estate  which  she  alone,  or  she  and  her  husband  in  her 

tTnguishpowers    "S^*-*  ^^7  ^^®  ^  ^^7  l*^ds  of  any  tenure,  or  in  any  such  money  as 
as  a  feme  sole,     aforesaid,  and  also  to  release  or  extinguish  any  power  which  may  be 

vested  in  or  limited  or  reserved  to  her  in  regard  to  any  lands  of  any 
tenure,  or  in  any  such  money  as  aforesaid,  or  in  regard  to  any  estate  in 
any  lands  of  any  tenure,  or  in  any  such  money  as  aforesaid,  as  fully 
and  efiPectually  as  she  could  do  if  she  were  a  feme  sole;  save  and  ex- 
cept that  no  such  disposition,  release,  surrender,  or  extinguishment 
shall  be  valid  and  effectual  unless  the  husband  concur  in  the  deed  by 
which  the  same  shall  be  effected,  nor  unless  the  deed  be  acknowledged 
by  her  as  hereinafter  directed. 


SAVING   OF   OTHER   POWERS. 

The  powers  of         69.  Provided  always,  and  be  it  further  enacted,  That  the  powers  of 

disposition  disposition  given  to  a  married  woman  by  this  act  shall  not  interfere 

given  to  a  mar*         ir  o  ^     ^ 

ried  woman  by    with  any  power  which,  independently  of  this  act,  may  be  vested  in  or 

this  act  not  to     limited  or  reserved  to  her,  so  as  to  prevent  her  from  exercisine  such 
interfere  with  .         a.  u  j-         •*•  j    t    i, 

any  other  pow-    power  m  any  case,  except  so  nir  as  by  any  disposition  made  by  her 

^"'  under  this  act  she  may  be  prevented  from  so  doing  in  consequence 

of  such  power  having  been  suspended  or  extinguished  by  such  dis- 
position; but  such  powers  of  disposition  shall  not  enable  a  married 
woman  to  dispose  of  lands,  or  any  estate  therein,  where  the  settlement 
or  other  instrument  under  which  she  may  be  entitled  to  the  same  shall 
contain  a  valid  restriction  against  the  anticipation  thereof  by  such 
married  woman. 


ACKNOWLEDGMENT   OF   DEEDS   OF   DISPOSITION. 

Every  deed  by  70.  And  be  it  further  enacted.  That  every  deed  to  be  executed  by 
a  married  wo-  ^  married  woman  for  any  of  the  purposes  of  this  act,  except  such  as 
cuted  by  her  as  may  be  executed  by  her  in  the  character  of  protector  for  the  sole  pur- 
protector,  tobe  p^g^  q£  giving  her  consent  to  the  disposition  of  a  tenant  in  tail,  shaU, 

upon  her  executing  the  same,  or  afterwards,  be  produced  and  acknow- 
ledged  by  her  as  her  act  and  deed  before  a  judge  of  one  of  the  superior 
courts  at  Dublin,  or  a  master  in  Chancery,  or  before  two  of  the  per- 
petual commissioners,  or  two  special  commissioners,  to  be  respectively 
appointed  as  hereinafter  provided. 


SEPARATE    EXAMINATION. 

The  judge,  &c.,       71.  And  be  it  further  enacted.  That  such  judge,  master  in  Chan- 
'**^n^^*''''°^  eery,  or  commissioners  as  aforesaid,  before  he  or  they  shall  receive  the 
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acknowledgment  by  any  married  woman  of  any  deed  by  which  any  dis-  ledgment,  to 
position,  release,  surrender,  or  extinguishment  shaU  be  made  by  her  ap*"tV^m"er 
under  this  act,  shall  examine  her  apart  from  her  husband,  touching  husband. 
her  knowledge  of  such  deed,  and  shall  ascertain  whether  she  freely  and 
voluntarily  consents  to  such  deed,  and  unless  she  freely  and  voluntarily 
consents  to  such  deed  shall  not  permit  her  to  acknowledge  the  same; 
and  in  such  case  such  deed  shall,  so  far  as  relates  to  the  execution 
thereof  by  such  married  woman,  be  void. 


PERPETUAL   COMMISSIONERS. 

72.  And  be  it  further  enacted.  That,  for  the  purpose  of  providing  As  to  the  ap- 
convenient  means  of  taking  acknowledgments  by  married  women  of  po^^^^ent  of 

°  °  /  perpetaal  com- 

the  deeds  to  be  executed  by  them  as  aforesaid*  the  Lord  Chief  Justice  missiooen  for 
of  the  court  of  Common  Pleas  in  Dublin  shall  from  time  to  time  ^^""^  county  or 

place,  and  the 

appoint  such  proper  persons  as  he  shall  think  fit,  for  every  county,  making  out  and 
riding,  division,   or  place  for  which  there  may  be  a  clerk  of  the  J^efpin^  ©^  **»« 
peace,  to  be  perpetual  commissioners  for  taking  such  acknowledgments,  misaionen  and 

and  such  commissioners  shall  be  removable  by  and  at  the  pleasure  of  ^^.^^^^ivery  of 

.  copies, 
the  said  Lord  Chief  Justice;  and  lists  of  the  names  of  such  commis- 
sioners for  the  time  being,  with  the  names  of  their  places  of  residence, 
and  the  counties,  ridings,  divisions,  or  places  for  which  they  shall 
be  respectively  appointed  to  act,  shall  from  time  to  time  be  made  out 
and  be  kept  by  the  officer  of  the  court  of  Common  Pleas  in  Dublin, 
with  whom  the  certificates  of  the  acknowledgments  by  married  women 
are  to  be  lodged  as  hereinafter  mentioned;  and  such  officer  shall 
from  time  to  time  transmit,  without  fee  or  reward,  to  the  clerk  of 
the  peace  for  each  county,  riding,  division,  or  place,  or  his  deputy, 
a  copy  of  the  list  to  be  so  from  time  to  time  made  out  for  that 
county,  riding,  division,  or  place,  and  such  officer  shall  deliver  a 
copy,  signed  by  him,  of  the  list  for  the  time  being  for  any  county, 
riding,  division,  or  place,  to  any  person  applying  for  the  same;  and 
the  derk  of  the  peace  for  each  county,  riding,  dirision,  or  place,  or 
his  deputy,  shall  deliver  a  copy,  signed  by  him,  of  the  list  last  trans- 
mitted to  him  as  aforesaid  to  any  person  applying  for  the  same. 


POWER   OF   PERPETUAL   COMMISSIONERS. 

73.  Provided  always,  and  be  it  further  enacted,  That  any  person  Power  of  per- 
appointed  commissioner  for  any  particular  county,  riding,  dirision,  P«tualcommw. 
or  place,  shall  be  competent  to  take  the  acknowledgment  of  any  fined  to  any 
married  woman  wheresoever  she  may  reside,   and  wheresoever  the  pwticular  place, 
lands  or  money  in  respect  of  which  the  acknowledgment  is  to  be  taken 
may  be. 
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If,  beyond  seas, 
&C.,  a  married 
wonan  be  pre- 
vented from 
making  the 
acknowledg- 
ment, commis- 
sioners to  be  ap- 
pointed. 


SPECIAL  COMMISSIONERS. 

74.  And  be  it  further  enacted,  That  in  those  cases  where  by  reason 
of  residence  beyond  seas^  or  ill  health,  or  any  other  sufficient  cause, 
any  married  woman  shall  be  prevented  from  making  the  acknow- 
ledgment required  by  this  act  before  a  judge  or  a  master  in  chancery, 
or  any  of  the  perpetual  commissioners  to  be  i^pointed  as  aforesaid,  it 
shall  be  lawful  for  the  court  of  Common  Pleas  in  Dublin,  or  any 
judge  of  that  court,  to  issue  a  commission  specially  appointing 
any  persons  therein  named  to  be  commissioners  to  take  the  acknow- 
ledgment by  any  married  woman  to  be  therein  named  of  any  such  deed 
as  aforesaid:  Provided  always,  that  every  such  commission  shall  be 
made  returnable  within  such  time,  to  be  therein  expressed,  as  the  said 
court  or  judge  shall  think  fit. 


When  a  mar- 
ried woman 
shall  acknow- 
ledge  a  deed, 
the  person 
taking  the  ac- 
knowledgment 
to  sign  a  me- 
morandum to 
the  effect  here 
mentioned; 


MEMORANDUM  OF  ACKNOWLEDGMENT. 

75.  And  be  it  further  enacted.  That  when  a  married  woman 
shall  acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in 
chancery,  or  commissioners  taking  such  acknowledgment,  shaU  sign  a 
memorandum,  to  be  indorsed  on  or  written  at  the  foot  or  in  the  margin 
of  such  deed,  which  memorandum,  subject  to  any  alteration  which  may 
from  time  to  time  be  directed  by  the  court  of  Common  Pleas,  shaU  be 
to  the  following  effect;  mdelieet, — 

*  This  deed,  marked  [here  add  some  letter  or  other  mark  for  the 
^  purpose  of  tdentifieation],  was  this  day  produced  before  me  [or  us] 

*  and  acknowledged  by  ^^  therein  named  to  be  her  act  and  deed; 

'  previous  to  which  acknowledgment  the  said was  examined  by 

'  me  [or  us]  separately  and  apart  from  her  husband,  touching  her 

*  knowledge  of  the  contents  of  the  said  deed  and  her  consent  thereto, 

*  and  declared  the  same  to  be  freely  and  voluntarily  executed  by  her.' 


and  also  sign  a 
certificate  of 
the  taking  of 
such  acknow- 
ledgment to 
the  effect  here 
mentioned. 


SEPARATE   CERTIFICATE   OF   ACKNOWLEDGMENT. 

And  the  same  judge,  master  in  chancery,  or  commissioners,  shall 
also  sign  a  certificate  of  the  taking  of  such  acknowledgment,  to  be 
written  or  engrossed  on  a  separate  piece  of  parchment;  which  cer- 
tificate, subject  to  any  alteration  which  may  from  time  to  time  be  di- 
rected by  the  court  of  Common  Pleas,  shall  be  to  the  following  effect: 
videlicet, — 

*  These  are  to  certify,  that,  on  the day  of ,  in  the  year 

^one  thousand  eight  hundred  and         »  before,  me,  the  undersigned 
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,  Lord  Chief  Justice  of  the  court  of  Common  Pleas  in  Dublin, 

[or  before  me,  one  of  the  justices  of  the  court  of  King's 

Bench  in  Dublin;    or  before  me  the  undersigned  ■,   one  of 

the  masters  in  ordinary  of  the  court  of  Chancery;  or  before  us 
A,  B.  and  C  D.,  two  of  the  perpetual  commissioners  appointed 

for  the f  for  taking  the  acknowledgments  of  deeds  by  married 

women,  pursuant  to  an  act  passed  in  the  ■  year  of  the  reign  of 
his  Majesty  King  William  the  Fourth,  intituled  An  Act  [insert  the 
title  of  this  Acfli  or  before  us  the  undersigned  A*  B,  and  C.  D;  two 
of  the  commissioners  specially  appointed  pursuant  to  an  act  passed 

in  the year  of  the  reign  of  his  Majesty  King  William  the 

Fourth,  intituled  An  Act  [insert  the  title  of  this  Act\  for  taking  the 
acknowledgment  of  any  deed  by the  wife  of ,]  appeared  per- 
sonally  ,  the  wife  of ^  and  produced  a  certain  indenture,  marked 

[here  add  the  marJs]^  bearing  date  the  '  day  of  ■  ,  and  made 
between  [insert  the  names  of  the  parties^  and  acknowledged  the  same 
to  be  her  act  and  deed:  And  I  [or  we]  do  hereby  certify,  that  the 

said was,  at  the  time  of  her  acknowledging  the  said  deed,  of 

full  age  and  competent  understanding,  and  that  she  was  examined  by 
me  [or  us],  apart  from  her  husband,  touching  her  knowledge  of  the 
contents  of  the  said  deed,  and  that  she  freely  and  voluntarily  con- 
sented to  the  same.' 
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FILING   CERTIFICATE   WITH    AN    AFFIDAVIT   VERIFYING   IT. 

7^^  And  be  it  further  enacted.  That  every  such  certificate  as 
aforesaid  of  the  taking  of  an  acknowledgment  by  a  married  woman 
of  any  such  deed  as  aforesaid,  together  with  an  affidavit  by  some 
person  verifying  the  same,  and  the  signature  thereof  by  the  party  by 
whom  the  same  shall  purport  to  be  signed,  shall  be  lodged  with  some 
officer  of  the  court  of  Common  Fleas  in  Dublin,  to  be  appointed  as 
hereinafter  mentioned;  and  such  officer  shall  examine  the  certificate, 
and  see  that  it  is  duly  signed,  either  by  some  judge  or  master  in  Chan- 
cery, or  by  two  commissioners  appointed  pursuant  to  this  act,  and  duly 
verified  by  affidavit  as  aforesaid,  and  shall  also  see  that  it  contains  such 
statement  of  particulars  as  to  the  consent  of  the  married  woman  as 
shall  from  time  to  time  be  required  in  that  behalf ;  and  if  all  the  re- 
quisites in  this  act  in  regard  to  the  certificate  shall  have  been  complied 
with,  then  such  officer  shall  cause  the  said  certificate  and  the  affidavit 
to  be  filed  of  record  in  the  said  court  of  Common  Pleas. 


Certificate  with 
affidavit  verify- 
ing the  same  to 
he  lodged  with 
aouie  officer  of 
the  court  of 
Common  Pleas, 
who  shall  cause 
the  same  to  be 
filed  of  record 
in  the  court. 
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fiFFECT  OF   FILING   CERTIFICATE — RELATION    BACK. 

On  filing  cer-  77.  And  be  it  fiirt&er  enBcted,  That  when  the  certificate  of  the'  ac- 
H  ^^'h  *^^i  knowledgment  of  a  deed  by  a  married  woman  shall  be  so  filed  of  record 
tion/to  take  &s  aforesaid,  the  deed  so  acknowledged  shall,  so  far  as  regards  the  dis- 
effect  from  tkne  position,  release,  surrender,  or  extinguishment  thereby  made  by  any 
ment.  married  woman  whose  acknowledgment  shall  be  so  certified  concerning 

any  lands  or  money  comprised  in  such  deed,  take  effect  from  the 
time  of  its  being  acknowledged,  and  the  subsequent  filing  of  such  cer- 
tificate as  aforesaid  shall  have  relation  to  sueh  acknowledgment. 


INDEX   OF   CERTIFICATES. 

The  officer  with       78.  And  be  it  further  enacted.  That  the  officer  of  the  court  of 
whom  the  cer-    Common  Pleas,  with  whom  such  certificates  as  aforesaid  shall  be 

tiDcatcs  ftre 

lodged  to  make   lodged,  shall  tnake  and  keep  an  index  of  the  same,  and  sttch  index 
an  index  of  the   gjijH  contain  the  names  of  the  married  women  and  their  husbands 

alphabetically  arranged,  and  the  dates  of  such  certificates  and  of  the 
deeds  to  which  the  same  shall  respectively  relate,  and  such  other 
particulars  as  shall  be  found  convenient:  and  every  such  certificate 
shall  be  entered  in  the  index  as  soon  as  may  be  after  such  certificate 
shall  have  been  filed. 


GOBIES   OF  CERTIFICATES — EVIDENCE. 

Officer  to  de-         79.  And  be  it  further  enacted.  That,  after  the  filing  of  any  such 
liver  a  copy  of   certificate  as  aforesaid,  the  officer  with  whom  the  certificate  shall  be 

certiticate  tuedy   i    i      i     i    n  . 

which  shall  be    lodged  shall  at  any  time  deliver  a  copy,  signed  by  him,  of  any  such 
evidence.  certificate  to  any  person  applying  for  such  copy;  and  every  such  copy 

shall  be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 

which  such  certificate  shall  refer. 


PO'WER   of  the   COURT   OF   COMMON    PLEAS   DEFINEP. 

Chief  Justice  of  BO.  And  be  it  fiirther  enacted,  That  the  Lord  Chief  Justice  of  the 

Common  Pleas  court  of  Common  Pleas  in  Dublin,   shall   from  time  to  time  ap- 

to  appoint  the  -xxi.                       i.i-iiii<v*           .ii 

officer  with  pomt  the  person  who  shall  be  the  officer  with  whom  such  certificates 

whom  the  cer-  33  aforesaid  shall  for  the  time  being  be  lodged,  and  may  remove  him 

tificates  shall  ,                                                   t*  r^                 -rki          . 

be  lodged;  and  &^  pleasure;  and  the  court  of  Common  Pleas  m  Dublin  shall -also 

the  court  to  f^^  ^ijj|g  to  time  make  such  orders  and  regulations  as  the  court  shall 

touching  the  think  fit  touching  the  mode  of  examination  to  be  pursued  by  the  com- 
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missioners  to  be  appointed  under  this  act,  and  touching  the  particular  ezaimoation, 
matters  to  be  mentioned  in  such  memorandam  and  certificates  as  "rdficateB'*"*' 
aforesaid,  and  the  affidavits  verifying  the  certificates,  and  the  time  affidayits,  && 
ivithin  which  any  of  the  aforesaid  proceedings  shall  take  place,  and 
touching  the  amount  of  the  fees  or  charges  to  be  paid  for  the  copies  to 
be  delivered  by  the  clerks  of  the  peace  or  their  deputies,  or  by  the  officer 
of  the  said  court,   as  hereinbefore  directed,   and  also  of  the  fees  or 
charges  to  be  paid  for  taking  acknowledgments  of  deeds  and  for  ex- 
amining married  women,  and  for  the  proceedings,  matters,  and  things 
required  by  this  act  to  be  had,  done,  and  executed  for  completing  and 
giving  effect  to  such  acknowledgments  and  examinations. 


CASES   OF   DISPENSATION   WITH    HUSBAND's   CONCURRENCE. 

81.  Provided  always,  and  be  it  further  enacted.  That,  if  a  bus-  Court  of  Com* 
band  shall,  in  consequence  of  being  a  lunatic,  idiot,  or  of  unsound  ?°°  Pleas^in 
mind,  and  whether  he  shall  have  been  found  such  by  inquisition  or  husband  being 
not,  shall  from  any  other  cause  be  incapable  of  executing  a  deed,  or  if  ^""'d^'g^nJe 
his  residence  shall  not  be  known,  or  he  shall  be  in  prison,  or  shall  be  with  his  con- 
living  apart  from  his  wife,  either  by  mutual  consent  or  by  sentence  ce't^where  Ae 
of  divorce,  or  in  consequence  of  his  being  transported  beyond  the  seas,  lord  chancellor 
or  from  any  other  cause  whatsoever,  it  shall  be  lawful  for  the  court  of  go,^^ntru8tcd 
Common  Fleas  in  Dublin,  by  an  order  to  be  made  in  a  summary  way  with  lunatics, 
upon  the  application  of  the  wife,  and  upon  such  evidence  as  to  the  chancenT'sluai 
said  court  shall  seem  meet,  to  dispense  with  the  concurrence  of  the  be  the  protec- 
husband  in  any  case  in  which  his  concurrence  is  required  by  this  act  men? in  Ueirof 
or  otherwise;  and  all  acts  or  deeds  to  be  done,  executed,   or  made  the  husband, 
by  the  wife  in  pursuance  of  such  order,  in  regard  to  lands  of  any 

tenure,  or  in  regard  to  money  subject  to  be  invested  in  the  purchase  of 
lands,  shall  be  done,  executed,  or  made  by  her  in  the  same  manner  as 
if  she  were  a /erne  sole,  and  when  done,  executed,  or  made  by  her  shall 
(but  without  prejudice  to  the  rights  of  the  husband  as  then  existing 
independently  of  this  act)  be  as  good  and  vahd  as  they  would  have 
been  if  the  husband  had  concurred:  Provided  always,  that  this  clause 
shall  not  extend  to  the  case  of  a  married  woman  where  under  this  act 
the  Lord  High  Chancellor,  lord  keeper,  or  lords  commissioners  for  the 
custody  of  the  great  seal,  or  other  the  person  or  persons  intrusted  with 
the  care  and  commitment  of  the  custody  of  the  persons  and  estates  of 
persons  found  lunatic,  idiot,  and  of  unsound  mind,  or  his  Majesty's 
high  court  of  Chancery,  shall  be  the  protector  of  a  settlement  in  lieu 
of  her  husband. 

82.  And  be  it  further  enacted,  That  this  act,  or  any  part  thereof.  Act  may  be 
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altered  this 
session. 
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may  be  altered,  varied,  or  repealed  by  any  act  or  acts  to  be  passed  ia 
the  present  session  of  Parliament. 


JUito  of  IBfjtott. 

3  &  4  WILL.  IV.  CAP.  105.— [Royal  Assenty  Aug.  29/A,  1833.] 

An  Act  for  the  Amendment  of  the  Law  relating  to  Dower. 

Stfiaitlonji. 

Be  it  enacted  by  tlie  King's  most  excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the 

Meaning  of  the  same,  that  the  words  and  expressions  hereinafter  mentioned,  which  in 

their  ordinary  signification  have  a  more  confined  or  a  different  mean- 
ing, shall  in  this  act,  except  where  the  nature  of  the  provision  or  the 
context  of  the  act  shall  exclude  such  construction,  be  interpreted  as 
follows;  that  is  to  say  the  word  '*  land  "  shall  extend  to  manors,  ad- 
vowsons,  messuages,  and  all  other  hereditaments,  whether  corporeal  or 
incorporeal  (except  such  as  are  not  liable  to  dower),  and  to  any  share 
thereof;  and  every  word  importing  the  singular  number  only  shall 
extend  and  be  applied  to  several  persons  or  things  as  well  as  one  per- 
son or  thing. 

Boioer  in  <!Fquit5. 


words  in  the 
act: 


"Land. 


Number. 


Widows  to  be 
entitled  to 
dower  out  of 
equitable 
estates. 


2.  And  be  it  further  enacted.  That  when  a  husband  shaU  die 
beneficially  entitled  to  any  land  for  an  interest  which  shall  not 
entitle  his  widow  to  dower  out  of  the  same  at  law,  and  such  in- 
terest, whether  wholly  equitable,  or  partly  legal  and  partly  equitable 
shall  be  an  estate  of  inheritance  in  possession,  or  equal  to  an  estate  of 
inheritance  in  possession,  (other  than  an  estate  in  joint  tenancy), 
then  his  widow  shall  be  entitled  in  equity  to  dower  out  of  the  same 
land. 

AeUIn  of  )^ttj(banD. 

Seisin  shall  not  3.  And  be  it  further  enacted.  That  when  a  husband  shall  have 
be  necessary  i^gen  entitled  to  a  right  of  entry  or  action  in  any  land,  and  his 
dower?  widow  would  be  entitled  to  dower  out  of  the  same  if  he  had   re- 

covered possession  thereof,  she  shall  be  entitled  to  dower  out  of 


DOWER.  ggg 

the  same,  although  her  hushand  shall  not  have  recovered  posses- 
sion thereof;  provided  that  such  dower  be  sued  for  or  obtained 
within  the  period  daring  which  such  right  of  entry  or  action  might  be 
enforced. 


9lIienatfon>  0onl)it{ontf>  Jlbatijifactioii,  irc.»  (s  ?9ttS(banl). 

4.  And  be  it  further  enacted.  That  no  widow  shall  be  entitled  to  No  dower  out 
dower  out  of  any  land  which  shall  have  been  absolutely  disposed  of  by  p^^g^o"  ^"' 
her  husband  in  his  lifetime,  or  by  his  will, 

5.  And  be  it  farther  enacted.  That  all  partial  estates  and  interests.  Priority  to 
and  all  charges  created  by  any  disposition  or  will  of  a  husband,  and  charges^  and  *' 
all  debts,  incumbrances  (a),  contracts,  and  engagements  to  which  his  specialty  debts, 
land  shall  be  subject  or  liable,  shall  be  valid  and  effectual  as  against 

the  right  of  his  widow  to  dower. 

6.  And  be  it  further  enacted,  That  a  widow  shall  not  be  entitled  to  Dower  roay  be 
dower  out  of  any  land  of  her  husband  when  in  the  deed  by  which  such  Jg^J^J  'j^ 
land  was  conveyed  to  him,  or  by  any  deed  executed  by  him,  it  shall  deed; 

be  declared  that  his  widow  shall  not  be  entitled  to  dower  out  of  such 
land. 

7.  And  be  it  further  enacted.  That  a  widow  shall  not  be  entitled  or  by  a  decla- 
to  dower  out  of  any  land  of  which  her  husband  shall  die  wholly  ^^Jl^^nd's  will 
or  partially  intestate,  when  by  the  will  of  her  husband  duly  execated 

for  the  devise  of  freehold  estate,  he  shaU  declare  his  intention  that 
she  shall  not  be  entitled  to  dower  out  of  such  land,  or  out  of  any  of 
his  land. 

8.  And  be  it  further  enacted.   That  the  right  of  a  widow  to   Dower  may  be 
dower  shall  be  subject  to  any  conditions,  restrictions  or  directions  restrictions. 
which  shall  be  decliured  by  the  will  of  her  husband,  duly  executed  as 
aforesaid. 

'    9.  And  be  it  forther  enacted.  That  where  a  husband  shall  devise  (b)   Devise  of  real 
any  land  out  of  which  his  widow  would  be  entitled  to  dower  if  the  "idowlban 
same  were  not  so  devised,  or  any  estate  or  interest  therein,  to  or  for  the  bar  her  dower 
benefit  of  his  widow,  such  widow  shall  not  be  entitled  to  dower  out  of  "°'®*"  *^' 
or  in  any  land  of  her  said  husband,  unless  a  contrary  intention  shall 
be  declared  by  his  will. 

(a)    Qiuere  Judgments,  vide  1  &  2         (b)  Martton  y.  Roe,  2  Nev.  &.  P.  504 ; 
Vict.  c.  110.  8  Ad.  &  £11. 14. 


364 


3  &  4  WILL.  IV.  c.  105. 


Bequest  of  10.  And  be  it  farther  enacted.  That  no  gift  or  bequest  made  by  any 

to  the"widow  *  husband  to  or  for  the  benefit  of  his  widow  of  or  out  of  his  personal 
shall  not  bar  estate,  or  of  or  out  of  any  of  his  land  not  liable  to  dower,  shall  defeat 
unless  &c         ^^  prejudice  her  right  to  dower,  unless  a  contrary  intention  shall  be 

declared  by  his  will. 


Agreement 
not  to  bar 
dower  may  be 
enforced. 


Agtennent  not  to  bar  Boioer. 

11.  Provided  always,  and  be  it  farther  enacted,  That  nothing  in 
this  act  contained  shall  prevent  any  court  of  equity  from  enforcing  any 
covenant  or  agreement  entered  into  by  or  on  the  part  of  any  husband 
not  to  bar  the  right  of  his  widow  to  dower  out  of  his  lands,  or  any  of 
them. 

Vdorits  of  S,eg[acie$(  in  Sieu  of  Boioer. 

Legacies  in  bar  1 2.  And  be  it  further  enacted.  That  nothing  in  this  act  contained 
of  dower  still  gjjgU  interfere  with  any  rule  of  equity,  or  of  any  ecclesiastical  coprt, 
preference.         by  which  legacies  bequeathed  to  widows  in  satisfaction  of  dower  are 

entitled  to  priority  over  other  legacies. 

Botoet  ad  ostium  ict.  aioltej^el^. 

Certain  dowers  13.  And  be  it  further  enacted.  That  no  widow  shall  hereafter  be 
abolished.  entitled  to  dower  ad  ostium  ecclesiie,  or  dower  ex  assensu  patris. 


Act  not  to  take 
effect  before 
the  1st  Jan. 
1834. 


14.  And  be  it  Airther  enacted.  That  this  act  shall  not  extend  to  the 
dower  of  any  widow  who  shall  have  been  or  shall  be  married  on  or 
before  the  first  day  of  January  one  thousand  eight  hundred  and  thirty- 
four,  and  shall  not  give  to  any  will,  deed,  contract,  engagement,  or 
charge  executed,  entered  into,  or  created  before  the  said  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-four,  the  effect  of  de- 
feating or  prejudicing  any  right  to  dower. 
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%aio  of  Snl^tance. 

3  &  4  WILL.  IV.  CAP.  l06.—lRaff(dJs8eni,  Aug.  29^A,  1833.] 
An  Act  for  the  Amendment  of  the  Law  of  Inheritance, 

Befinitlontft. 

B£  it  enacted  by  tlie  King's  most  ezceUent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  the  words  and  expressions  hereinafter  mentioned,  which 
in  their  ordinary  signification  have  a  more  confined  or  a  different 
meaning,  shall  in  this  act,  except  where  the  nature  of  the  provision  Meaning  of  ihe 
or  the  context  of  the  act  shall  exclude  such  construction,   be  in-  ][^eV  * '"  ^  ^ 
terpreted  as  follows:  (that  is  to  say),  the  word  "land"  shall  extend  «Land." 
to    manors,    advowsons,   messuages,    and  all  other    hereditaments, 
whether  corporeal  or  incorporeal,  and  whether  freehold  or  copyhold, 
or  of  any  other  tenure,  and  whether  descendible  according  to  the 
common  law  or  according  to  the  custom  of  gavelkind  or  borough- 
English,  or  any  other  custom,  and  to  money  to  be  laid  out  in  the 
purchase  of  land,  and  to  chattels  and  other  personal  property  trans- 
missible to  heirs,  and  also  to  any  share  of  the  same  hereditaments 
and  properties  or  any  of  them,  and  to  any  estate  of  inheritance,  or 
estate  for  any  life  or  lives,  or  other  estate  transmissible  to  heirs,  and 
to  any  possibility,  right,  or  title,  of  entry  or  action,  and  any  other 
interest  capable  of  being  inherited,  and  whether  the  same  estates, 
possibilities,  rights,  titles  and  interest,  or  any  of  them,  shall  be  in 
possession,-  reversion,  remainder,  or  contingency;  and  the  words  *'  the  "Thepur- 
purchaser"  shall  mean  the  person  who  last  acquired  the  land  otherwise  ^^**®'' " 
than  by  descent,  or  than  by  any  escheat,  partition,  or  indosure  by 
the  effect  of  which  the  land  shall  have  become  part  of  or  descendible 
in  the  same  manner  as  other  land  acquired  by  descent;    and  the 
word  "descent"  shall  mean  the  title  to  inherit  land  by  reason  of  "Descent" 
consanguinity,  as  well  where  the  heir  shall  be  an  ancestor  or  col- 
lateral relation,  as  where  he  shall  be  a  child  or  other  issue,   and 
the  expression  "descendants"   of  any  ancestor  shall  extend  to  all  "Detcend- 
persons  who  must  trace  their  descent  through  such  ancestor;    and  ^^ 
the  expression  "  the  persons  last  entitled  to  land "  shall  extend  to  **  Person  last 
the  last  person  who  had  a  right  thereto,  whether  he  did  or  did  not 
obtain  the  possession  or  the  receipt  of  the  rents  and  profits  thereof; 
and  the  word    "assurance"    shall  mean  any  deed  or  instrument  "Assurance." 
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Number  and 
gender. 


Descent  shall 
always  be 
traced  from  the 
purchaser,  but 
the  last  owner 
shall  be  con- 
sidered to  be 
the  purchaser 
unless  the 
contrary  be 
proved. 


3  &  4  WILL.  IV.  c.  106. 

(other  than  a  will)  hj  which  any  land  shall  be  conveyed  or  trans- 
ferred at  law  or  in  equity;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  several  persons  or  things 
as  well  as  one  person  or  thing;  and  every  word  importing  the  mascu- 
line gender  only  shall  extend  and  be  applied  to  a  female  as  well 
as  a  male. 

Be$((fnt— Sloot  of. 

2.  And  be  it  further  enacted,  That  in  every  case  descent  shall  be 
traced  from  the  purchaser  (a);  and  to  the  intent  that  the  pedigree 
may  never  be  carried  further  back  than  the  circumstances  of  the  case 
and  the  nature  of  the  title  shall  require,  the  person  last  entitled  to  the 
land  shall,  for  the  purposes  of  this  act,  be  considered  to  have  been  the 
purchaser  thereof  unless  it  shall  be  proved  that  he  inherited  the  same» 
in  which  case  the  person  from  whom  he  inherited  the  same  shall  be 
considered  to  have  been  the  purchaser  unless  it  shall  be  proved  that 
he  inherited  the  same;  and  in  like  manner  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited  shall  in  every  case 
be  considered  to  have  been  the  purchaser,  unless  it  shall  be  proved 
that  he  inherited  the  same. 


Heir  entitled 
under  a  will 
ahall  take  as 
devisee,  and  a 
limitation  to 
the  grantor  or 
his  heirs  shall 
create  an  estate 
by  purchase. 


Beblste  to  f^elr— limitation  to  ffcantot,  ire. 

3.  And  be  it  further  enacted,  That  when  any  land  shall  have  been 
devised,  by  any  testator  who  shall  die  after  the  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  thirty-three,  to  the  heir  or 
to  the  person  who  shall  be  the  heir  of  such  testator,  such  heir  shall 
be  considered  to  have  acquired  the  land  as  a  devisee,  and  not  by 
descent;  and  when  any  land  shall  have  been  limited,  by  any  assurance 
executed  after  the  said  thirty-first  day  of  December,  on^  thousand 
eight  hundred  and  thirty-three,  to  the  person  or  to  the  heirs  of  the 
person  who  shall  thereby  have  conveyed  the  same  land,  such  person 
shall  be  considered  to  have  acquired  the  same  as  a  purchaser  by  virtue 
of  such  assurance,  and  shall  not  be  considered  to  be  entitled  thereto 
as  his  former  estate  or  part  thereof. 


Where  heirs 
take  by  pur- 
chase under 
limitations  to 


limitation  to  ?^eittf,  u%  Ifiuttiuuti^. 

4.  And  be  it  further  enacted,  That  when  any  person  shall  have  ac- 
quired any  land  by  purchase  under  a  limitation  to  the  heirs  or  to  the 
heirs  of  the  body  of  any  of  his  ancestors,  contained  in  an  assurance 


{a)  Doe  T.  Biaekburrif  1  Moo.  &  Rob.  547. 
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executed  after  the  said  thirty-first  daj  of  Deoemher,  one  thousand  the  hein  of 
eight  hundred  and  thirty-three,  or  under  a  limitation  to  the  heirs  or  rtJrianTahaU 
to  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limitation  descend  as  if 
having  the  same  effect^  contained  in  a  will  of  any  testator  who  shall  ^^^  the 
depart  this  life  after  the  said  thirty-first  day  of  December^  one  thou-  purchaser. 
sand  eight  hundred  and  thirty-three,  then  and  in  any  of  such  cases 
such  land  shall  descend,  and  the  descent  thereof  shall  be  traced  as 
if  the  ancestor  named  in  such  limitation  had  been  the  purchaser  of 
such  land. 

5.  And  be  it  further  enacted.  That  no  brother  or  sister  shall  be  Brothers,  &c., 
considered  to  inherit  immediately  from  his  or  her  brother  or  sister,  5^*^^  ^™®® 

''  descent 

but  every  descent  from  a  brother  or  sister  shall  be  traced  through  the  through  their 
parent-  P*'®°^ 

Sineal  AncejStotjS. 

6.  And  be  it  further  enacted,  That  every  lineal  ancestor  shall  be  Lineal  ancestor 
capable  of  beinir  heir  to  any  of  his  issue;  and  in  every  case  where  may  he  heir  in 

r  o  ^  ^  J  preference  to 

there  shall  be  no  issue  of  the  purchaser,  his  nearest    lineal  an-  collateral  per- 
cestor  shall  be  his  heir  in  preference  to  any  person  who  would  "jns  claiming 

.,,  .1..1       y  .1.1  1  «     through  him. 

have  been  entitled  to  inherit,  either  by  tracmg  his  descent  through 
such  hneal  ancestor,  or  in  consequence  of  there  being  no  descendant 
of  such  lineal  ancestor,  so  that  the  father  shall  be  preferred  to  'a 
brother  or  sister,  and  a  more  remote  lineal  ancestor  to  any  of  his 
issue,  other  than  a  nearer  lineal  ancestor  or  his  issue. 

^ale  Sine,  ^ale  <Stocit$(. 

7.  And  be  it  further  enacted  and  declared.  That  none  of  the  The  male  line 
maternal  ancestors  of  the  person  from  whom  the  descent  is  to  be  *°  ^  preferred. 
traced,  nor  any  of  their  descendants,  shall  be  capable  of  inheriting 

until  all  his  paternal  ancestors  and  their  descendants  shall  have  fiiiled; 
and  also  that  no  female  paternal  ancestor  of  such  person,  nor  any  of 
her  descendants,  shall  be  capable  of  inheriting  untU  all  his  nude  pa- 
ternal ancestors  and  their  descendants  shall  have  failed;  and  that  no 
female  maternal  ancestor  of  such  person,  nor  any  of  her  descendants, 
shall  be  capable  of  inheriting  until  all  his  male  maternal  ancestors  and 
their  descendants  shall  have  failed. 

JHotj^et  of  Kemoteitt  ^ale  ftntetftot. 

8.  And  be  it  further  enacted  and  declared.  That  where  there  shall  The  mother  of 
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more  remote 
male  ancestor 
to  be  preferred 
to  the  mother 
of  the  less 
remote  male 
ancestor. 


Ha]f.blood,  if 
on  the  part  of  a 
male  ancestor, 
to  inherit 
after  the  whole 
blood  of  the 
same  degree; 
if  on  the  part 
of  a  female 
ancestor,  after 
her. 


After  the  death 
of  a  person 
attainted,  his 
descendants 
majr  inherit. 
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be  a  failure  of  male  paternal  ancestors  of  the  person  from  whom  the 
descent  is  to  be  traced,  and  their  descendants,  the  mother  of  his  more 
remote  male  paternal  ancestor,  or  her  descendants,  shall  be  the  heir  or 
heirs  of  such  person,  in  preference  to  the  mother  of  a  less  remote 
male  paternal  ancestor,  or  her  descendants;  and  where  there  shall  be 
a  failure  of  male  maternal  ancestors  of  such  person,  and  their  descen- 
dants, the  mother  of  his  more  remote  male  maternal  ancestor  and  her 
descendants,  shall  be  the  heir  or  heirs  of  such  person,  in  preference 
to  the  mother  of  a  less  remote  male  maternal  ancestor  and  her 
descendants. 

9.  And  be  it  further  enacted.  That  any  person  related  to  the  person 
from  whom  the  descent  is  to  be  traced  bj  the  half  blood  shall  be  ca- 
pable of  being  his  heir;  and  the  place  in  which  any  such  relation  by 
the  half  blood  shall  stand  in  the  order  of  inheritance,  so  as  to  be 
entitled  to  inherit,  shall  be  next  after  any  relation  in  the  same  degree 
of  the  whole  blood,  and  his  issue,  where  the  common  ancestor 
shall  be  a  male,  and  next  after  the  common  ancestor  where  such 
common  ancestor  shall  be  a  female,  so  that  the  brother  of  the  half 
blood  on  the  part  of  the  father  shall  inherit  next  after  the  sisters  of 
the  whole  blood  on  the  part  of  the  father  and  their  issue,  and  the 
brother  of  the  half  blood  on  the  part  of  the  mother  shall  inherit  next 
after  the  mother. 

10.  And  be  it  further  enacted.  That  when  the  person  from  whom 
the  descent  of  any  land  is  to  be  traced  shall  have  had  any  relation 
who,  having  been  attainted,  shall  have  died  before  such  descent  shall 
have  taken  place,  then  such  attainder  shall  not  prevent  any  person 
from  inheriting  such  land  who  would  have  been  capable  of  inheriting 
the  same,  by  tracing  his  descent  through  such  relation,  if  he  had  not 
been  attainted,  unless  such  land  shall  have  escheated  in  consequence 
of  such  attainder  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  thirty-four. 


Act  not  to 
extend  to  any 
descent  before 
1st  Jan.  1834. 


tfommencement  of  Act. 

11.  And  be  it  further  enacted.  That  this  act  shall  not  extend  to  any 
descent  which  shall  take  place  on  the  death  of  any  person  who  shall 
die  before  the  said  first  day  of  January  one  thousand  eight  hundred 
and  thirty-four. 
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tfommentement — Zfmftatfon  to  l^eit  tm  Vurc^a^ec. 

12.  And  be  it  further  enacted.  That  where  any  assurance  executed  Limitation! 
before  the  said  first  day  of  January,  one  thousand  eight  hundred  and  .^^le  let  Jan. 
thirty-four,  or  the  will  of  any  person  who  shall  die  before  the  same  first    1834,  to  the 
day  of  January,  one  thousand  eight  hundred  and  thirty-four,  shall    gon'then*  i^lng, 
contain  any  limitation  or  gift  to  the  heir  or  heirs  of  any  person,  under  shall  uke  effect 
which  the  person  or  persons  answering  the  description  of  heir  shall  be  y^^^  ^^^  ^^^^ 
entitled  to  an  estate  by  purchase,  then  the  person  or  persons  who  made, 
would  have  answered  such  description  of  heir  if  this  act  had  not  been 
made  shall  become  entitled  by  virtue  of  such  limitation  or  gifl,  whether 
the  person  named  as  ancestor  shall  or  shall  not  be  living  on  or  after 
the  said  first  day  of  January,  one  thousand  eight  hundred  and  thirty- 
four. 


(iDretifttors  bg  i^(mple  (iDonttnct. 

3  &  4  WILL.  IV.  CAP.  104.— [Roj/al  Jisent,  Aug,  29M,  1833.] 

An  Act  to  render  Freehold  and  Copyhold  Estates  Assets  for  the  Payment 

of  simple  and*  contract  Debts,  *  Sic. 

Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all  persons 
should  be  secured  more  effeetually  than  is  done  by  the  laws  now  in 
force;  be  it  therefore  enacted  by  the  Bang's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Ck>mmons,  in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same.  That,  from  and  after  the  passing  of  this  act,  when  Freehold  and 
any  person  shall  die  seised  of  or  entitled  to  any  estate  or  interest  in  ^^^  \q  ^l^' 
lands,  tenements,  or  hereditaments,  corporeal  or  incorporeal,  or  other  caaea  to  be  as- 
real  estate,  whether  freehold,  customaryhold,  or  copyhold,  which  he  payment  of 
shall  not  by  his  last  will  have  charged  with  or  devised  subject  to  the  simple  contract 
payment  of  his  debts,  the  same  shall  be  assets  to  be  administered  in  debu!^'^  ^ 
courts  of  equity  for  the  payment  of  the  just  debts  (a)  of  such  persons, 
as  well  debts  due  on  simple  contract  as  on  specialty;  and  that  the  heir 
or  heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees  of  such 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit  of  any 

(a)  Carter  \.  Beard,  3  Jariat,  532. 
VOL.  II.  B  B 
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of  the  creditors  of  such  debtor,  whether  creditors  by  simple  contract  or 
by  specialty,  as  the  heir  or  heirs  at  law,  devisee  or  devisees  of  any 
person  or  persons  who  died  seised  of  freehold  estates  was  or  were  be- 
fore the  passing  of  this  act  liable  to  in  respect  of  such  freehold  estates 
at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were  bonnd: 
provided  always,  that,  in  the  administration  of  assets  by  courts  of 
equity  under  and  by  virtue  of  this  act,  all  creditors  by  specialty  in 
which  the  heirs  are  bound  shall  be  paid  the  full  amount  of  the  debts 
due  to  them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty  in  which  the  heirs  are  not  bound  shall  be  paid  any  part  of 
their  demands. 


Apportionment  of  ifUnts,  ^c. 

4  &  5  WILL.  IV.  CAP.  22.— [Royal  Assent,  June  1 6th,  1834.] 

An  Act  to  amend  an  Act  of  the  ElevefUh  Year  of  Kinff  George  the 
Second,  respecting  the  Apportionment  of  Rents,  Annuities,  and  other 
Periodical  Payments, 

11  Geo.2,cl9.    Whereas  by  an  act  passed  in  the  eleventh  year  of  the  reign  of  his 

Majesty  King  George  the  Second,  intituled  *'  An  Act  for  the  more 
effectual  securing  the  Payment  of  Rents,  and  preventing  Frauds  by 
Tenants,"  it  was  enacted,  That  where  any  tenant  for  life  should  happen 
to  die  before  or  on  the  day  on  which  any  rent  was  reserved  or  made 
payable  npon  any  demise  or  lease  of  any  lands,  tenements,  or  heredi- 
taments which  determined  on  the  death  of  such  tenant  for  life,  the  exe- 
cutors or  administrators  of  such  tenant  for  life  should  and  might,  in 
an  action  on  the  case,  recover  of  and  from  such  undertenant  or  under- 
tenants of  such  lands,  tenements,  or  hereditaments,  if  such  tenant  for 
Hfe  die  on  the  day  on  which  the  same  was  made  payable,  the  whole,  or 
if  before  such  day,  then  a  proportion,  of  such  rent,  according  to  the 
time  such  tenant  for  life  lived  of  the  last  year,  or  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due  as  aforesaid,  making 
all  just  allowances,  or  a  proportionable  part  thereof  respectively:  And 
whereas  doubts  have  been  entertained  whether  the  provisions  of  the  said 
act  apply  to  every  ease  in  which  the  interests  of  tenants  determine  on 
the  death  of  the  person  by  whom  such  interests  have  been  created,  and 
on  the  death  of  any  life  or  lives  for  which  such  person  was  entitled  to 
the  lands  demised,  although  every  such  case  is  within  the  mischief  in- 
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tended  to  have  been  remedied  and  prevented  by  the  said  act;  and  it  is 
therefore  desirable  that  sach  doubts  should  be  removed  by  a  declaratory 
law:  And  whereas,  by  law,  rents,  annuities,  and  other  payments  due  at 
fixed  or  stated  periods  are  not  apportionable,  (unless  express  provision 
be  made  for  the  purpose),  from  which  it  often  happens  that  persons 
.  (and  their  representatives)  whose  income  is  wholly  or  principally  de- 
rived from  these  sources,  by  the  determination  thereof  before  the  pe- 
riod of  payment  arrives,  are  deprived  of  means  to  satisfy  just  demands, 
and  other  evils  arise  from  such  rents,  annuities,  and  other  payments 
not  being  apportionable,  which  evils  require  remedy:  Be  it  therefore  Rents  reserred 
enacted  and  declared  by  the  King's  most  excellent  Majesty,  by  and  ^io?n**on  th '" 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  death  of  the 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  5fJ]J^°^[hou"lf 
of  the  same,  that  rents  reserved  and  made  payable  on  any  demise  or  not  strictly  re- 
lease of  lands,  tenements,  or  hereditaments,  which  have  been  and  shall  °^°^  ^^^  ^H^\u 

^  '  '  or  on  the  death 

be  made,  and  which  leases  or  demises  determined  or  shall  determine  on  of  the  tenant 
the  death  of  the  person  making  the  same,  (although  such  person  was  ^^be  cowidered 
not  strictly  tenant  for  life  thereof),  or  on  the  death  of  the  life  or  lives  as  within  the 
for  which  such  person  was  entitled  to  such  hereditaments,  shall,  so  far  J'Ji^^^**^^*^ 
as  respects  the  rents  reserved  by  such  leases,  and  the  recovery  of  a 
proportion  thereof  by  the  person  granting  the  same,  his  or  her  exe- 
cutors or  administrators,  (as  the  case  may  be),  be  considered  as  within 
the  provisions  of  the  said  recited  act. 

2.  And  be  it  further  enacted.  That,  from  and  after  the  passing  of  All  rents,  an- 
this  act,  all  rents-service  reserved  on  any  lease  by  a  tenant  in  fee/ or  ^^^^*  *°^ 

J  J  (         other  payments 

for  any  life*  interest,  or  by  any  lease  granted  under  any  power,  (and  coming  due  at 
which  leases  shall  have  been  inranted  after  the  passine  of  this  act),   ?f  ®^  penods  to 

o  r  o  /'    be  apportioned; 

and  all  rents  charge  and  other  rents,  annuities,  pensions,  dividends,  «  ^^ 
modusesj  compositions,  and  all  other  payments  of  every  description, 
in  the  united  kingdom  of  Great  Britain  and  Ireland,  made  payable  or 
coming  due  at  fixed  periods  under  any  instrument  that  shall  be  exe- 
cuted after  the  passing  of  this  act,  or  (being  a  will  or  testamentary 
instrument)  that  shall  come  into  operation  after  the  passing  of  this 
act, /shall  be  apportioned  so  and  in  such  manner  that  on  the  death  of 
any  person  interested  in  any  such  rents,  'annuities,  pensions,  dividends, 
moduses,  compositions,  or  other  payments  as  aforesaid,  or  in  the  estate, 
fund,  ofiice,  or  benefice,  from  or  in  respect  of  which  the  same  shall  be 
issuing  or  derived,  or  on  the  determination  by  any  other  means  what- 
soever of  the  interest  of  any  such  person,  /he  or  she,  and  this  or  her 
executors,  administrators,  or  assigns,  shall  be  entitled  to  a  proportion 
of  such  rents,]  annuities,  pensions,  dividends,  moduses,  compositions, 

and  other  payments,  according  to  the  time  which  shall  have  elapsed 
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m  vhkh  the  ioterests  of  tiear^*\^ 
the  dnth  of  the  penoa  hj  whon  such  interests  h^' 
ctt  the  dnth  of  aaj  life  or  fires  fer  which  such 
the  huwb  demiseciL  although  ereij  soeh  case 
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tended  to  h&re  been  remedied  uid  prevented  by  the  said  act;  and  it  is 
tberefbre  desirable  tbst  snch  donbts  sbonld  be  removed  by  a  declaratory 
law:  And  wbereas,  by  lav,  rents,  annuities,  and  other  payments  due  at 
fixed  or  stated  periods  are  not  appoitionable,  (unlesa  express  proriBion 
be  made  for  the  pnrpose),  from  which  it  often  happens  that  persons 
.  (and  their  representatiTes)  whose  income  is  wholly  or  priadpally  de- 
rived  ftom  these  sources,  by  the  determination  thereof  before  the  pe- 
riod of  payment  aniTea,  are  deprived  of  means  to  satisfy  jnst  demands, 
and  other  evils  arise  from  snch  rents,  annoities,  and  other  payments 
not  being  apportionable,  which  evils  require  remedy:  Be  it  therefore  Renti  merTed 
enacted  and  declared  by  the  King's  most  excellent  Majesty,  by  and  "i^^**** ''![''' 
with  the  advice  and  consent  of  the  Lords  spiritoal  and  temporal,  and  death  of  the 
Commons,  in  this  present  Parliament  assemhled,  and  by  the  authority  JJi'^''["oii1f 
of  the  same,  that  rents  reserved  and  made  payable  on  any  demise  or   aontricily  te- 

lease  of  lands,  tenements,  or  hereditaments,  which  have  been  and  shall    "'"^  .,5  >  ''l 

or  on  tne  aehttt 
be  made,  and  which  leases  or  demises  determined  or  shall  determine  on  of  tbe  tenant 
the  death  of  the  person  making  the  same,  (although  such  person  was   to'beoouiidmd 
not  strictly  tenant  for  life  thereof),  or  on  the  death  of  the  life  or  lives  ■■  withiD  the 
for  which  such  person  was  entitled  to  such  hereditaments,  shall,  so  fiir  ^'^''^'' 
as  respects  the  rents  reserved  by  such  leases,  and  the  recovery  of  a 
proportion  thereof  by  the  person  granting  the  same,  his  or  her  exe- 
cutors or  adminietratorB,  (as  the  case  may  be),  be  considered  aa  within 
the  provisions  of  the  said  recited  act. 

2.  And  be  it  further  enacted.  That,  firom  and  after  the  passing  of  All  reuti,  an- 
this  act,  all  rents-service  reserved  on  any  lease  by  a  tenant  in  fee/ or   °""'**t  ""^ 

■"  ■"  i  other  pajnienli 

for  any  life  *  raterest,  or  by  any  lease  granted  under  any  power,  (and  eooiing  due  at 

which  leases  shall  have  been  granted  after  the  passmg  of  this  act),  J*"*  (wnoda  to 

...  be  apportioned; 

find  all  rents  diarge   niiil   othtr   rents,   imnuitics,   pensions,   dividends,  ■  ^j^ 

moduses.  o^^H^ous,  and  all  other  pnymeats  of  cvm-y  description, 

a  of  Great  Britain  and  Ireland,  made  payable  or 

'  instrument  that  shall  be  exe- 

f  (being  a  will  or  testamentary 

ipcration  after  the  passing  of  this 

Ksiich  mtinner  that  on  the  death  of 

fcts,  aiiiiuities,  pensions,  dividends, 

jients  as  aforesaid,  or  in  the  estate, 

'?spcct  of  wliieh  (he  same  shall  be 

nntion  t>v  any  otiier  means  what- 

lerbon.   lie  or  ^he,   and  Ibis  or  faer 

.,  sliall  lie  i'utilli'd  to  a  proportion 

livid  i.'ii  da,   moduses,  compositions, 

e  which  alialL  have  elapsed 
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Remedies  for 
obtaining  the 
apportioned 
parts. 


from  the  commencement  or  last  period  of  payment  thereof  reapectiTelj, 

(as  the  case  may  be),  inclading  the  day  of  the  death  of  such  person^ 

subject  to  all      or  of  the  determination  of  his  or  her  interest,  all  just  allowances  and 

J  8    e  uc  ons.  ^gju^tions  in  respect  of  charges  on  such  rents,  annuities,  pensions, 

dividends,  moduses,  compositions,  and  other  payments  being  made; 
and  that  every  such  person,  his  or  her  executors,  administrators,  and 
assigns,  shall  have  such  and  the  same  remedies  at  law  and  in  equity 
for  recovering  such  apportioned  parts  of  the  said  rents,  annuities, 
pensions,  dividends,  moduses,  compositions,  and  other  payments,  when 
the  entire  portion  of  which  such  apportioned  parts  shall  form  part 
shall  become  due  and  payable,  and  not  before,  as  he,  she,  or  they 
would  have  had  for  recovering  and  obtaining  such  entire  rents,  annui- 
ties, pensions,  dividends,  moduses,  compositions,  and  other  payments 
if  entitled  thereto,  but  so  that  persons  liable  to  pay  rents  reserved 
by  any  lease  or  demise,  and  the  lands,  tenements,  and  hereditaments 
comprised  therein,  shall  not  be  resorted  to  for  such  apportioned  parts 
specifically  as  aforesaid,  but  the  entire  rents  of  which  such  portions 
shall  form  a  part  shall  be  received  and  recovered  by  the  person  or 
persons  who  if  this  act  had  not  passed,  would  have  been  entitled  to 
such  entire  rents;  and  such  portions  shall  be  recoverable  from  such 
person  or  persons  by  the  parties  entitied  to  the  same  under  this  act  in 
any  action  or  suit  at  law  or  in  equity. 


Act  not  to  ap- 
ply to  certain 


3.  Provided  always,  and  be  it  enacted.  That  the  provisions  herein 
contained  shall  not  apply  to  any  case  in  which  it  shall  be  expressly 
stipulated  that  no  apportionment  shall  take  place,  or  to  annual  sums 
made  payable  in  policies  of  assurance  of  any  description. 


1B«c5eat  ani  Jporfeiture  of  1B$tatw,  &:c.,  fieto  in  ^rust 

4  &  5  WILL.  IV.  CAP.  23.'-'[BoyalJMent,  June  27  th,  1834.] 

Jn  Act  for  the  Amendment  of  the  Law  relative  to  the  Eecheat  and  For-- 
feiture  of  Real  and  Pergonal  Property  holden  in  Trust. 

Whereas  great  inconvenience  has  been  found  to  result  to  persons 
beneficially  entitled  to  real  or  personal  property  by  the  escheating  or 
forfeiture  thereof  to  his  Majesty,  to  corporations,  to  lords  of  manors 
and  others,  in  consequence  of  the  death  without  heirs,  or  the  convicl 
tion  for  treason  or  felony,  of  a  trustee  in  whom  or  in  whose  name  the 
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same  is  vested;  and  whereas  it  is  expedient  that  the  same  should  he 
remedied;  and  inasmuch  as,  in  order  to  avoid  repetition,  certain  words 
are  used  in  this  act  as  descrihing  subjects,  some  of  which,  according  to 
their  usual  sense,  such  words  would  not  embrace;   for  the  under- 
standing of  the  sense  attached  to  them  in  this  act,  be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  Description  of 
the  provisions  of  this  act  shall  extend  to  and  include  the  several  estates  mattenlndud- 
and  persons,  matters  and  things,  hereinafter  mentioned;  (that  is  to  «d  in  the  pro- 
say),  those  relating  to  land,  to  any  manor,  messuage,  tenement,  here-  ^^^  and°con" 
ditament,  or  real  property,  whether  freehold,  customaryhold,  copyhold,  struction  of 
or  of  any  tenure  whatever;  those  relating  to  chattels,  to  personal  pro* 
perty  of  every  description  capable  of  being  transferred  or  disposed  of, 
otherwise  than  in  books  kept  by  any  company  or  society,  or  to  any 
share  thereof  or  interest  therein;  those  relating  to  stock,  to  any  fund, 
annuity,  or  security  transferable,  in  books  kept  by  any  company  or 
society  established  or  to  be  established,  or  to  any  money  payable  for 
the  discharge  and  redemption  thereof,  or  to  any  share  or  interest 
therein;  those  relating  to  dividends,  to  interest,  or  other  annual  pro- 
duce; those  relating  to  a  conveyance,  to  any  lease  and  release,  sur- 
render, or  other  assurance  of  real  property,  including  all  acts  and  deeds 
necessary  for  making  and  perfecting  the  same;  those  relating  to  an 
assignment,  to  any  surrender,  delivery,  or  other  disposition  of  the  per- 
sonal property,  and  to  all  acts,  deeds,  and  things  necessary  for  making 
and  perfecting  the  same;  those  relating  to  a  transfer,  to  any  payment 
or  other  disposition  of  stock;  those  relating  to  an  heir,  to  any  devisee, 
or  other  real  representative,  by  the  common  law,  or  by  custom  or 
otherwise ;  and  those  relating  to  an  executor,  to  any  administrator,  or 
other  personal  representative;  imless  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction;  and  whenever  this  act,  in 
describing  or  referring  to  any  trustee  or  other  person,  or  any  trust, 
land,  stock,  conveyance,  assignment,  transfer,  grant,  matter,  or  thing, 
uses  the  word  importing  the  singular  number  or  the  masculine  gender  Number  and 
only,  the  same  shall  be  understood  to  include  and  shall  be  applied  to  fS^^^^' 
several  persons  as  well  as  one  person,  and  females  as  well  as  males, 
and  bodies  corporate  as  well  as  individuals,  and  several  trusts,  lands, 
stocks,  conveyances,  assignments,  transfers,  grants,  matters,  or  things 
respectively,  as  well  as  one  trust,  land,  stock,  conveyance,  assignment, 
transfer,  grant,  matter,  or  thing  respectively,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction. 

2.  And  be  it  enacted.  That  where  any  person  seised  of  any  land  If  trustee  or 
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subject  to  all 
just  deductions. 


Remedies  for 
obtaining  the 
apportioned 
parts. 
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from  the  oommencement  or  last  period  of  payment  thereof  respectiyely, 
(as  the  case  may  he),  iDcluding  the  day  of  the  death  of  such  person, 
or  of  the  determination  of  his  or  her  interest,  all  just  allowances  and 
deductions  in  respect  of  charges  on  such  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  and  other  payments  heing  made; 
and  that  every  such  person,  his  or  her  executors,  administrators,  and 
assigns,  shall  have  such  and  the  same  remedies  at  law  and  in  equity 
for  recovering  such  apportioned  parts  of  the  said  rents,  annuities, 
pensions,  dividends,  moduses,  compositions,  and  other  payments,  when 
the  entire  portion  of  which  such  apportioned  parts  shall  form  part 
shall  hecome  due  and  payable,  and  not  before,  as  he,  she,  or  they 
would  have  had  for  recovering  and  obtaining  such  entire  rents,  annui- 
ties, pensions,  dividends,  moduses,  compositions,  and  other  payments 
if  entitled  thereto,  but  so  that  persons  liable  to  pay  rents  reserved 
by  any  lease  or  demise,  and  the  lands,  tenements,  and  hereditaments 
comprised  therein,  shall  not  be  resorted  to  for  such  apportioned  parts 
specifically  as  aforesaid,  but  the  entire  rents  of  which  such  portions 
shall  form  a  part  shall  be  received  and  recovered  by  the  person  or 
persons  who  if  this  act  had  not  passed,  would  have  been  entitled  to 
such  entire  rents;  and  such  portions  shall  be  recoverable  from  such 
person  or  persons  by  the  parties  entitled  to  the  same  under  this  act  in 
any  action  or  suit  at  law  or  in  equity. 


Act  not  to  ap- 
ply to  certain 
cases. 


3.  Provided  always,  and  be  it  enacted.  That  the  provisions  herein 
contained  shall  not  apply  to  any  case  in  which  it  shall  be  expressly 
stipulated  that  no  apportionment  shall  take  place,  or  to  annual  sums 
made  payable  in  policies  of  assurance  of  any  description. 


JE%^M  anil  Jporfefture  of  Jastoits^  kt.j  j^db  in  ^mst. 

4  &  5  WILL.  IV.  CAP.  23.-'[Boyal  Assent,  June  27M,  1834.] 

Jn  Jet /or  the  Amendment  of  the  Law  relative  to  the  Escheat  and  For- 
/eiture  of  Real  and  Personal  Property  holden  in  Trust. 

Whereas  great  inconvenience  has  been  found  to  result  to  persons 
beneficially  entitled  to  real  or  personal  property  by  the  escheating  or 
forfeiture  thereof  to  his  Majesty,  to  corporations,  to  lords  of  manors, 
and  others,  in  consequence  of  the  death  without  heirs,  or  the  convic- 
tion for  treason  or  felony,  of  a  trustee  in  whom  or  in  whose  name  the 
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same  is  vested;  and  whereas  it  is  expedient  that  the  same  should  he 
remedied;  and  inasmnch  as,  in  order  to  avoid  repetition,  certain  words 
are  used  in  this  act  as  describing  subjects,  some  of  which,  according  to 
their  usual  sense,  such  words  would  not  embrace;    for  the  under- 
standing of  the  sense  attached  to  them  in  this  act,  be  it  therefore 
enacted  by  the  Eing^s  most  excellent  Majesty,  bj  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  ParUament  assembled,  and  by  the  authority  of  the  same,  that  Description  of 
the  provisions  of  this  act  shall  extend  to  and  include  the  several  estates  matters^indud- 
and  persons,  matters  and  things,  hereinafter  mentioned;  (that  is  to  ed  in  the  pro- 
say),  those  relating  to  land,  to  any  manor,  messuage,  tenement,  here-  Ict!°and°con-' 
ditament,  or  real  property,  whether  freehold,  customaryhold,  copyhold,  >trnction  of 
or  of  any  tenure  whatever;  those  relating  to  chattels,  to  personal  pro-     ""^  ^^ 
perty  of  every  description  capable  of  being  transferred  or  disposed  of, 
otherwise  than  in  books  kept  by  any  company  or  society,  or  to  any 
share  thereof  or  interest  therein;  those  relating  to  stock,  to  any  fund, 
annuity,  or  security  transferable,  in  books  kept  by  any  company  or 
society  estabhshed  or  to  be  established,  or  to  any  money  payable  for 
the  discharge  and  redemption  thereof,  or  to  any  share  or  interest 
therein;  those  relating  to  dividends,  to  interest,  or  other  annual  pro- 
duce; those  relating  to  a  conveyance,  to  any  lease  and  release,  sur- 
render, or  other  assurance  of  real  property,  including  all  acts  and  deeds 
necessary  for  making  and  perfecting  the  same;  those  relating  to  an 
assignment,  to  any  surrender,  delivery,  or  other  disposition  of  the  per- 
sonal property,  and  to  all  acts,  deeds,  and  things  necessary  for  making 
and  perfecting  the  same;  those  relating  to  a  tranter,  to  any  payment 
or  other  disposition  of  stock;  those  relating  to  an  heir,  to  any  devisee, 
or  other  real  representative,  by  the  common  law,  or  by  custom  or 
otherwise;  and  those  relating  to  an  executor,  to  any  administrator,  or 
other  personal  representative;  imless  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction;  and  whenever  this  act,  in 
describing  or  referring  to  any  trustee  or  other  person,  or  any  trust, 
land,  stock,  conveyance,  assignment,  transfer,  grant,  matter,  or  thing, 
uses  the  word  importing  the  singular  number  or  the  masculine  gender  Nnmber  and 
only,  the  same  shall  be  understood  to  include  and  shall  be  applied  to  8^^^^* 
several  persons  as  well  as  one  person,  and  fenuiles  as  well  as  males, 
and  bodies  corporate  as  well  as  individuals,  and  several  trusts,  lands, 
stocks,  conveyances,  assignments,  transfers,  grants,  matters,  or  things 
respectively,  as  well  as  one  trust,  land,  stock,  conveyance,  assignment, 
transfer,  grant,  matter,  or  thing  respectively,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction. 

2.  And  be  it  enacted.  That  where  any  person  seised  of  any  land  If  trustee  or 


374 


4  &  5  WILL,  IV.  c.  23. 


mortgagee  of  upon  any  trust  or  by  way  of  mortgage  dies  without  an  heir,  it  shall 
Idthout  an  heir  ^®  lawful  for  the  oonrt  of  Chancery  to  appoint  a  person  to  conyey  such 
court  of  Chan-    land  in  like  manner  as  is  provided  by  the  act  of  the  elcTenth  year  of 

King  Greorge  the  Fourth  and  the  first  year  of  his  present  Majesty,  in- 
tituled *'  An  Act  for  amending  the  Laws  respecting  Gonyeyances  and 
Transfers  of  Estates  and  Funds  rested  in  Trustees  and  Mortgagees, 
and  for  enabling  Courts  of  Equity  to  give  effect  to  their  Decrees  and 
Orders  in  certain  cases,"  in  case  such  trustee  or  mortgagee  had  left  an 
heir,  and  it  was  not  known  who  was  such  heir;  and  such  conyeyance 
shall  be  as  effectual  as  if  there  was  such  heir. 


eery  may  ap- 
point a  person 
to  convey. 


Lauds,  &C., 
vested  in  any 
trustee  shall 
not  be  escheated 
by  reason  of  the 
attainder  of 
such  trustee. 


3.  And  be  it  fturther  enacted.  That  no  land,  chattels,  or  stock  vested 
in  any  person  upon  any  trust  or  by  way  of  mortgage,  or  any  profits 
thereof,  shall  escheat  or  be  forfeited  to  his  Majesty,  his  heirs  or  suc- 
cessors, or  to  any  corporation,  lord  of  a  manor,  or  other  parson,  by 
reason  of  the  attainder  or  conviction  for  any  offence  of  such  trustee  or 
mortgagee,  but  shall  remain  m  such  trustee  or  mortgagee,  or  surviye 
to  his  co-trustee,  or  descend  or  vest  in  his  representative,  as  if  no  such 
attainder  or  conviction  had  taken  place. 


To  whom  and 
to  what  cases 
this  act  shall 
extend. 


4.  And  be  it  enacted.  That  the  several  provisions  of  this  act  shall 
extend  to  every  case  of  a  trustee  having  some  beneficial  estate  or  in- 
terest in  the  same  subject,  or  some  duty  as  trustee  to  perform,  and  also 
to  every  case  of  a  trust  arising  or  resulting  by  implication  of  law  or  by 
construction  of  equity. 


This  act  not  to        5.  Provided  always,  and  be  it  hereby  enacted.  That  nothing  con- 

cheat  of  any  t^'-   ^^^  ^  ^^^  ^^  ^^^  prevent  the  escheat  or  forfeiture  of  any  land, 
neficial  interest  chattels,  or  stock,  vested  in  any  such  trustee  or  mortgagee,  so  far  as 

relates  to  any  beneficial  interest  therein  of  any  such  trustee  or  mort- 
gagee, but  such  land,  chattels,  or  stock,  so  far  as  relates  to  any  such 
beneficial  interest,  shall  be  recoverable  in  the  same  manner  as  if  this 
act  had  not  passed. 


Where  any  per- 
son possessing 
lands,  &C.,  as  a 
trustee,  shall- 
hare  died  with- 
out heirs,  or 
bare  been  con- 
victed, before 
the  passing  of 
this  act,  the 
lands,  &c,  shall 
become  subject 
to  the  control 


6.  **  And  whereas  it  is  expedient  to  relieve  persons  ben^cially 
entitled  to  real  or  personal  property  which  has  already  escheated  or 
become  forfeited  to  his  Majesty,  to  corporations,  to  lords  of  manors, 
or  others,  by  any  of  the  means  aforesaid;"  be  it  therefore  enacted. 
That,  in  all  cases  where  before  the  passing  of  this  act  any  person 
possessed  of  or  entitled  to  any  land,  chattels,  or  stock,  or  any  right 
to  or  interest  in  any  land,  chattels,  or  stock,  as  a  trustee  thereof, 
either  in  whole  or  in  part,  or  jointly  with  some  other  trustee  or 
trustees,  shall  have  died  without  an  heir,  or  shall  have  been  con- 
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victed  of  any  offence  (a)  whereby  the  said  land,  chattels,  or  stock,  or  of  the  court  of 
any  of  them,  have  escheated  or  been  forfeited,  or  have  become  subject  ^"■"^®*'y- 
to  any  escheat  or  forfeiture,  then  and  in  every  or  any  such  case  the 
said  land,  chattels,  or  stock,  or  the  right  thereto  or  interest  therein, 
which  hath  escheated  or  been  forfeited,  or  become  subject  to  escheat 
or  forfeiture  by  reason  thereof,  shall  be  subject  to  the  order,  control, 
and  disposition  of  the  court  of  Chancery,  for  the  use  of  the  party 
beneficially  interested  therein,  in  such  manner,  and  subject  in  all 
respects  to  such  rights  and  incidents,  and  to  such  orders  and  regu- 
lations of  the  said  court,  under  the  provisions  of  the  said  act  of  the 
eleventh  year  of  King  George  the  Fourth  and  of  the  first  year  of  his 
present  Majesty,  as  if  such  person  so  dead  without  an  heir,  or  so  con- 
victed, as  aforesaid,  were  out  of  the  jurisdiction  of  or  not  amenable  to 
the  process  of  the  said  court,  without  having  been  so  convicted:  pro-  Proviso. 
vided  always,  that  nothing  in  this  clause  contained  shall  extend  to  any 
land,  chattels,  or  stock  now  vested  in  any  person  by  virtue  of  any  grant 
thereof  made  subsequently  to  the  time  when  such  escheat  or  forfeiture 
first  occurred,  or  to  any  land,  chattels,  or  stock  which,  more  than 
twenty  years  prior  to  the  passing  of  this  act,  shall  have  been  actually 
vested  in  possession  or  reduced  into  possession  by  the  party  entitled 
thereto  by  virtue  of  any  such  escheat  or  forfeiture. 


^Pasment  of  Bebtt. 

1 1  GEO.  IV.  &  1  WILL.  IV.  c.  47.— [-Boyo/  Jssenty  July  16M,  1830]. 

Au  Act  for  coMoUdating  and  amending  the  Laws  for  facilitating  the 

Payment  of  Debts  out  of  Real  Estate. 

Whereas  an  act  was  passed  in  the  third  and  fourth  years  of  King   3& 4  Will. and 
William  and  Queen  Mary,  intituled  "  An  Act  for  the  Relief  of  Cre-   ^^'y*  ^-  ^^' 
ditors  against  fraudulent  Devises:"  which  was  made  perpetual  by  an 
act  passed  in  the  sixth  and  seventh  years  of  King  William  the  Third,    6  &  7  Will.  3, 
intituled  "  An  Act  for  continuing  several  Laws  therein  mentioned:"    ^'  ^*' 
and  whereas  an  act  was  passed  by  the  Parliament  of  Ireland,  in  the 
fourth  year  of  Queen  Anne,  intituled  "  An  Act  for  Relief  of  Creditors  4  Anne,  c.  5, 
against  fraudulent  Devises:"  and  whereas  an  act  was  passed  in  the    ^  '^' 
forty-seventh  year  of  his  late  Majesty  King  George  the  Third,  inti-  47Geo.  3,  c.74. 
tuled  **  An  Act  for  more  effectually  securing  the  payment  of  Debts  of 
Traders:"  and  whereas  it  is  expedient  that  the  provisions  of  the  said 
recited  acts  should  be  enlarged,  and  that  the  said  recited  acts  should 

(11)  In  re  Tywn,  1  Jur.  281,  Ch.;  472,  V.  Ch. 
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Number  and 
gender. 


Descent  shall 
always  be 
traced  from  tbe 
purchaser,  but 
the  last  owner 
shall  be  con- 
sidered to  be 
the  purchaser 
unless  the 
contrary  be 
proved. 


3  &  4  WILL.  IV.  c.  106. 

(other  than  a  will)  by  which  any  land  shall  be  conveyed  or  trans- 
ferred at  law  or  in  equity;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  several  persona  or  things 
as  well  as  one  person  or  thing;  and  every  word  importing  the  mascu- 
line gender  only  shall  extend  and  be  applied  to  a  female  as  well 
as  a  male. 

Sej^ttttt— Root  ot 

2.  And  be  it  ftirther  enacted,  That  in  every  case  descent  shall  be 
traced  firoin  the  purchaser  (a);  and  to  the  intent  that  the  pedigree 
may  never  be  carried  further  back  than  the  circumstances  of  the  case 
and  the  nature  of  the  title  shall  require,  the  person  last  entitled  to  the 
land  shall,  for  the  purposes  of  this  act,  be  considered  to  have  been  the 
purchaser  thereof  unless  it  shall  be  proved  that  he  inherited  the  same> 
in  which  case  the  person  from  whom  he  inherited  the  same  shall  be 
considered  to  have  been  the  purchaser  unless  it  shall  be  proved  that 
he  inherited  the  same;  and  in  like  manner  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited  shall  in  every  case 
be  considered  to  have  been  the  purchaser,  unless  it  shall  be  proved 
that  he  inherited  the  same. 


Heir  entitled 
under  a  will 
phall  take  as 
devisee,  and  a 
limitation  to 
the  grantor  or 
his  heirs  shall 
create  an  estate 
by  purchase. 


9thi%t  to  )^e(t— limitation  to  Arontor,  trt. 

3.  And  be  it  further  enacted.  That  when  any  land  shall  have  been 
devised,  by  any  testator  who  shall  die  after  the  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  thirty-three,  to  the  heir  or 
to  the  person  who  shall  be  the  heir  of  such  testator,  such  heir  shall 
be  considered  to  have  acquired  the  land  as  a  devbee,  and  not  by 
descent;  and  when  any  land  shall  have  been  limited,  by  any  assurance 
executed  after  the  said  thirty-first  day  of  December,  onp  thousand 
eight  hundred  and  thirty-three,  to  the  person  or  to  the  heirs  of  the 
person  who  shall  thereby  have  conveyed  the  same  land,  such  person 
shall  be  considered  to  have  acquired  the  same  as  a  purchaser  by  virtue 
of  such  assurance,  and  shall  not  be  considered  to  be  entitled  thereto 
as  his  former  estate  or  part  thereof. 


Where  heirs 
take  by  pur- 
chase under 
limitations  to 


Zimitation  to  l^efrtf,  atf  Ig^uuitUkttlk. 

4.  And  be  it  fiirther  enacted.  That  when  any  person  shall  have  ac- 
quired any  land  by  purchase  under  a  limitation  to  the  heirs  or  to  the 
heirs  of  the  body  of  any  of  his  ancestors^  contained  in  an  assurance 


(a)  Doe  T.  Biaekbumj  1  Moo.  &  Rob.  547. 
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executed  after  the  said  thirty-first  day  of  Decemher,  one  thousand  the  hein  of 
eight  hundred  and  thirty-three,  or  under  a  limitation  to  the  heirs  or  Jhriand^h  ^U 
to  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limitation  descend  as  if 
having  the  same  effect,  contained  in  a  will  of  any  testator  who  shall  ^^^n'ti,'e 
depart  this  tife  after  the  said  thirty-first  day  of  December,  one  thou-  pazchaser. 
sand  eight  hundred  and  thirty-three^  then  and  in  any  of  such  cases 
such  land  shall  descend,  and  the  descent  thereof  shall  be  traced  as 
if  the  ancestor  named  in  such  limitation  had  been  the  purchaser  of 
such  land. 

5.  And  be  it  further  enacted^  That  no  brother  or  sister  shall  be  Brothers,  &c., 
considered  to  inherit  immediately  from  his  or  her  brother  or  sister,  '^*"  *™^ 

descent 

but  every  descent  from  a  brother  or  sister  shall  be  traced  through  the  through  their 
parent  P*'«"^ 

Z{neal  ftncetftotjs. 

6.  And  be  it  further  enacted,  That  every  lineal  ancestor  shall  be  Lineal  ancestor 
capable  of  being  heir  to  any  of  his  issue;  and  in  every  case  where  "^^  ^^  ^^^^  ^'^ 
there  shall  be  no  issue  of  the  purchaser,  his  nearest    lineal  an-  collateral  per- 
cestor  shall  be  his  heir  in  preference  to  any  person  who  would  »on*clw™ing 
have  been  entitled  to  inherit,  either  by  tracing  his  descent  through 

such  hneal  ancestor,  or  in  consequence  of  there  being  no  descendant 
of  such  lineal  ancestor,  so  that  the  father  shall  be  preferred  to  'a 
brother  or  sister,  and  a  more  remote  lineal  ancestor  to  any  of  his 
issue,  other  than  a  nearer  lineal  ancestor  or  his  issue. 

IKale  TLlntf  IKale  <Sbtoc{(0. 

7.  And  be  it  ftirther  enacted  and  declared.  That  none  of  the  The  male  line 
maternal  ancestors  of  the  person  from  whom  the  descent  is  to  be  '°  ^  preferred. 
traced,  nor  any  of  their  descendants,  shall  be  capable  of  inheriting 

until  all  his  paternal  ancestors  and  their  descendants  shall  have  failed; 
and  also  that  no  female  paternal  ancestor  of  such  person,  nor  any  of 
her  descendants,  shall  be  capable  of  inheriting  until,  all  his  male  pa- 
ternal ancestors  and  their  descendants  shall  have  failed;  and  that  no 
female  maternal  ancestor  of  such  person,  nor  any  of  her  descendants, 
shall  be  capable  of  inheriting  until  all  his  male  maternal  ancestors  and 
their  descendants  shall  have  failed. 

JKotJbet  9(  HemoteKt  iMale  Anc(5(tor. 

8.  And  be  it  further  enacted  and  declared,  That  where  there  shall  The  mother  of 
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more  remote 
male  ancestor 
to  be  preferred 
to  the  mother 
of  the  less 
remote  male 
ancestor. 


Half-blood,  if 
on  the  part  of  a 
male  ancestor, 
to  inherit 
after  the  whole 
blood  of  the 
same  degree; 
if  on  the  part 
of  a  female 
ancestor,  after 
her. 


After  the  death 
of  a  person 
attainted,  his 
descendants 
roaj  inherit. 


3  &  4  WILL.  4,  c.  106. 

be  a  faOure  of  male  paternal  ancestors  of  the  person  from  whom  the 
descent  is  to  be  traced^  and  their  descendants,  the  mother  of  his  more 
remote  male  paternal  ancestor,  or  her  descendants,  shall  be  the  heir  or 
heirs  of  such  person,  in  preference  to  the  mother  of  a  less  remote 
male  paternal  ancestor,  or  her  descendants;  and  where  there  shall  be 
a  failure  of  male  maternal  ancestors  of  such  person,  and  their  descen- 
dants, the  mother  of  his  more  remote  male  maternal  ancestor  and  her 
descendants,  shall  be  the  heir  or  heirs  of  such  person,  in  preference 
to  the  mother  of  a  less  remote  male  maternal  ancestor  and  her 
descendants. 

?9alf.901ool). 

9.  And  be  it  further  enacted,  That  any  person  related  to  the  person 
from  whom  the  descent  is  to  be  traced  by  the  half  blood  shall  be  ca* 
pable  of  being  his  heir;  and  the  place  in  which  any  such  relation  by 
the  half  blood  shall  stand  in  the  order  of  inheritance,  so  as  to  be 
entitled  to  inherit,  shall  be  next  after  any  relation  in  the  same  degree 
of  the  whole  blood,  and  his  issue,  where  the  common  ancestor 
shall  be  a  male,  and  next  after  the  common  ancestor  where  such 
common  ancestor  shall  be  a  female,  so  that  the  brother  of  the  half 
blood  on  the  part  of  the  father  shall  inherit  next  after  the  sisters  of 
the  whole  blood  on  the  part  of  the  father  and  their  issue,  and  the 
brother  of  the  half  blood  on  the  part  of  the  mother  shall  inherit  next 
after  the  mother. 

Attainted  VIool). 

10.  And  be  it  further  enacted.  That  when  the  person  from  whom 
the  descent  of  any  land  is  to  be  traced  shall  have  had  any  relation 
who,  having  been  attainted,  shall  have  died  before  such  descent  shall 
have  taken  place,  then  such  attainder  shall  not  prevent  any  person 
from  inheriting  such  land  who  would  have  been  capable  of  inheriting 
the  same,  by  tracing  his  descent  through  such  relation,  if  he  had  not 
been  attainted,  unless  such  land  shall  have  escheated  in  consequence 
of  such  attainder  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  thirty-four. 


Act  not  to 
extend  to  any 
descent  before 
1st  Jm.  1834. 


tfomtnencement  of  Set. 

11.  And  be  it  further  enacted.  That  this  act  shall  not  extend  to  any 
descent  which  shall  take  place  on  the  death  of  any  person  who  shall 
die  before  the  said  first  day  of  January  one  thousand  eight  hundred 
and  thirty-four« 
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tfommentement— Xrimftation  to  )9eir  b%  Purclftajser. 

12.  And  be  it  further  enacted,  That  where  any  assurance  executed  Limitations 
before  the  said  first  day  of  January,  one  thousand  eight  hundred  and  .^^ie  ist  Jan. 
thirty-four,  or  the  will  of  any  person  who  shall  die  before  the  same  first    1834,  to  the 
day  of  January,  one  thousand  eight  hundred  and  thirty-four,  shall    gon^^en^i^ng, 
contain  any  limitation  or  gift  to  the  heir  or  heirs  of  any  person,  under  ihall  take  effect 
which  the  person  or  persons  answering  the  description  of  heir  shall  be  ^^  ^^^  |^q 
entitled  to  an  estate  by  purchase,  then  the  person  or  persons  who  made, 
would  have  answered  such  description  of  heir  if  this  act  had  not  been 
made  shall  become  entitled  by  virtue  of  such  limitation  or  gifl,  whether 
the  person  named  as  ancestor  shall  or  shall  not  be  living  on  or  after 
the  said  first  day  of  January,  one  thousand  eight  hundred  and  thirty- 
four. 


(iTrttrttors  bs  S^fmple  (iTontract. 

3  &  4  WILL.  IV.  CAP.  104. ^[Rot/alJssent,  Aug,  29M,  1833.] 

An  Act  to  rerider  Freehold  and  Copyhold  Estates  Assets  for  the  Payment 

of  simple  and*  contract  Debts,  *  Sic, 

Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all  persons 
should  be  secured  more  effectually  than  is  done  by  the  laws  now  in 
force;  be  it  therefore  enacted  by  the  King*s  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same.  That,  from  and  after  the  passing  of  this  act,  when  Freehold  and 
any  person  shall  die  seised  of  or  entitled  to  any  estate  or  interest  in  ^^^  -"^  J^' 
lands,  tenements,  or  hereditaments,  corporeal  or  incorporeal,  or  other  caaes  to  be  as- 
real  estate,  whether  freehold,  customaryhold,  or  copyhold,  ^hich  he  payment  of 
shall  not  by  hb  last  will  have  charged  with  or  devised  subject  to  the  simple  contract 
payment  of  his  debts,  the  same  shall  be  assets  to  be  administered  in  debu!^^^  ^ 
courts  of  equity  for  the  payment  of  the  just  debts  (a)  of  such  persons, 
as  well  debts  due  on  simple  contract  as  on  specialty;  and  that  the  heir 
or  heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees  of  such 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit  of  any 

(a)  Carter  y.  Beard,  3  Jorist,  532. 
VOL.  II.  B  B 
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of  the  creditors  of  such  debtor,  whether  creditors  by  simple  contract  or 
by  specialty^  as  the  heir  or  heirs  at  law^  devisee  or  devisees  of  any 
person  or  persons  who  died  seised  of  freehold  estates  was  or  were  be- 
fore the  passmg  of  this  act  liable  to  in  respect  of  such  freehold  estates 
at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were  bound: 
provided  always,  that,  in  the  administration  of  assets  by  courts  of 
equity  under  and  by  virtue  of  this  act,  all  creditors  by  specialty  in 
which  the  heirs  are  bound  shall  be  paid  the  full  amount  of  the  debts 
due  to  them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty  in  which  the  heirs  are  not  bound  shall  be  paid  any  part  of 
their  demands. 


Apportionment  of  lSitn%  Src. 

4  &  5  WILL.  IV.  CAP.  22.— [Royal  Assent,  June  16M,  1834.] 

An  Act  to  amend  an  Act  of  the  Eleventh  Year  of  King  George  the 
Second,  respecting  the  Apportionment  of  Rents,  Annuities,  and  other 
Periodical  Payments, 

11  Geo.  2,  C.19.    Whereas  by  an  act  passed  in  the  eleventh  year  of  the  reign  of  his 

Majesty  King  George  the  Second,  intituled  *'  An  Act  for  the  more 
efiPectual  securing  the  Payment  of  Bents,  and  preventing  Frauds  by 
Tenants,"  it  was  enacted,  That  where  any  tenant  for  life  should  happen 
to  die  before  or  on  the  day  on  which  any  rent  was  reserved  or  made 
payable  upon  any  demise  or  lease  of  any  lands,  tenements,  or  heredi- 
taments which  determined  on  the  death  of  such  tenant  for  life,  the  exe- 
cutors or  administrators  of  such  tenant  for  life  should  and  might,  in 
an  action  on  the  case,  recover  of  and  from  such  undertenant  or  under- 
tenants of  such  lands,  tenements,  or  hereditaments,  if  such  tenant  for 
life  die  on  the  day  on  which  the  same  was  made  payable^  the  whole,  or 
if  before  such  day,  then  a  proportion,  of  such  rent,  according  to  the 
time  such  tenant  for  life  lived  of  the  last  year,  or  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due  as  aforesaid,  making 
all  just  allowances,  or  a  proportionable  part  thereof  respectively:  And 
whereas  doubts  have  been  entertained  whether  the  provisions  of  the  said 
act  apply  to  erery  case  in  which  the  interests  of  tenants  determine  on 
the  death  of  the  person  by  whom  such  interests  have  been  created,  and 
on  the  death  of  any  life  or  lives  for  which  such  person  was  entitled  to 
the  lands  demised,  although  every  such  case  is  within  the  mischief  in- 


APPORTIONMENT  OP  RENTS,  &c.  37  [ 

tended  to  have  been  remedied  and  prevented  by  the  said  act;  and  it  is 
therefore  desirable  that  such  doubts  should  be  removed  by  a  declaratory 
law:  And  whereas^  by  law,  rents,  annuities,  and  other  payments  due  at 
fixed  or  stated  pmods  are  not  apportionable,  (unless  express  provision 
be  made  for  the  purpose),  from  which  it  often  happens  that  persons 
.  (and  their  representatives)  whose  income  is  wholly  or  principally  de- 
rived from  these  sources,  by  the  determination  thereof  before  the  pe- 
riod of  payment  arrives,  are  deprived  of  means  to  satisfy  just  demands, 
and  other  evils  arise  from  such  rents,  annuities,  and  other  payments 
not  being  apportionable,  which  evils  require  remedy:  Be  it  therefore  Rents  reserred 
enacted  and  declared  by  the  Kintr's  most  excellent  Majesty,  by  and  ^^.  ^?"*'  ^ti^'* 

•^  ®  ,  J      ^'      '^  mi  Ding  on  the 

with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  death  of  the 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  {hJm°f thou'^ 

of  the  same,  that  rents  reserved  and  made  payable  on  any  demise  or  not  strictly  te- 

lease  of  lands,  tenements,  or  hereditaments,  which  have  been  and  shall  °*°'  *J5f  j^K 

'  '  '  or  on  the  death 

be  made,  and  which  leases  or  demises  determined  or  shall  determine  on  of  the  tenant 
the  death  of  the  person  making  the  same,  (although  such  person  was  ^^e^coiwider'  d 
not  strictly  tenant  for  life  thereof),  or  on  the  death  of  the  life  or  lives  as  within  the 
for  which  such  person  was  entitled  to  such  hereditaments,  shall,  so  far  J^j^tJ^**jJ^t,° 
as  respects  the  rents  reserved  by  such  leases,  and  the  recovery  of  a 
proportion  thereof  by  the  person  granting  the  same,  his  or  her  exe- 
cutors or  administrators,  (as  the  case  may  be),  be  considered  as  within 
the  provisions  of  the  said  recited  act. 

2.  And  be  it  further  enacted,  That,  from  and  after  the  passing  of  All  rents,  an  • 

this  act,  all  rents-service  reserved  on  any  lease  by  a  tenant  in  fce^or  °VJ^^®*»  *°^ 

for  any  life*  interest,  or  by  any  lease  granted  under  any  power,  (and  coming  due  at 

which  leases  shall  have  been  inranted  after  the  passimr  of  this  act),  ?*®^  pwioda  to 

or  o  /»    be  apportioned; 

and  all  rents  charge  and  other  rents,  annuities,  pensions,  dividends,  «  g^ 
modusesj  compositions,  and  all  other  payments  of  every  description, 
in  the  united  kingdom  of  Great  Britain  and  Ireland,  made  payable  or 
coming  due  at  fixed  periods  under  any  instrument  that  shall  be  exe- 
cuted after  the  passing  of  this  act,  or  (being  a  will  or  testamentary 
instrument)  that  shall  come  into  operation  after  the  passing  of  this 
act, /shall  be  apportioned  so  and  in  such  manner  that  on  the  death  of 
any  person  interested  in  any  such  rents,  ^annuities^  pensions,  dividends, 
moduses,  compositions,  or  other  payments  as  aforesaid,  or  in  the  estate, 
fund,  office,  or  benefice,  from  or  in  respect  of  which  the  same  shall  be 
issuing  or  derived,  or  on  the  determination  by  any  other  means  what- 
soever of  the  interest  of  any  such  person,  /he  or  she,  and  ihis  or  her 
executors,  administrators,  or  assigns,  shall  be  entitled  to  a  proportion 
of  such  rents,]  annuities,  pensions,  dividends,  moduses,  compositions, 

and  other  payments,,  according  to  the  time  which  shall  have  elapsed 
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Remedies  for 
obtaining  the 
apportioned 
parts. 


from  the  commencement  or  last  period  of  payment  thereof  respectirely, 

(as  the  case  may  be),  including  the  day  of  the  death  of  such  person, 

subject  to  all      or  of  the  determination  of  his  or  her  interest,  all  just  allowances  and 

JU8    eauc  ions,  ^g^j^^^ions  in  respect  of  charges  on  such  rents,  annuities,  pensions, 

dividends,  moduses,  compositions,  and  other  payments  being  made; 
and  that  every  such  person,  his  or  her  executors,  administrators,  and 
assigns,  shall  have  such  and  the  same  remedies  at  law  and  in  equity 
for  recovering  such  apportioned  parts  of  the  said  rents,  annuitiest 
pensions,  dividends,  moduses,  compositions,  and  other  payments,  when 
the  entire  portion  of  which  such  apportioned  parts  shall  form  part 
shall  become  due  and  payable,  and  not  before,  as  he,  she,  or  they 
would  have  had  for  recovering  and  obtaining  such  entire  rents,  annui- 
ties, pensions,  dividends,  moduses,  compositions,  and  other  payments 
if  entitled  thereto,  but  so  that  persons  liable  to  pay  rents  reserved 
by  any  lease  or  demise,  and  the  lands,  tenements,  and  hereditaments 
comprised  therein,  shall  not  be  resorted  to  for  such  apportioned  parts 
specifically  as  aforesaid,  but  the  entire  rents  of  which  such  portions 
shall  form  a  part  shall  be  received  and  recovered  by  the  person  or 
persons  who  if  this  act  had  not  passed,  would  have  been  entitled  to 
such  entire  rents;  and  such  portions  shall  be  recoverable  from  such 
person  or  persons  by  the  parties  entitled  to  the  same  under  this  act  in 
any  action  or  suit  at  law  or  in  equity. 


A.ct  not  to  ap- 
ply to  certain 


3.  Provided  always,  and  be  it  enacted.  That  the  provisions  herein 
contained  shall  not  apply  to  any  case  in  which  it  shall  be  expressly 
stipulated  that  no  apportionment  shall  take  place,  or  to  annual  sums 
made  payable  in  policies  of  assurance  of  any  description. 


£sc(eat  an))!  Jpotfetture  of  Estates,  $rc.,  (db  m  Srust. 

4  &  5  WILL.  IV.  CAP.  23.— [Royal  Asaent,  June  27 ih,  1834.] 

Jn  Act  for  the  Amendment  of  the  Law  relative  to  the  Escheat  and  For- 
feiture  of  Real  and  Personal  Property  holden  in  Trust. 

Whereas  great  inconvenience  has  been  found  to  result  to  persons 
beneficially  entitled  to  real  or  personal  property  by  the  escheating  or 
forfeiture  thereof  to  his  Majesty,  to  corporations,  to  lords  of  manors, 
and  others,  in  consequence  of  the  death  without  heirs,  or  the  convic- 
tion for  treason  or  felony,  of  a  trustee  in  whom  or  in  whose  name  the 
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same  is  vested;  and  whereas  it  is  expedient  that  the  same  should  he 
remedied;  and  inasmuch  as,  in  order  to  avoid  repetition^  certain  words 
are  used  in  this  act  as  describing  subjects^  some  of  which,  according  to 
their  usual  sense>  such  words  would  not  embrace;    for  the  under- 
standing of  the  sense  attached  to  them  in  this  act,  be  it  therefore 
enacted  by  the  King^s  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  Description  of 
the  provisions  of  this  act  shall  extend  to  and  include  the  several  estates  ^attenlndud- 
and  persons,  matters  and  things,  hereinafter  mentioned;  (that  is  to  ed  in  the  pro- 
say),  those  relating  to  land,  to  any  manor,  messuage,  tenement,  here-  I"/°and°con-' 
ditament,  or  real  property,  whether  freehold,  customaryhold,  copyhold,  stniction  of 
or  of  any  tenure  whatever;  those  relating  to  chattels^  to  personal  pro*     '""  ^^ 
perty  of  every  description  capable  of  being  transferred  or  disposed  of, 
otherwise  than  in  books  kept  by  any  company  or  society,  or  to  any 
share  thereof  or  interest  therein;  those  relating  to  stock,  to  any  fund, 
annuity,  or  security  transferable,  in  books  kept  by  any  company  or 
society  established  or  to  be  established,  or  to  any  money  payable  for 
the  discharge  and  redemption  thereof,  or  to  any  share  or  interest 
therein;  those  relating  to  dividends,  to  interest,  or  other  annual  pro- 
duce; those  relating  to  a  conveyance,  to  any  lease  and  release,  sur- 
render, or  other  assurance  of  real  property,  including  all  acts  and  deeds 
necessary  for  making  and  perfecting  the  same;  those  relating  to  an 
assignment,  to  any  surrender,  delivery,  or  other  disposition  of  the  per- 
sonal property,  and  to  all  acts,  deeds,  and  thmgs  necessary  for  making 
and  perfecting  the  same;  those  relating  to  a  transfer,  to  any  payment 
or  other  disposition  of  stock;  those  relating  to  an  heir,  to  any  devisee, 
or  other  real  representative,  by  the  common  law,  or  by  custom  or 
otherwise;  and  those  relating  to  an  executor,  to  any  administrator,  or 
other  personal  representative;  unless  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction;  and  whenever  this  act,  in 
describing  or  referring  to  any  trustee  or  other  person,  or  any  trust, 
land,  stock,  conveyance,  assignment,  transfer,  grant,  matter,  or  thing, 
uses  the  word  importing  the  singular  number  or  the  masculine  gender  Nnrober  and 
only,  the  same  shall  be  understood  to  include  and  shall  be  applied  to  fS^^^^* 
several  persons  as  well  as  one  person,  and  females  as  well  as  males^ 
and  bodies  corporate  as  well  as  individuals,  and  several  trusts,  lands, 
stocks,  conveyance,  assignments,  transfers,  grants,  matters,  or  things 
respectively,  as  well  as  one  trust,  land,  stock,  conveyance,  assignment, 
transfer,  grant,  matter,  or  thing  respectively,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction. 

2.  And  be  it  enacted.  That  where  any  person  seised  of  any  land  If  trustee  or 
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mortgagee  of  upon  any  trust  or  by  way  of  mortgage  dies  without  an  heir,  it  shall 
Jrithom  an^heir  ^  lawful  for  the  court  of  Chancery  to  appoint  a  person  to  convey  such 
court  of  Chan-    land  in  like  manner  as  is  provided  by  the  act  of  the  eleventh  year  of 

King  Geoi^  the  Fourth  and  the  first  year  of  his  present  Majesty^  in- 
tituled <<  An  Act  for  amending  the  Laws  respecting  Conveyances  and 
Transfers  of  Estates  and  Funds  vested  in  Trustees  and  Mortgagees, 
and  for  enabling  C^ourts  of  Equity  to  give  effect  to  their  Decrees  and 
Orders  in  certain  cases,"  in  case  such  trustee  or  mortgagee  had  left  an 
heir,  and  it  was  not  known  who  was  such  heir;  and  such  conveyance 
shall  be  as  effectual  as  if  there  was  such  heir. 


eery  may  ap- 
point f  person 
to  convey. 


Lauds,  ftc.,  3.  And  be  it  ftirther  enacted.  That  no  land,  chattels,  or  stock  vested 

mwtee'shiai^  '^  ^^  person  upon  any  trust  or  by  way  of  mortgage,  or  any  profits 
notbe  escheated  thereof,  shall  escheat  or  be  forfeited  to  his  Majesty,  his  heirs  or  suo- 
atuinder  of  ^  *  cessors,  or  to  any  corporation,  lord  of  a  manor,  or  other  person,  by 
such  trustee.  reason  of  the  attainder  or  conviction  for  any  offence  of  such  trustee  or 
«  mortgagee,  but  shall  remain  in  such  trustee  or  mortgagee,  or  survive 

to  his  co-trustee,  or  descend  or  vest  in  his  representative,  as  if  no  such 

attainder  or  conviction  had  taken  place. 


To  whom  and 
to  what  cases 
this  act  shall 
extend. 


4.  And  be  it  enacted.  That  the  several  provisions  of  this  act  shall 
extend  to  every  case  of  a  trustee  having  some  beneficial  estate  or  in- 
terest in  the  same  subject,  or  some  duty  as  trustee  to  perform,  and  also 
to  every  case  of  a  trust  arising  or  resulting  by  impHcation  of  law  or  by 
construction  of  equity. 


This  act  not  to        5.  Provided  always,  and  be  it  hereby  enacted.  That  nothing  con« 

ciheatof  any  be-   ^^^^  ^  ^^^^  <^  ^^^  prevent  the  escheat  or  forfeiture  of  any  land, 
neficial  interest,  chattels,  or  stock,  vested  in  any  such  trustee  or  mortgagee,  so  far  as 

relates  to  any  beneficial  interest  therein  of  any  such  trustee  or  mort- 
gagee, but  such  land,  chattels,  or  stock,  so  far  as  relates  to  any  such 
beneficial  interest,  shall  be  recoverable  in  the  same  manner  as  if  this 
act  had  not  passed. 


Where  any  per- 
son possessing 
lands,  &C.,  as  a 
trustee,  shall- 
haye  died  with- 
out heirs,  or 
haye  been  con- 
victed, before 
the  passing  of 
this  act,  the 
lands,  &C.,  shall 
become  subject 
to  the  control 


6.  ''  And  whereas  it  is  expedient  to  reUeve  persons  beneficially 
entitled  to  real  or  personal  property  which  has  already  escheated  or 
become  forfeited  to  his  Majesty,  to  corporations,  to  lords  of  manors, 
or  others,  by  any  of  the  means  aforesaid;"  be  it  therefore  enacted. 
That,  in  all  cases  where  before  the  passing  of  this  act  any  person 
possessed  of  or  entitled  to  any  land,  chattels,  or  stock,  or  any  right 
to  or  interest  in  any  land,  chattels,  or  stock,  as  a  trustee  thereof, 
either  in  whole  or  in  part,  or  jointly  with  some  other  trustee  or 
trustees,  shall  have  died  without  an  heir,  or  shall  have  been  con- 
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victed  of  any  offence  (a)  whereby  the  said  land,  chattels,  or  stock,  or  of  the  court  of 
any  of  them,  hare  escheated  or  been  forfeited,  or  have  become  subject  ^"•'^^^'^y- 
to  any  escheat  or  forfeiture,  then  and  in  every  or  any  such  case  the 
said  land,  chattels,  or  stock,  or  the  right  thereto  or  interest  therein, 
which  hath  escheated  or  been  forfeited,  or  become  subject  to  escheat 
or  forfeiture  by  reason  thereof,  shall  be  subject  to  the  order,  control, 
and  disposition  of  the  court  of  Chancery,  for  the  use  of  the  party 
beneficially  interested  therein,  in  such  manner,  and  subject  in  all 
respects  to  such  rights  and  incidents,  and  to  such  orders  and  regu- 
lations of  the  said  court,  under  the  provisions  of  the  said  act  of  the 
eleventh  year  of  King  George  the  Fourth  and  of  the  first  year  of  his 
present  Majesty,  as  if  such  person  so  dead  without  an  heir,  or  so  con- 
victed, as  aforesaid,  were  out  of  the  jurisdiction  of  or  not  amenable  to 
the  process  of  the  said  court,  without  having  been  so  convicted:  pro-  Proviso. 
vided  always,  that  nothing  in  this  dause  contained  shall  extend  to  any 
land,  chattels,  or  stock  now  vested  in  any  person  by  virtue  of  any  grant 
thereof  made  subsequently  to  the  time  when  such  escheat  or  forfeiture 
first  occurred,  or  to  any  land,  chattels,  or  stock  which,  more  than 
twenty  years  prior  to  the  passing  of  this  act,  shall  have  been  actually 
vested  in  possession  or  reduced  into  possession  by  the  party  entitled 
thereto  by  virtue  of  any  such  escheat  or  forfeiture. 


^Btnent  of  Bebts. 

1 1  GEO.  IV.  &  1  WILL.  IV.  c.  47.—\Bay(d  Jssent,  July  16/A,  1830]. 

Au  Act  for  consolidating  and  amending  the  Laws  for  facilitating  the 

Payment  of  Debts  out  of  Real  Estate. 

Whereas  an  act  was  passed  in  the  third  and  fourth  years  of  King   3  &  4  Will,  and 
William  and  Queen  Mary,  intituled  "  An  Act  for  the  Relief  of  Cre-   ^^"^^  ^-  ^*- 
ditors  against  fraudulent  Devises :''  which  was  made  perpetual  by  an 
act  passed  in  the  sixth  and  seventh  years  of  King  William  the  Third,    6  &  7  Will,  s, 
intituled  "  An  Act  for  continuing  several  Laws  therein  mentioned:"    ^'  ^** 
and  whereas  an  act  was  passed  by  the  Parliament  of  Ireland,  in  the 
fourth  year  of  Queen  Anne,  intituled  "  An  Act  for  Relief  of  Creditors  4  Anne,  c.  5, 
against  fraudulent  Devises:*'  and  whereas  an  act  was  passed  in  the    ^  '^' 
forty-seventh  year  of  his  late  Majesty  King  Gleorge  the  Third,  inti-  47  Geo.  3,  c  74. 
tuled  **  An  Act  for  more  effectually  securing  the  payment  of  Debts  of 
Traders:*'  and  whereas  it  is  expedient  that  the  provisions  of  the  said 
recited  acts  should  be  enlarged,  and  that  the  said  recited  acts  should 

(a)  In  re  Tyion,  1  Jur.  281,  Ch.;  472,  V.  Ch. 
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be  repealed,  in  order  that  all  the  proTisions  relatmg  to  this  matter 
should  be  consolidated  in  one  act;  be  it  therefore  enacted,  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Par- 
Recited  acu  liament  assembled,  and  by  the  authority  of  the  same.  That  the  said 
repea  e  .  several  recited  acts  shall  be  and  the  same  are  hereby  repealed,  but  so 

as  not  to  affect  any  of  the  provisions  and  remedies  of  the  said  acts, 
or  any  of  them,  to  the  benefit  of  which  any  persons  are  entitled,  as 
against  any  estate  or  interest  in  any  lands,  tenements,  hereditaments^ 
or  other  real  estate,  of  any  person  or  persons  who  died  before  the  pass- 
ing of  this  act. 

For  remedying  2.  And  whereas  it  is  not  reasonable  or  just  that  by  the  practice  or 
mttted  orTcre-  ^^^^rivance  of  any  debtors  their  creditors  should  be  defrauded  of  their 
ditoTs  by  ivills.   just  debts,  and  nevertheless  it  hath  often  so  happened,  that  where 

several  persons  having  by  bonds,  covenants,  or  other  specialties,  bound 
themselves  and  their  heirs,  and  have  afterwards  died  seised  in  fee-sim- 
ple of  and  in  manors,  messuages,  lands,  tenements,  and  hereditaments, 
or  had  power  or  authority  to  dispose  of  or  charge  the  same  by  their 
wills  or  testaments,  have  to  the  defrauding  of  such  their  creditors,  by 
their  last  wills  or  testaments,  devised  the  same  or  disposed  thereof  in 
such  manner  as  such  creditors  have  lost  their  said  debts;  for  remedying 
of  which,  and  for  the  maintenance  of  just  and  upright  dealing,  be  it 
therefore  further  enacted.  That  all  wills  and  testamentary  limitations, 
dispositions,  or  appointments,  already  made  by  persons  now  in  being 
or  hereafter  to  be  made  by  any  person  or  persons  whomsoever,  of  or 
concerning  any  manors,  messuages,  lands,  tenements,  or  hereditaments, 
or  any  rent,  profit,  term,  or  charge  out  of  the  same,  whereof  any  per- 
son or  persons,  at  the  time  of  his,  her,  or  their  decease,  shall  be  seised 
in  fee-simple,  in  possession,  reversion,  or  remainder,  or  have  power  to 
dispose  of  the  same  by  his,  her,  or  their  last  wills  or  testaments,  shall 
be  deemed  or  taken  (only  as  against  such  person  or  persons,  bodies 
politic  or  corporate,  and  his  and  their  heirs,  successors,  executors,  ad- 
ministrators, and  assigns,  and  every  of  them,  with  whom  the  person  or 
persons  making  any  such  wills  or  testaments,  limitations,  dispositions, 
or  appointments,  shall  have  entered  into  any  bond,  covenant,  or  other 
specialty  binding  his,  her,  or  their  heirs)  to  be  fraudulent,  and  clearly, 
absolutely,  and  utterly  void,  frustrate,  and  of  none  effect;  any  pretence, 
colour,  feigned  or  presumed  consideration,  or  any  other  matter  or  thing 
to  the  contrary  notwithstanding. 

Enabling  ere-  3.  And,  for  the  means  that  such  creditors  may  be  enabled  to  recover 
ditors  to  ^recover  ^pQ^^  g^gj^  bonds,  covenants,  and  other  specialties,  be  it  further  enacted. 

That  in  the  cases  before  mentioned  every  such  creditor  shall  and  may 
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haTe  and  maintain  his,  her,  and  their  action  and  actions  of  debt  or  co- 
venant upon  the  said  bonds,  covenants,  and  specialties  against  the  heir 
and  heirs  at  law  of  such  obligor  or  obligors,  covenantor  or  covenantors, 
and  such  devisee  and  devisees,  or  the  devisee  or  devisees  of  such  firsts 
mentioned  devisee  or  devisees  jointly,  by  virtue  of  this  act;  and  such 
devisee  and  devisees  shall  be  liable  and  chargeable  for  a  false  plea  by 
him  or  them  pleaded,  in  the  same  manner  as  any  heir  should  have 
been  for  any  false  plea  by  him  pleaded,  or  for  not  confessing  the  lands 
or  tenements  to  him  descended. 

4.  And  be  it  further  enacted.  That  if  in  any  case  there  shall  not  be  If  there  is  no 
any  heir  at  law  aeainst  whom,  jointly  with  the  devisee  or  devisees,  a  ^®l'  *'  ^*^'  . 

•',~°.  .,  I  ictiona  may  be 

remedy  is  hereby  given,  m  every  such  case  every  creditor  to  whom  by  mainuined 
this  act  relief  is  so  given  shall  and  may  have  and  maintain  his,  her,  and  ^p*"'^  ^^  ^^" 
their  action  and  actions  of  debt  or  covenant,  as  the  case  may  be,  against 
such  devisee  or  devisees  solely;  and  such  devisee  or  devisees  shall  be 
liable  for  false  plea  as  aforesaid. 

5.  Provided  always,  and  be  it  further  enacted.  That  where  there  Not  to  affect 
hath  been  or  shall  be  any  limitation  or  appointment,  devise  or  dispo-  j^™'  debts*  or' 
sition,  of  or  concerning  any  manors,  messuages,  lands,  tenements,  or  portions  for 
hereditaments,  for  the  raising  or  payment  of  any  real  and  just  debt  or  ^  "    ^°' 
debts,  or  any  portion  or  portions,  sum  or  sums  of  money,  for  any  child 

or  children  of  any  person,  according  to  or  in  pursuance  of  any  mar- 
riage contract  or  agreement  in  writing,  bond  fide  made  before  such  mar- 
riage, the  same  and  every  of  them  shall  be  in  full  force,  and  the  same 
manors,  messuages,  lands,  tenements,  and  hereditaments,  shall  and  may 
be  holden  and  enjoyed  by  every  such  person  or  persons,  his,  her,  and 
their  heirs,  executors,  administrators,  and  assigns,  for  whom  the  said 
limitation,  appointment,  devise,  or  disposition  was  made,  and  by  his, 
her,  and  their  trustee  or  trustees,  his,  her,  and  their  heirs,  executors, 
administrators,  and  assigns,  for  such  estate  or  interest  as  shall  be  so 
limited  or  appointed,  devised  or  disposed,  until  such  debt  or  debts, 
portion  or  portions,  shall  be  raised,  paid,  and  satisfied,  anything  in 
this  act  contained  to  the  contrary  notwithstanding. 

6.  And  be  it  further  enacted.  That  in  all  cases  where  any  heir  at  law  Heir  at  law  to 
shall  be  hable  to  pay  the  debts  or  perform  the  covenants  of  his  ances-  foi- j"  bts'aJ- 
tors,  in  regard  of  any  lands,  tenements,  or  hereditaments  descended  to  though  he  may 
him,  and  shall  sell,  aUen,  or  make  over  the  same,  before  any  action  before  wdon 
brought  or  process  sued  out  against  him,  such  heir  at  law  shall  be  an-  brought, 
swerable  for  such  debt  or  debts,  or  covenants,  in  an  action  or  actions  of 

debt  or  covenant,  to  the  value  of  the  said  lands  so  by  him  sold,  aliened. 
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or  made  orer,  in  which  cases  all  creditors  shall  he  preferred  as  in  actions 
against  executors  and  administrators;  and  snch  execution  shall  be  taken 
out  upon  any  judgment  or  judgments  so  obtained  against  such  heir«  to 
the  value  of  the  said  land,  as  if  the  same  were  his  own  proper  debt  or 
debts;  saving  that  the  lands,  tenements,  and  hereditaments,  bond  fide 
aliened  before  the  action  brought,  shall  not  be  liable  to  such  execution. 

Where  an  ac-  7.  Provided  always^  and  be  it  further  enacted.  That  where  any  action 
tion  of  debt  is  Qf  ^^^  ^y  covenant  upon  any  specialty  is  brought  against  the  heir,  he 
the  heir,  he  may  plead  riens  per  descent  at  die  time  of  the  original  writ  brought  or 
may  plead  nena  ^^  y^^  g|^  against  him,  anything  herein  contained  to  the  contrary 

notwithstanding;  and  the  plaintiff  in  such  action  may  reply  that  he 
had  lands,  tenements,  or  hereditaments  from  his  ancestor  before  the 
original  writ  brought  or  bill  filed;  and  if,  upon  the  issue  joined  there- 
upon, it  be  found  for  the  plaintiff,  the  jury  shall  inquire  of  the  value  of 
the  lands,  tenements,  or  hereditaments  so  descended,  and  thereupon 
judgment  shall  be  given  and  execution  shall  be  awarded  as  aforesaid; 
but  if  judgment  be  given  against  such  heir  by  confession  of  the  action, 
without  confessing  the  assets  descended,  or  upon  demurrer  or  nihil 
dicit,  it  shall  be  for  the  debt  and  damage,  without  any  writ  to  inquire 
of  the  lands,  tenements,  or  hereditaments  so  descended. 

Devisees  to  be  8.  Provided  always,  and  be  it  further  enacted.  That  all  and  every 
M  hein  It^.   ^®  ^^^^  ^^  devisees  made  liable  by  this  act  ahaU  be  liable  and 

chargeable  in  the  same  manner  as  the  heir  at  law  by  force  of  this  act, 
notwithstanding  the  lands,  tenements,  and  hereditaments  to  him  or 
them  devised  shall  be  aliened  before  the  action  brought. 

Traders'  estates  9.  And  be  it  further  enacted.  That  from  and  after  the  passing  of 
to  be  adn^i^sl  ^^  •^  where  any  person  being,  at  the  time  of  his  death,  a  trader, 
tered  in  coaru  within  the  true  intent  and  meaning  of  the  laws  relating  to  bankrupts, 
of  equty.  ^^  ^^  seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tene- 

ments, or  hereditaments,  or  other  real  estate,  which  he  shall  not  by  his 
last  will  have  charged  (a)  with  or  devised  subject  to  or  for  the  payment 
of  his  debts,  and  which  would  be  assets  for  the  payment  of  his  debts 
due  on  any  specialty  in  which  the  heirs  were  bound,  the  same  shall  be 
assets  to  be  administered  in  courts  of  equity  for  the  payment  of  all  the 
just  debts  of  such  person,  as  well  debts  due  on  simple  contract  as  on 
specialty;  and  that  the  heir  or  heirs  at  law,  devisee  or  devisees  of  such 
debtor,  and  the  devisee  or  devisees  of  such  first-mentioned  devisee  or 
devisees,  shall  be  liable  to  all  the  same  suits  in  equity,  at  the  suit  of 

(a)  Horn  v.  Hini%,  2  Sim.  &  S.  448. 
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any  of  the  creditors  of  such  debtor,  whether  creditors  by  simple  con- 
tract or  by  specialty,  as  they  are  liable  to  at  the  suit  of  creditors  by 
specialty  in  which  the  heirs  were  bound:  provided  always,  that  in  the  Creditors  by 
administration  of  assets  by  courts  of  equity,  under  and  by  virtue  of  this  !|[[||d^fij7t.  ^ 
provision,  all  creditors  by  specialty,  in  which  the  heirs  are  bound,  shaU 
be  paid  the  full  amount  of  the  debts  due  to  them  before  any  of  the 
creditors  by  simple  contract  or  by  specialty,  in  which  the  heirs  are  not 
bound,  shall  be  paid  any  part  of  their  demands. 

10.  And  be  it  further  enacted,  That  from  and  after  the  passing  of  In  actions  by  or 
this  act,  where  any  action,  suit,  or  other  proceeding  for  the  payment  thTparorshall' 
of  debts,  or  any  other  purpose,  shall  be  commenced  or  prosecuted  by  not  demur. 

or  against  any  infant  under  the  age  of  twenty-one  years,  either  alone 
or  together  with  any  other  person  or  persons,  the  parol  shall  not 
demur  (a),  but  such  action,  suit,  or  other  proceeding  shall  be  pro< 
secuted  and  carried  on  in  the  same  manner  and  as  effectually  as  any 
action  or  suit  could  before  the  passing  of  this  act  be  carried  on  or  pro- 
secuted by  or  against  any  infant,  where,  according  to  law,  the  parol  did 
not  demur. 

11.  And  be  it  further  enacted.  That  where  any  suit  hath  been  or  Infanu  to  make 
shall  be  instituted  in  any  court  of  equity,  for  the  payment  of  any  debts  conveyances 
of  any  person  or  persons  deceased,  to  which  their  heir  or  heirs,  devisee  the  court. 

or  devisees,  may  be  subject  or  liable,  and  such  court  of  equity  shall 
decree  the  estates  liable  to  such  debts,  or  any  of  them,  to  be  sold  (6) 
for  satisfaction  of  such  debt  or  debts,  and  by  reason  of  the  in&ncy  of 
any  such  heir  or  heirs,  devisee  or  devisees  (c),  an  immediate  convey- 
ance thereof  cannot,  as  the  law  at  present  stands,  be  compelled,  in 
every  such  case  such  court  shall  direct  (<2),  and,  if  necessary,  compel 
such  infant  or  infants  to  convey  such  estates  so  to  be  sold  (by  all 
proper  assurances  (e)  in  the  law)  to  the  purchaser  or  purchasers 
thereof,  and  in  such  manner  as  the  said  court  shall  think  proper  and 
direct;  and  every  such  infant  shall  make  such  conveyance  accordingly; 
and  every  such  conveyance  shall  be  as  valid  and  effectual  to  all  intents 
and  purposes  as  if  such  person  or  persons,  being  an  infant  or  infants, 
was  or  were  at  the  time  of  executing  the  same  of  the  full  age  of  twenty- 
one  years. 

(a)  Kelioll  V.  KeUaU,  2  Mylne  &  K.  (J)  Anon.  1  You.  &  Col.   75.    See 
409 ;  Potpyi  y.  Mamfield,  6  Sim.  637.        1  Keen,  129 ;  Seholefield  y.  Heafield, 

(b)  Smethurtt  y.  Longworth,  2  Keen,      8  Sim.  470. 

603 ;  Holme  y.  Williams,  8  Sim.  557.  («)  Fadclife  y.  Ecele»,  1  Keen,  130  ; 

(c)  Broo*  y.  Smith,  2  Russ.  &  M.  73 ;      Petmy  y.  Pretor,  9  Sim.  135. 
Pemny  y.  Pretor,  9  Sim.  135. 
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PenoDs  haying       12.  And  be  it  further  enacted.  That,  where  any  lands,  tenements, 
a  life  interest      ^^  hereditaments  hath  been  or  shall  be  devised  in  settlement  by  any 

may  conyey  tne  ^       •' 

fee,  if  the  esute  person  or  persons  whose  estate  under  this  act,  or  by  law,  or  by  his  or 

iold."*"^**  ^  ^  ^^®^'  '^  ^'  ^'^^'  *^®^  ^®  ^^^^  ^^  *^®  payment  of  any  of  his  or  their 

debts,  and  by  such  devise  shall  be  vested  in  any  person  or  persons  for 
life  or  other  limited  interest,  with  any  remainder,  limitation,  or  gift 
over,  which  may  not  be  vested,  or  may  be  vested  in  some  person  or 
persons  from  whom  a  conveyance  or  other  assurance  of  the  same 
cannot  be  obtained,  or  by  way  of  executory  devise,  and  a  decree  shall 
be  made  for  the  sale  thereof  for  the  payment  of  such  debts  or  any  of 
them,  it  shall  be  lawful  for  the  court  by  whom  such  decree  shall  be 
made  to  direct  any  such  tenant  for  life,  or  other  person  having  a 
limited  interest,  or  the  first  executory  devisee  thereof,  to  convey, 
release,  assign,  surrender,  or  otherwise  assure  the  fee-simple  or  other 
the  whole  interest  or  interests  so  to  be  sold  to  the  purchaser  or  pur- 
chasers, or  in  such  manner  as  the  said  court  shall  think  proper;  and 
every  such  conveyance,  release,  surrender,  assignment,  or  other  assur- 
ance shall  be  as  effectual  as  if  the  person  who  shall  make  and  execute 
the  same  were  seised  or  possessed  of  the  fee-simple  or  other  whole 
estate  so  to  be  sold. 


Not  to  repeal 
act  33  Geo.  I, 
(  F.)  relating  to 
debts  due  to 
bankers. 


13.  And  be  it  further  enacted.  That  nothing  in  this  act  shall  extend 
or  be  deemed  or  construed  to  extend  to  repeal  or  alter  an  act  made  by 
the  Parliament  of  Ireland,  in  the  thirty*  third  year  of  the  reign  of  King 
Greorge  (a)  the  First,  intituled  "  An  Act  for  the  better  securing  the 
Payment  of  Bankers'  Notes,  and  for  providing  a  more  effectual  Remedy 
for  the  Security  and  Payment  of  the  Debts  due  by  Bankers.'* 


(a)  The  following  words  are  omitted     dom  in  the  eighth  year  of  the  reign  of 
here :  *'  the  second,  intituled,  '  An  Act     King  George.' 
for  repealing  an  Act  passed  in  this  king- 
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2  &  3  VICT.  CAP.  60.— [Royal  Jsaent,  August  \7th,  1839.] 

An  Act  to  explain  and  extend  the  Provisions  of  an  Act  passed  in  the 
First  Tear  of  His  late  Majesty  King  Williatn  the  Fourth,  intituled 
**  An  Act  for  consolidating  and  amending  the  Laws  for  facilitating 
the  Payment  of  Debts  out  of  Real  Estate** 


£8TATE8  OF  DEBTORS  MAY  BE  MORTGAGED  AS  ^ELL  AS  SOLD. 

Whereas  bj  an  act  passed  in  the  first  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  ^*  An  Act  for  consolidating  1 1  g.  4  & 
and  amending  the  Laiivs  for  facilitating  the  Payment  of  Debts  out  of  ^  W.  4,  c.  47. 
Real  Estate,"  it  was  (amongst  other  things)  enacted,  that  where  any 
suit  had  been  or  should  be  instituted  in  any  court  of  equity  for  the 
payment  of  any  debts  of  any  person  or  persons  deceased  to  which  their 
heir  or  heirs,  devisee  or  devisees,  might  be  subject  or  liable,  and  such 
court  of  equity  should  decree  the  estates  liable  to  such  debts  or  any  of 
them  to  be  sold  for  satisfaction  of  such  debt  or  debts,  and  by  reason  of 
the  infancy  of  any  such  heir  or  heirs,  devisee  or  devisees,  an  immediate 
conveyance  thereof  could  not,  as  the  law  then  stood,  be  compelled,  in 
every  such  case  such  court  should  direct,  and  if  necessary  compel,  such 
infant  or  infants  to  convey  such  estates  so  to  be  sold  (by  all  proper 
assurances  in  the  law)  to  the  purchaser  or  purchasers  thereof,  and  in  « 

such  manner  as  the  said  court  should  think  proper  and  direct,  and 
every  such  infant  should  make  such  conveyance  accordingly,  and  every 
such .  conveyance  should  be  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  such  person  or  persons  being  an  infant  or  infants  was  or 
were  at  the  time  of  executing  the  same  of  the  full  age  of  twenty-one 
years;  and  it  was  also  thereby  farther  enacted,  that  where  any  lands, 
tenements,  or  hereditaments  had  been  or  should  be  devised  in  settle- 
ment by  any  person  or  persons  whose  estate  under  the  said  act  now  in 
recital  or  by  law,  or  by  his  or  their  will  or  wills,  should  be  liable  to  the 
payment  of  any  of  his  or  their  debts,  and  by  such  devise  should  be 
vested  in  any  person  or  persons  for  life  or  other  limited  interest,  with 
any  remainder,  limitation,  or  gift  over  which  might  not  be  vested,  or 
might  be  vested  in  some  person  or  persons  from  whom  a  conveyance  or 
other  assurance  of  the  same  could  not  be  obtained,  or  by  way  of  ex- 
ecutory devise,  and  a  decree  should  be  made  for  the  sale  thereof  for 
the  payment  of  such  debts  or  any  of  them,  it  should  be  lawful  for  the 
court  by  whom  such  decree  should  be  made  to  direct  any  such  tenant 
for  life  or  other  person  having  a  limited  interest,  or  the  first  executory 
devisee  thereof,  to  convey,  release,  assign,  surrender,  or  otherwise 
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assure  the  fee-simple  or  other  the  whole  interest  or  interests  so  to  be 
sold  to  the  purchaser  or  purchasers,  or  in  such  manner  as  the  said 
court  should  think  proper;  and  every  such  conveyance,  release,  sur- 
render, assignment,  or  other  assurance  should  be  as  effectual  as  if  the 
person  who  should  make  and  execute  the  same  were  seised  or  possessed 
of  the  fee-simple  or  other  whole  estate  so  to  be  sold:  And  whereas 
doubts  are  entertained  whether  the  hereinbefore  recited  provisions  of 
the  said  act  extend  to  authorize  courts  of  equity  to  direct  mortgages  as 
well  as  sales  to  be  made  of  the  estates  of  such  infant  heirs  or  devisees, 
or  of  lands,  tenements,  or  hereditaments  so  devised  in  settlement  as 
aforesaid,  and  also  to  authorize  such  sales  and  mortgages  to  be  made  in 
cases  where  such  tenant  for  life  or  other  person  having  a  limited  in- 
terest, or  such  first  executory  devisee  as  aforesaid,  is  an  infant;  and  it 
is  expedient  that  the  said  provisions  of  the  said  act  should  be  so  ex- 
tended, and  that  further  provision  should  be  made  in  relation  thereto 
Recited provi-    in  manner  hereinafter  mentioned:    Be  it  therefore  enacted  by  the 
nonsof  n  G^4    Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
extended  to        the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Par- 
M^  M  w"u  M  ^"*«"*  assembled,  and  by  the  authority  of  the  same,  that  the  said 
ud'eaofestatea.    hereinbefore  recited  provisions  of  the  said  act  shall  extend  and  the 

same  are  hereby  extended  to  authorize  courts  of  equity  to  direct  mort- 
gages as  well  as  sales  to  be  made  of  the  estates  of  such  infant  heirs  or 
devisees,  and  also  of  lands,  tenements,  or  hereditaments  so  devised  in 
settlement  as  aforesaid,  and  to  authorize  such  sales  and  mortgages  to 
be  made  in  cases  where  such  tenant  for  life  or  other  person  having 
a  limited  interest,  or  such  first  executory  devisee  as  aforesaid,  is 
an  infant. 

DESTINATION   OF   SURPLUS. 

Suq)lus  of  2.  And  be  it  further  enacted.  That  when  any  sale  or  mortgage  shall 

flronrfiiich'sa^  ^  made  in  pursuance  of  the  said  recited  act  or  this  act,  the  surplus 
or  mortgage  to  (if  any)  of  the  money  raised  by  such  sale  or  mortgage,  which  shall 
8»me  manner^  remain  after  answering  the  purposes  for  which  the  same  shaU  have 
aa  the  eautea  ao  been  raised,  and  defraying  all  reasonable  costs  and  expenses,  shall  be 
ffaeed  would'  considered  in  all  respects  of  the  same  nature,  and  descend  or  devolve 
have.  in  the  same  manner,  as  the  estate,  or  the  lands,  tenements,  or  heredit- 

aments so  sold  or  mortgaged,  and  shall  belong  to  the  same  persons,  be 
subject  to  the  same  limitations  and  provisions,  and  be  applicable  to  the 
same  purposes  as  such  estate  or  such  lands,  tenements,  or  heredit- 
aments would  have  belonged  and  been  subject  and  applicable  to  in  case 
no  such  sale  or  mortgage  had  been  made. 
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Srustets  anb  imottsagees. 

1 1  GEO.  IV.  &  1  WILL.  IV.  c.  60.— [Royal  Assent,  July  23rd,  1830]. 

An  Act  for  amending  the  Laws  respecting  Conveyances  and  Transfers 
of  Estates  and  Funds  vested  in  Trustees  and  Mortgagees ;  and  for 
enabling  Courts  of  Equity  to  give  Effect  to  their  Decrees  and  Orders 
in  Certain  Cases, 

PARTIAL   REPEAL   OF   FORMER   ACTS. 

Whereas  an  act  was  passed  in  the  sixth  year  of  the  reign  of  his  late  6  Geo.  4,  c.  74. 
Majesty  ELing  George  the  Fourth,  intituled  **  An  Act  for  consolidating 
and  amending  the  Laws  relating  to  Conreyances  and  Transfers  of 
Estates  and  Funds  vested  in  Trustees  who  are  Infants,  Idiots,  Lunatics, 
or  Trustees  of  unsound  Mind,  or  who  cannot  he  compelled  or  refuse  to 
act;  and  also  the  Laws  relating  to  Stocks  and  Securities  belonging 
to  Infants,  Idiots,  Lunatics,  and  persons  of  unsound  Mind:*'     And  2  Geo.  1,(1). 
whereas  an  act  was  passed  in  the  Parliament  of  Ireland,  in  the  second 
year  of  the  reign  of  King  George  the  First,  intituled  '*  An  Act  to 
enable  Infants  who  are  seised  or  possessed  of  Estates  in  Fee,  in  Trust 
or  by  way  of  Mortgage,  to  make  Conveyances  of  such  Estates:"  And  6  Geo.  2,  (1). 
whereas  an  act  was  passed  in  the  Parliament  of  Ireland,  in  the  fifth 
year  of  the  reign  of  King  (xeorge  the  Second,  intituled  "  An  Act  to 
enable  Idiots  and  Lunatics  who  are  seised  or  possessed  of  Estates  in 
Fee  or  for  lives  or  Terms  of  Years,  in  Trust  or  by  way  of  Mortgage, 
to  make  Conveyances,  Surrenders,  or  Assignments  of  Estates;   and 
to  prevent  Delay  in  Suits  in  Equity,  where  Trustees  are  not  found:" 
And  whereas  an  act  was  passed  in  the  seventh  year  of  the  reign  of  his  7  Geo.  4,  c  43. 
late  Majesty  King  George  the  Fourth,  intituled  "  An  Act  to  amend 
the  Laws  in  force  in  Ireland  relatiog  to  Conveyances  and  Transfers  of 
Estates  and  Funds  vested  in  Trustees;'*  And  whereas  it  is  expedient 
that  the  provisions  of  the  said  acts  should  be  consolidated  and  en- 
larged; Be  it  therefore  enacted,  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,   in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same.  That  the  said  recited  acts  shall  be  and  the  same  Recited  acts  re« 
are  hereby  repealed,  except  so  far  as  the  same  relate  to  stock  belonging  J^'hcrcin'mMi. 
beneficially  to  infants  or  lunatics,  and  also  except  as  to  such  proceed-  tioned. 
ings  of  any  description,  under  the  same  acts  respectitely,  as  shall  have 
been  commenced  before  the  passing  of  this  act,  and  which  may  be 
proceeded  in  according  to  the  provisions  of  the  said  recited  acts  re- 
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spectivelj,  or  according  to  the  provisions  of  this  act,  as  shall  be 
thought  expedient:  Provided  always,  that  the  several  acts  repealed  by 
the  said  first-recited  act  shall  not  be  revived. 


Rules  for  the 
interpretation 
of  this  act. 


"  Land." 


«  Stock." 


««  Diyidends." 
**  Conveyance." 


"  Transfer." 
"  Lunatic." 

•'  Heir." 
"  Executor." 


Number  and 
gender. 


DEFINITIONS. 

2.  And  inasmuch  as,  in  order  to  avoid  unnecessary  repetition, 
certain  words  are  used  in  this  act  as  describing  subjects  some  of  which, 
according  to  their  usual  sense,  such  words  would  not  embrace;  for  the 
understanding  of  the  sense  attached  to  them  in  this  act,  be  it  further 
enacted.  That  the  provisions  of  this  act  shall  extend  to  and  include  the 
several  other  estates  and  persons,  matters  and  things  hereinafter  men- 
tioned; (that  is  to  say,)  those  relating  to  land,  to  any  manor,  messuage» 
tenement,  hereditament,  or  real  property  of  whatever  tenure  (a)  and  to 
property  of  every  description  transferable  otherwise  than  in  books 
kept  by  any  company  or  society,  or  any  share  thereof  or  interest  (b) 
therein;  those  relating  to  stock,  to  any  fund,  annuity,  or  security  trans- 
ferable in  books  kept  by  any  company  or  society  established  or  to  be 
established,  or  to  any  money  payable  for  the  discharge  or  redemption 
thereof,  or  any  share  or  interest  therein;  those  relating  to  dividends, 
to  interest,  or  other  annual  produce;  those  relating  to  a  conveyance,  to 
any  fine,  recovery,  release,  surrender,  assignment,  or  other  assur- 
ance (c),  including  all  acts,  deeds,  and  things  necessary  for  making  and 
perfecting  the  same;  those  relating  to  a  transfer,  to  any  assignment, 
payment,  or  other  disposition;  those  relating  to  a  lunatic,  to  any  idiot 
or  person  of  unsound  mind  or  incapable  of  managing  his  affairs;  those 
relating  to  an  heir,  to  any  devisee  (£?)  or  other  real  representative  (e)  by 
the  common  law  or  by  custom  (/)  or  otherwise;  and  those  relating  to 
an  executor,  to  any  administrator  or  other  personal  representative; 
unless  there  be  something  in  the  subject  or  context  repugnant  to  such 
construction:  and  whenever  this  act,  in  describing  or  referring  to  any 
trustee  or  other  person,  or  any  trust,  land,  conveyance,  matter,  or 
thing,  uses  the  word  importing  the  singular  number  or  the  masculine 
gender  only,  the  same  shall  be  understood  to  include  and  shall  be 
applied  to  several  persons  as  well  as  one  person,  and  females  as  well  as 
males,  and  bodies  corporate  as  well  as  individuals,  and  several  trust 
lands,  stocks,  conveyances,  matters,  or  things  respectively,  as  well 
as  one  trust,  land,  stock,  conveyance,  matter,  or  thing  respectively. 


(a)  Reg.  v.  Pitt^  2  Per.  &  D.  585 ; 
3  Jurist,  1028. 

(b)  In  re  Welch,  3  Myl.  &  Cr.  292 ; 
Price  y.  Dewhurst,  8  Sim.  617. 

(c)  See Radclif  Y.Eccle9flKeen,lZ0. 


(rf)  See  Ex  parte  Payne,  6  Sim.  645. 
(e)  See  Brook  y.  SmiiAf  2  Russ.  & 
Mylne,  73. 

(/)  See  In  re  Debary,  5  Sim.  283. 
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unless  there  be  something  in  the  subject  or  context  repugnttit  to 
such  construction. 


LUNATIC  TRUSTEES  AND  MORTGAGEES — CONVEYANCE. 

3.  And  be  it  further  enacted.  That  where  any  person  seised  or  pos-  When  trustees 
sessed  of  any  land  upon  any  trust  or  by  way  of  mortgage  shall  be  of kn?Selu- 
lunatic,  it  sliall  be  lawful  for  the  committee  of  the  estate  of  such  oatic,  the  Lord 
person,  by  the  direction  of  the  Lord  Chancellor  of  Great  Britain,  being  S^cT  thrcom^ 
intrusted  by  virtue  of  the  King's  sign  manual  with  the  care  and  com-  mitteesof  such 
mitment  of  the  custody  of  the  persons  and  estates  of  persons  found  Je"lMd^-*^  ^^^' 
idiot,  lunatic,  or  of  unsound  mind,  to  convey  such  land,  in  the  place 
of  such  trustee  or  mortgagee^  to  such  person  and  in  such  manner 
as  the  said  lord  (a)  shall  think  proper;  and  every  such  conveyance 
shall  be  as  effectual  as  if  the  trustee  or  mortgagee,  being  lunatic, 
had  been  of  sane  mind,  memory,  and  understanding,  and  had  made 
and  executed  the  same. 


LUNATIC   TRUSTEES   AND   EXECUTORS — TRANSFER. 

4.  And  be  it  further  enacted,  That  where  any  stock  shaU  be  stand-  or  may  direct 
ing  in  the  name  of  any  person  who  shall  be  a  lunatic,  as  a  trustee  or  or*o^™"pc«oii 
executor,  alone  or  jointly  with  any  other  person,  or  shall  continue  to  to  transfer 
be  standing  in  the  name  of  a  deceased  person  whose  executor  shall  be  Jj^njin^^'in  °he 
lunatic,  or  shall  be  otherwise  vested  in  or  transferable  by  any  person  name  of  a  lu- 
who  shall  be  lunatic,  for  the  benefit  of  some  other  person,  it  shall  be  ^^^  receive  Uie 
lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  to  direct  the  dividends. 
committee  of  the  estate  of  any  such  lunatic  to  transfer  or  join  in  trans- 
ferring such  stock  to  or  into  the  name  of  such  person  and  in  such 
manner  as  the  said  Lord  Chancellor  shall  think  proper,  and  also  to 
order  such  person  appointed  as  aforesaid  to  receive  and  pay  over  or 
join  in  receiving  and  paying  over  the  dividends  of  such  stock  in  such 
manner  as  the  said  Lord  Chancellor  shall  direct;  and  every  such  trans- 
fer, receipt,  and  payment,  shall  be  as  effectual  as  if  the  person  being 
lunatic  had  been  of  sane  mind,  memory,  and  understandings  and  had 
transferred,  received,  and  paid,  or  joined  in  transferring,  receiving, 
4md  paying,  such  stock  or  dividends. 


CONVEYANCE   AND   TRANSFER   BEFORE   INQUISITION. 

5.  And  be  it  further  enacted.  That  where  any  such  person  as  afore-  Lord  Chancel- 

(a)  Anon.  5  Sim.  322 ;  but  see,  also,  Tn  re  Shorrocka^  I  Myl.  &  C.  31. 
VOL.  II.  C  C 
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lor,  before  in* 
quisidon,  XDay 
appoint  a  per* 
son  to  convey 
or  transfer. 
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nid  being  lunatic  shall  not  have  been  found  such  bj  inquisition  (a), 
it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid*  to 
direct  any  person  whom  the  said  Lord  Chancellor  may  think  proper  to 
appoint  for  that  purpose,  in  the  place  of  such  last-mentioned  hmatie, 
to  convey  or  join  in  conveying  such  land,  or  to  transfer  or  join  in  trans- 
ferring such  stock,  and  receive  and  pay  over  the  dividends  thereof^  as 
hereinbefore  is  mentioned:  and  every  such  conveyance,  transfer,  re- 
ceipt, or  payment,  shall  be  as  effectual  as  if  the  said  person  being  lunatic 
had  been  of  sane  mind,  memory,  and  understanding,  and  had  made, 
done,  or  executed  the  same;  but  where  any  sum  of  money  shall  be 
payable  to  such  lunatic,  no  such  last-mentioned  order  shall  be  made  if 
such  sum  of  money  shall  exceed  seven  hundred  pounds;  and  where  any 
sum  not  exceeding  ^even  hundred  pounds  shall  be  payable  to  such 
hmatie,  and  any  such  order  shall  be  made,  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  shall  direct  to  whom  and  in  what  manner  the 
money  so  payable  shall  be  paid;  and  every  payment  made  in  pursuance 
of  such  direction  shall  effectually  discharge  the  person  paying  the  same 
from  the  money  which  he  shall  so  pay. 


INFANT  TRUSTEES  AND   MORTGAGEES — COMTETANCE. 

Infant  trosteei  6.  And  be  it  ftirther  enacted,  That  where  any  person  seised  or  pos- 
eniSbled^con*  Bussed  of  any  land  upon  any  trust  or  by  way  of  mortgage  (&),  shall  be 
yey  by  the  di-  under  the  age  of  twenty-one  years,  it  shall  be  lawful  for  such  infant* 
court  of  Chan-  ^7  ^^®  direction  of  the  court  of  Chancery,  to  convey  the  same  to  sudi 
ctry.  person  and  in  such  manner  as  the  said  court  shall  think  proper;  and 

every  sudi  conveyance  shall  be  as  effectual  as  if  the  infant  trustee  or 
mortgagee  had  been,  at  the  time  of  making  or  executing  the  same,  of 
the  age  of  twenty-one  years. 


Infant  tmsteea 
or  mortgagees 
of  land  within 
the  jurisdiction 
of  the  courts  of 
Lancaster, 
Chester,  Dur- 
lkam,andWalei« 


INFANT  TRtTSTEES   AND   MORTGAGEES — LOCAL  JURISDICTIONS. 

7.  And  be  it  further  enacted,  That  where  any  person  seised  or  pos- 
sessed upon  any  trust  or  by  way  of  mortgage  of  any  land  situated 
within  the  duchy  of  Lancaster,  or  the  counties  palatine  of  Chester, 
Lancaster,  and  Durham  respectively,  or  the  principality  of  Wales^ 
shall  be  under  the  age  of  twenty-one  years,  it  shall  be  lawful  for  such 
infant,  by  the  direction  of  the  court  of  the  Duchy  Chamber  of  Lan- 
caster, the  court  of  Exchequer  in  the  county  palatine  of  Chester  (c), 
the  court  of  Chancery  in  the  county  palatine  of  Lancaster,  the  court  of 


(a)  Re  Tottenhamf  1  Jurist,  653. 
(6)  In  re  Wilton,  in  re  Gawthomef  8 


Sim. 392:  Greeny.  Holden,  1  Beav.207. 
(c)  1  WiU.  4,  c.  70,  s.  14. 


TRUSTEES  AND  MORTGAGEES.  33^ 

Chancery  in  the  county  palatine  of  Durham,  and  the  several  courts  of 
Great  Session  in  Wales  (a)  respectively,  as  to  premises  within  the  ju- 
riadictbn  of  the  same  courts  respectively,  to  convey  such  lands  to  such 
person  and  in  sudi  manner  as  the  said  courts  respectively  shall  think 
proper,  in  like  manner  as  such  infant  is  hereinbefore  empowered  to 
convey  the  same  by  the  direction  of  the  court  of  Chancery. 

TRUSTEES  OUT   OP  JURISDICTION,  &C. — CONYBYANCE. 

8.  And  be  it  further  enacted.  That  where  any  person  seised  of  any  when  trastees 

land  upon  any  trust  (6)  shall  be  out  of  the  jurisdiction  of  or  not  ame-  ^^^'^^  ^h* 

nable  to  the  process  of  the  court  of  Chancery,  or  it  shall  be  uncertain,  jurisdiction,  or 

where  there  were  several  trustees,  which  of  them  was  the  survivor,   >*  i»  «nc«rtain 

whether  they  be 
or  it  shall  be  uncertain  whether  the  trustee  last  known  to  have  been  alive,  or  who 

seised  as  aforesaid  be  living  or  dead,  or,  if  known  to  be  dead,  it  shall  ^7  ^  ^®  _^ 

.  ,  heir,  the  court 

not  be  known  who  is  his  heir;  or  if  any  trustee  seised  as  aforesaid,  or  of  Chancery 

the  heir  of  any  such  trustee  (c),  shall  neglect  or  refuse  to  convey  such  ™*y  appoint  a 

,  person  to  con* 

land  for  the  space  of  twenty-eight  days  next  after  a  proper  deed  (<f)  vey. 
for  making  such  conveyance  shall  have  been  tendered  for  his  execution 
by,  or  by  an  agent  duly  authorized  by,  any  person  entitled  to  require 
the  same;  then  and  in  every  or  any  such  case  it  shall  be  lawful  for  the 
said  court  of  Chancery  to  direct  any  person  whom  such  court  may 
think  proper  to  appoint  for  that  purpose,  in  the  place  of  the  trustee  or 
heir,  to  convey  (e)  such  land  (/)  to  such  person  and  in  such  manner 
as  the  said  court  shall  think  proper;  and  every  such  conveyance  shall 
be  as  effectual  as  if  the  trustees  seised  as  aforesaid,  or  his  heir,  had 
made  and  executed  the  same  (^r). 

TRUSTEES   OUT  OF  JURISDICTION,  &C. CHATTELS    REAL. 

9.  And  be  it  further  enacted.  That  where  any  person  possessed  of  When  trasteei 
any  land  for  any  term  of  years  upon  any  trust  shall  be  out  of  the  ju-  o^  J««««hold  es- 
risdiction  of  or  not  amenable  to  the  process  of  the  court  of  Chancery,    the  jurisdiction, 
or  it  shall  be  uncertain  whether  the  trustee  last  known  to  have  been   ^^ 

(fl)  1  Wm.  4,  c.  70,  8.  14.  temp.  Sugd.  11. 

lb)  In  re  the  De  Clifford's  Eiiate,  2  {d)  Es  parte  Payne,  6  Sim.  645. 

Myl.  &  K.  624,  (oyerraling  Ex  parte  (e)  Reg.  t.  Pitt,  2  Per.  &  D.  585 ;  3 

Merry,    1   Myl.  &   K.   677);    In   re  Jurist,  1028. 

Deardon,  3  Myl.  &  IL  508.  (/)  See  s.  2. 

(c)  Es  parte  Whitton,  1  Keen,  278,  (ff)  In  re  Smith,  2  Jnr.  886;  In  re 

overruling  in  effect  In  re  Goddard,   1  Down,  lb.;  In  re  Fairetwell,  Id.  987 ; 

Myl.  &  K.  25 ;  In  re  Stanley,  5  Sim.  In  re  WiUon,  Id.;  Ex  parte  Foley,  Id. 

320;   Ex  parte  Payne,  6  Sim.  645;  1012;  8  Sim.  395. 
Prendergaet  v.  Eyre,  1  Uoyd  &  G. 

c  c2 
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possessed  as  aforesaid  be  liying  or  dead;  or  if  any  trustee  possessed  as 
aforesaid,  or  the  executor  (a)  of  any  such  trustee,  shall  neglect  or 
refuse  to  assign  or  surrender  such  land  for  the  space  of  twenty-eight 
days  next  after  a  proper  deed  for  making  such  assignment  or  surrender 
shall  have  been  tendered  for  his  execution  by,  or  by  any  agent  duly 
authorized  by,  any  person  entitled  to  require  the  same;  then  and  in 
every  or  any  such  case  it  shall  be  lawful  for  the  said  court  of  Chancery 
to  direct  any  person  whom  such  court  may  think  proper  to  appoint  for 
that  purpose,  in  the  place  of  the  trustee  or  executor,  to  assign  or  sur- 
render such  land  to  such  person  and  in  such  manner  as  the  court  shall 
think  proper;  and  every  such  assignment  or  surrender  shall  be  as 
effectual  as  if  the  trustee  possessed  as  aforesaid,  or  his  executor,  bad 
made  and  executed  the  same. 

TRUSTEES   OUT   OF   JURISDICTION,  &C, — STOCKS   OR   FUNDS. 

Tnmsferof  10.  And  be  it  ftirther  enacted,  That  where  any  person  in  whose 

stocka  or  fundi,  j^^^^  ^g  ^  trustee  or  executor  (b),  (either  alone  or  together  with  the 

name  of  any  other  person),  or  in  the  name  of  whose  testator,  (whether 
as  a  trustee  or  beneficially),  any  stock  shall  be  standing,  or  any  other 
person  who  shall  otherwise  have  power  to  transfer  or  join  with  any 
other  person  in  transferring  any  stock  to  which  some  other  person 
shall  be  beneficially  entitled,  shall  be  out  of  the  jurisdiction  (c)  of  or 
not  amenable  to  the  process  of  the  court  of  Chancery,  or  it  shall  be 
uncertain  whether  such  person  be  Hving  or  dead;  or  if  any  sudi 
trustee  or  executor  or  other  person  shall  neglect  or  refiise  (d)  to 
transfer  such  stock,  or  receive  and  pay  over  the  dividends  thereof,  to 
the  person  entitled  thereto  or  to  any  part  thereof  respectively,  or  as 
he  shall  direct,  for  the  space  of  thirty-one  days  next  after  a  request  in 
writing  for  that  purpose  shall  have  been  made  to  any  such  trustee  or 
executor,  or  other  person,  by  the  person  entitled  as  aforesaid;  then 
and  in  every  or  any  such  case  it  shall  be  lawful  for  the  court  of 
Chancery  to  direct  such  person  as  the  said  court  shall  think  proper  to 
appoint  for  that  purpose,  in  the  place  of  such  trustee  or  executor  or 
other  person,  to  transfer  or  join  in  transferring  such  stock  to  or  into 
the  name  of  such  person  and  in  such  manner  as  such  court  shall 
direct,  and  also  to  order  any  person  appointed  as  aforesaid  to  receive 

(a)  In  re  Anderwn,  1  Lloyd  &  G.  (c)  Hutehinscn  y.  StephenM,  5  Sim. 

temp.  Sugd.  27.  498 ;  Crouch  ▼.  Crouch,  2  Jurist,  773 ; 

(6)  In  re  Andereon,  1  Lloyd  8c  6.  Awm.  Id.  886. 

temp.  Sngd.  27 ;   Ejp  parte  Dover,  5  (d)  Ex  parte  Winter,  5  Rum.  284 ; 

Sim.  500 ;  JSr  parte  Merry,  1  Myl.  &  Ex  parte  Hagger,  I  Beavan,  98. 
K.  677. 
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and  pay  over  or  join  in  reoeiying  and  paying  over  the  dividends  of 
such  stock  in  such  manner  as  the  said  court  shall  direct;  and  every 
snch  transfer,  receipt,  and  payment,  shall  be  as  effectual  as  if  the  said 
trustee,  or  executor,  or  other  person,  had  transferred  or  joined  in  trans- 
ferring such  stock,  or  had  received  and  paid  or  joined  in  receiving  and 
paying  the  said  dividends. 


ORDERS,    HOW  TO   BE    MADE. 

11.  And  be  it  further  enacted.  That  every  direction  or  order  to  be  Direcdoni  or 
made  in  pursuance  of  this  act  by  the  Lord  Chancellor,  intrusted  as  courrof  Chim- 
aforesaid,  or  by  the  court  of  Chancery,  or  by  any  other  court  herein-  eery,  or  by  the 
before  mentioned,  shall  be  signified  by  an  order  to  be  made  in  any   jop'^c  under 
cause  (a)  depending  in  such  court  respectively,  or  upon  petition  (6)   fhe  authority  of 
in  the  lunacy  (c)  or  matter ;  and  such  person  as  hereinafter  is  men-  ^J|^^^J|^  p^ 
tioned  shall  be  the  petitioner,  whether  such  person  be  or  be  not  under  tition. 
any  legal  disability;  (that  is  to  say),  if  the  same  shall  relate  to  a  con- 
veyance, transfer,  receipt,  or  payment  to  or  in  such  manner  as  may  be 
directed  by  any  person  beneficially  entitled,  then  upon  the  petition  of 
the  person  or  some  or  one  of  the  persons  beneficially  entitled  to  the 
land,  stock,  or  dividends  to  be  conveyed,  transferred,  received,  or  paid; 
and  if  the  same  shall  relate  to  a  conveyance  in  order  to  vest  any  land 
or  stock  in  a  new  trustee  duly  appointed  by  virtue  of  some  power  or 
authority  in  some  instrument  creating  or  declaring  the  trusts  of  such 
land  or  stock,  or  by  the  court  of  Chancery,  either  alone  or  together 
with  any  continuing  trustee,  then  upon  the  petition  either  of  the  trus- 
tee or  some  or  one  of  the  trustees  in  whom  the  same  shall  be  proposed 
to  be  vested,  or  of  any  person  having  an  interest  therein;  and  if  the 
same  shall  relate  to  the  conveyance  of  an  estate  in  mortgage,  then 
upon  the  petition  of  the  person  or  some  or  one  of  the  persons  entitled 
to  the  equity  of  redemption  thereof,  or  of  the  person  or  some  or  one 
of  the  persons  entitled  to  the  monies  thereby  secured,  or  the  guardian 
or  committee  or  some  or  one  of  the  guardians  or  committees  of  the 
person  entitled  to  such  monies,  if  an  infant  or  lunatic. 


OLt>  TRUSTS — BILL  TO   ESTABLISH    RlC^HT. 

12.  Provided  always  nevertheless,  and  be  it  further  enacted,  That 

(a)  Broom  y.  Broom,  3  MyL  &  K.  (b)  7firtfiFV>ir^,2Rnfls.449;  Crouch 

443;    Walion  t.  Merry,  6  Sim.  328;  y. Crouch,  2  Jurist,  773. 

Miller  T.  KrUffhi,  1  Keen,  129,  (oyer-  (c)  See  Sugd.  Acts  by  Jemmett,  154, 

ruling  FelUnoee  y.  TIU,  5  Sim.  319;  Pry-  n.  (a). 
iharch  y.  Havard,  6  Sim.  9). 


Lord  Chancel- 
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lor  or  court  where,  on  account  of  tlie  length  of  time  (a)  which  shall  have  elapsed 
b*ff^to^be*'fil*d  ^^^^  *^®  creation  or  last  declaration  of  a  trust,  the  title  of  the  person 
to  establiah  the  claiming  a  conveyance  or  transfer  maj  appear  to  require  deliberate  in- 


right 


yestigatibn  in  the  presence  of  all  parties  interested,  in  order  to  prevent 
the  vesting  of  the  legal  estate  in  a  person  who  maj  not  really  be  enti- 
tled to  the  benefit  thereof;  or  if  under  other  circumstances  it  shall 
appear  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  court  of 
Chancery,  or  any  other  court  hereinbefore  mentioned,  not  proper  to 
make  an  order  upon  petition;  it  shall  be  lawful  (5)  for  such  Lord 
Chancellor  or  any  such  court  to  direct  a  bill  to  be  filed  to  establish  the 
right  of  the  party  seeking  the  conveyance  or  transfer,  and  upon  the 
establishment  by  a  decree  of  such  right,  by  the  same  decree,  or  any 
order  in  the  cause  or  in  the  lunacy,  or  both,  to  direct  a  conveyance  or 
transfer  to  be  made  according  to  the  intent  of  this  act. 


Committees, 
infants,  &&, 
may  be  com- 
pelled to  con- 
vey, transfer, 
ftc 


PERSONS   APPOINTED   COMPELLABLE   TO   CONVEY,  &C. 

13.  And  be  it  further  enacted,  That  any  committee,  infant,  or  other 
person  directed  by  virtue  of  this  act  to  make  or  join  in  making  any 
conveyance  or  transfer,  or  receipt  or  payment,  shall  and  may  be  com- 
pelled, by  the  order  to  be  obtained  as  hereinbefore  is  mentioned,  to 
make  and  execute  the  same  in  like  manner  as  trustees  of  full  age,  and 
of  sane  mind,  memory,  and  understanding,  are  compellable  to  convey, 
transfer,  or  receive  and  pay  over  the 'trust  estates  or  funds  vested  in 
them  respectively. 


MORTGAGE  MONEY— INFANTS. 

Mortgage  mo-  14.  And  be  it  fiirther  enacted.  That  where  the  person  or  any  of  the 
ncy  J®^°°8ing  persons  to  whom  any  money  shall  be  payable,  in  or  towards  the  re- 
paid into  the  demption  or  discharge  of  any  mortgage  or  incumbrance  of  which  a 
^'  Vn^^  release  or  conveyance  shall  be  obtained  under  the  powers  of  this  act, 
rect  shall  be  an  infant,  it  shall  be  lawful  for  the  person  by  whom  such 

money  shall  be  payable  to  pay  the  same  into  the  Bank  of  England  in 
the  name  and  with  the  privity  of  the  Accountant-General  of  the  court 
of  Chancery  or  of  the  court  of  Exchequer,  to  be  placed  to  his  account 
in  trust  in  any  cause  then  depending  in  the  said  court  concerning  such 
money,  or,  if  there  shall  be  no  such  cause,  to  the  credit  of  such  infant, 
subject  to  the  order  and  disposition  of  the  said  court  respectively,  or 
to  such  person  or  persons  or  in  such  other  manner  as  the  said  court 
respectively  shall  direct;  and  the  said  court  shall  and  is  hereby  em- 


(a)    Goodnm  v.  EHUion,   3  ^uss. 
583. 


(6)  In  re  the  De  CUffw^e  EeMt, 
2  Myl.  &  K.  624. 
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powered  to  order  any  money  which  shall  so  be  paid  into  court  to  be 
invested  in  the  public  funds>  and  to  order  distribution  thereof,  or  pay- 
ment of  the  dividends  thereof,  as  to  the  said  court  shall  seem  reason- 
able; and  every  cashier  of  the  Bank  of  England  who  shall  receive  any 
such  money  is  hereby  required  to  give  to  the  person  paying  the  same 
a  receipt  for  such  money;  and  such  receipt  shall  be  an  effectual  dis- 
charge for  the  money  therein  respectively  expressed  to  have  been  re- 
ceived. 


TKUSTXESj    HAYING   INTEREST  OR   DUTY,  AND  MORTGAGEES — BILL 

TO    ESTABLISH    RIGHT. 

15.  And  be  it  further  enacted,  That  every  person,  being  in  other   Act  to  extend 

respects  within  the  meanine  of  this  act,  shall  be  and  be  deemed  to  be   ?*  tra»tee»  hav- 
.     .  ...  ^'^Jf  •'^  interest, 

a  trustee  within  the  meaning  of  this  act,  notwithstanding  he  may  have   or  having  dutj 

some  beneficial  estate  or  interest  in  the  same  subject,  or  may  hare  *•  I-rf"'"- 

some  duty  (a)  as  trustees  to  perform;  but  in  every  such  case,  and  in 

every  case  of  a  mortgagee  (6),  (not  being  a  naked  trustee),  it  shall  be 

in  the  discretion  of  the  said  Lord  Chancellor,  intrusted  as  aforesaid,  or 

the  said  court  of  Chancery,  if  under  the  circumstances  it  shall  seem 

requisite,  to  direct  a  bill  to  be  filed  to  establish  the  right  of  the  party 

seeking  the  conveyance  or  transfer,  and  not  to  make  the  order  for  such 

conveyance  or  transfer  unless  by  the  decree  to  be  made  in  such  cause, 

or  until  after  such  decree  shall  have  been  made. 


CONSTRUCTIYE   TRUSTS — HEIRS   OF  YENDORS  AND   NOMINAL 

PURCHASERS. 

15.  And  be  it  further  enacted.  That  where  any  land  shall  have  been  Represenu- 

contracted  to  be  sold,  and  the  vendor  or  any  of  the  vendors  shall  have  tivee  of  vendon 

^  to  be  trustees 

departed  this  life,  either  having  received  the  purchase-money  for  the  within  this  set, 
same  or  some  part  thereof,  or  not  having  received  any  part  thereof,  jJJ^gJ^fic"  e^. 
and  a  specific  performance  of  such  contract,  either  wholly  or  as  far  as  formance;  and 
the  same  remains  to  be  executed,  or  as  far  as  the  same  by  reason  of  5rh^g"  nwnes 
the  infancy  (c)  can  be  executed,  shall  have  been  decreed  by  the  court  purchases  are 
of  Chancery  in  the  lifetime  of  such  vendor  or  after  his  decease,  and  JJJ^h'tMstoee. 
where  one  person  shall  have  purchased  an  estate  in  the  name  of 
another,  but  the  nominal  purchaser  shall,  on  the  face  of  the  convey- 
ance, appear  to  be  the  real  purchaser,  and  there  shall  be  no  declara- 
tion of  trust  from  him,  and  a  decree  of  the  said  court,  either  before  or 

(a)  See  Sugd,  Acto  by  Jcmmctt,  168,       (h)  See  Ex  parte  WMtton,  1  Keen,  278. 
^  rn\  (e)  8ie,  no  antecedent. 
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after  ihe  death  of  such  nominal  purchaser,  shall  have  declared  soch 
nominal  purchaser  to  be  a  trustee  for  the  real  purchaser,  then  and 
in  erery  such  case  the  heir  of  such  yendor,  or  such  nominal  purchaser 
or  his  heir,  in  whom  the  premises  shall  be  Tested,  shall  be  and 
be  deemed  to  be  a  trustee  for  the  purchaser  within  the  meaning  of 
this  act  (a). 


CONSTRUCTIVE   TRUSTS — DETISEES   OF  VENDORS — STRICT 

SETTLEMENT,  &C. 

Tenants  for  1 7.  And  be  it  further  enacted.  That  where  any  land  shall  have  been 

life,  &c,  of  es-  contracted  to  be  sold,  and  the  vendor  or  any  of  the  vendors  shall  have 
settlement,  and  departed  this  life,  having  devised  the  same  in  settlement  so  as  to  be 
contracted  to  yested  in  any  person  for  life  or  other  limited  interest,  with  any  remain- 
directed  to  con*  der,  limitation,  or  gift  over  which  may  not  be  vested,  or  may  be  vested 
Tey,  after  a  de-  ju  gQ^g  person  from  whom  a  conveyance  of  the  same  cannot  be 
performance.       obtained,  or  by  way  of  executory  devise,  and  a  specific  performance  of 

such  contract,  either  wholly  or  so  far  as  the  same  remained  to  be 
executed,  shall  have  been  decreed  by  the  court  of  Chancery,  it  shall  be 
lawful  for  the  court  by  whom  such  decree  shall  be  made,  by  the  same 
or  any  other  decree,  or  any  decretal  order,  or  upon  petition  in  the 
cause,  to  direct  any  such  tenant  for  life  or  other  person  having  a 
limited  interest,  or  the  first  executory  devisee  thereof,  to  convey  the. 
fee-simple  or  other  the  whole  estate  contracted  to  be  sold  to  the  pur- 
chaser, or  in  such  manner  as  the  said  court  shall  think  proper;  and 
every  such  conveyance  shall  be  as  effectual  as  if  the  person  who  shall 
make  the  same  were  seised  of  the  fee-simple  or  other  the  whole  estate 
contracted  to  be  sold. 


OTHER   CONSTRUCTIVE  TRUSTS^EXCEPF  PARTITION. 

Act  to  extend  l^*  -^^  ^  ^^  further  enacted.  That  the  several  provisions  herein- 
to  other  con-  before  contained  shall  extend  to  every  other  case  of  a  constructive 
resulting  trusts,  trust,  or  trust  arising  or  resulting  by  implication  of  law;  but  in  every 
when  declared  ffQg^}x^  case  where  the  alleged  trustee  has  or  elaims  a  beneficial  interest 
y  ****••  adversely  to  the  party  seeking  a  conveyance  or  transfer,  no  ordes 

shall  be  made  for  the  execution  of  a  conveyance  or  transfer  by  such 
allied  trustee  until  afler  it  has  been  declared  by  the  court  of  Chan- 
cery, in  a  suit  regularly  instituted  in  such  court,  that  such  person  is  i^ 
trustee  for  the  person  so  seeking  a  conveyance  or  transfer;  but  thi9 
act  shall  not  extend  to  cases  upon  partition,  or  cases  arising  out  of 

(a)  Tinier  y.  Wffell,  1  Keen,  502. 
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the  doctrine  of  election  in  equity,  or  to  a  Tender,  except  in  any  case 
hereinbefore  expressly  provided  for  (a). 


HUSBANDS   OF   FEMALE   TRUSTEES. 

19.  And  be  it  farther  enacted.  That  where  any  feme  covert  would  Husbands  of 
be  a  trustee,  mortgagee,  heir,  or  executor  vrithin  the  provisions  of  this  to"be  d^med^* 
act,  if  she  were  an  infant  or  lunatic,  or  out  of  the  jurisdiction  or  not  trustees  within 
amenable  to  the  process  of  the  court  of  Chancery  or  Exchequer,      ^*°^ 

or  had  refused  or  neglected  as  aforesaid  to  execute  or  make  such 
conveyance^  transfer,  receipt,  or  pajrment  as  hereinbefore  is  mentioned, 
and  the  concurrence  of  her  husband  shall  be  necessary  in  any  con- 
veyance, transfer,  receipt,  or  payment  which  ought  to  be  made  or 
executed  by  her  as  such  trustee,  mortgagee,  heir,  or  executor,  then 
and  in  any  such  case  such  husband,  whether  under  any  disability  or 
not,  shall  be  and  be  deemed  to  be  a  trustee  within  the  meaning  of 
this  act. 

LUNATIC   CLAUSES   EXTENDED  TO   DSBTOtlS. 

20.  And  be  it  further  enacted.  That  the  provisions  hereinbefore  Provisions  as 
contained  for  obtaining  conveyances  from  any  person  being  lunatic  ***il''?to*U 
shall  extend  to  and  include  all  persons  being  lunatic  who,  by  force  persons  com- 
of  any  law  for  payment  of  debts  out  of  real  estate,  would  or  hereafter  P«"»We  to  con- 
may  be  compellable  to  convey  any  land  if  of  sound  mind. 

CHARITY  AND   FRIENDLY   SOCIETIES. 

21.  And  be  it  further  enacted.  That  the  provisions  hereinbefore  Act  to  extend 

contained  shall  extend  and  be  construed  to  extend  to  all  cases  of  pe-  ^  ^^^^^^H'^R 

^      cases  of  chant j 

titions  in  which  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  and  friendly  so- 
court  of  Chancery,  or  any  of  the  judges  thereof,  is  by  law  authorized  ^®^®'- 
and  empowered  to  grant  relief  and  make  summary  orders  without  suit, 
either  in  matters  of  charity,  or  relative  to  or  for  the  better  security,  or 
for  the  application,  receipt,  payment,  or  transfer  of  any  of  the  funds 
thereof,  or  in  matters  relative  to  any  benefit  or  friendly  societies,  or 
for  the  better  security,  or  for  the  application,  receipt,  payment,  or 
transfer  of  any  of  the  ftmds  thereof. 


APPOINTMENT    OF    NEW    TRUSTEES    ON     PETITION    FOR    CONVEY- 
ANCE,  &C» 

22.  And  whereas  cases  may  occur,  upon  applications  by  petition  In  certain 

(a)  Turner  v.  EdgeUt,  I  Keai»  502. 
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cases,  the  Lord   tmder  this  act  for  a  oonyeyanoe  or  transfer  (a),  where  the  recent 
Chancellor  or     creation  or  declaration  of  the  trust  or  other  circumstances  may  render 

court  of  Chan-    ,  i  i.       i  i 

eery  may  ap-      it  safe  and  expedient  (b)  for  the  Lord  Chancellor,  intrusted  as  aforesaid, 
point  new  ^^  ^^  court  of  Chancery,  (as  the  case  may  require),  to  direct,  by  an 

petition.  order  upon  such  petition,  a  conveyance  or  transfer  to  be  made  to  a 

new  trustee  or  trustees,  without  compelling  the  parties  seeking  such 
appointment  to  file  a  bill  for  that  purpose,  although  there  is  no  power 
in  any  deed  or  instrument  creating  or  declaring  the  trusts  of  such  land 
or  stock  to  appoint  new  trustees;  be  it  therefore  further  enacted,  That 
in  any  such  case  it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  said  court  of  Chancery,  to  appoint  any  person  to  be 
a  new  trustee,  by  an  order  to  be  made  on  a  petition  to  be  presented 
for  a  conveyance  or  transfer  under  this  act,  after  hearing  (c)  all  such 
parties  as  the  said  court  shall  think  necessary;  and  thereupon  a  con- 
veyance or  transfer  shall  and  may  be  made  and  executed,  according  to 
the  provisions  hereinbefore  contained,  to  or  so  as  to  vest  such  land 
or  stock  in  such  new  trustee,  either  alone  or  jointly  with  any  surviving 
or  continuing  trustee,  as  effectually  and  in  the  same  manner  as  if  such 
new  trustee  had  been  appointed  under  a  power  in  any  instrument 
creating  or  declaring  the  trusts  of  such  land  or  stock,  or  in  a  suit 
regularly  instituted  (d), 

APPOINTMENT   OF   NSW  TRUSTfiES — CHARITIES,    &C. 

Coart  of  Chan-       23.  And  be  it  further  enacted.  That  where  all  the  persons  in  whom 
eery  empower-    ^^^y  j^^^^  ^^^^y  j^^^^  ^^^^  vested,  in  trust  for  any  charity  or  charitable 

new  trustees  of  or  public  purpose,  shall  be  dead,  it  shall  be  lawful  for  the  court  of 
charities.  Chancery,  on  the  petition  of  the  persons  or  body  administering  such 

charity  or  superintending  such  public  purpose,  or  of  any  person  on 
behalf  thereof,  to  direct  any  master  or  other  officer  of  the  said  court 
to  cause  two  successive  advertisements  to  be  inserted  in  the  London 
Gazette  and  in  one  or  more  of  the  newspapers  circulated  in  the  county, 
city,  or  place  where  such  land  shall  be  situated,  giving  notice  that  the 
representative  of  the  last  surviving  trustee  do  within  twenty-eight 
days  appear  or  give  notice  of  his  title  to  such  master  or  other  officer, 
and  prove  his  pedigree  or  other  title  as  trustee;  and  if  no  person  shall 
appear  to  give  such  notice  within  such  twenty-eight  days,  or  the 


(«)  Jn  re  Piiggeraldt  1  Iloyd  &  G. 
temp.  Sugd.  20;  In  re  Coyne,  Sngd. 
Acts  by  Jemmett,  183 ;  Jn  re  the  Earl 
of  Mayo,  1  Lloyd  &  6.  temp.  Flimket; 
In  re  Faireewell,  2  Jnr.  987. 

(6)  In  re  NieholU,  1   Lloyd  &  6. 


temp.  Sugd.   17;    Whitley,  petitioner, 
FUhboume,  respondent,  Id.  23. 

(c)  Ex  parte  Shick,  5  Sim.  281 ;  Ba 
parte  Inkereole,  2  Glyn  &  Janrl  230. 

(d)  Be  Clerk,  1  Jnr.  737. 


TRUSTEES  AND  MORTGAGEES.  395 

person  who  may  appear  or  give  such  notice  shall  not^  withm  thirty- 
one  days  after  such  appearance  or  notice,  prove  his  title  to  the  satis- 
faction of  such  master  or  other  officer,  then  and  in  such  case  it  shall 
he  lawful  for  the  said  court  to  appoint  any  new  trustees  for  such 
charity  or  charitahle  or  puhUc  purpose;  and  such  land  may  he  con- 
yeyed  to  such  new  trustees  hy  any  person  whom  the  said  court  re- 
spectively may  direct  for  that  purpose,  by  virtue  of  the  provisions  in 
this  act,  without  the  necessity  of  any  decree. 


TRUSTEES — DEFENDANTS. 

24.  And  be  it  further  enacted,  That  where  in  any  suit  commenced  Manner  of  priH 
or  to  be  commenced  in  the  court  of  Chancery  it  shall  be  made  to  f ®ed»ng  when 

•^  .  trustees,  defen- 

appear  to  the  court  by  affidavit  that  diligent  search  and  mquiry  has  dants  in  equity, 
been  made  after  any  person  made  a  defendant  who  is  only  a  trustee,  caoootbe  found, 
to  serve  him  with  the  process  of  the  court,  and  that  he  cannot  be 
found,  it  shall  be  lawful  for  the  said  court  to  hear  and  determine  such 
cause,  and  to  make  such  absolute  decree  therein  against  every  person 
who  shall  appear  to  them  to  be  only  a  trustee,  and  not  otherwise 
concerned  in  interest  in  the  matter  in  question,  in  such  and  the  same 
manner  as  if  such  trustee  had  been  duly  served  with  the  process  of 
the  court,  and  had  appeared  and  filed  his  answer  thereto,  and  had 
also  appeared  by  his  counsel  and  clerk  at  the  hearing  of  such  cause: 
Provided  always,  that  no  such  decree  shall  bind,  affect,  or  in  anjwise 
prejudice  any  person  against  whom  the  same  shall  be  made  without 
service  of  process  upon  him  as  aforesaid,  his  heirs,  executors,  or  ad- 
ministrators, for  or  in  respect  of  any  estate,  right,  or  interest  which 
such  person  shall  have  at  the  time  of  making  such  decree,  for  his  own 
use  or  benefit,  or  otherwise  than  as  a  trustee  as  aforesaid. 


COSTS. 

25.  And  be  it  further  enacted,  That  the  Lord  Chancellor,  intrusted  Costs  maj  be 
as  aforesaid,  and  the  court  of  Chancery,  may  order  the  costs  (a)  and  ^^*®^  ^  ^ 
expenses  of  and  relating  to  the  petitions,  orders,  directions,  convey- 
ances, and  transfers  to  be  made  in  pursuance  of  this  act,  or  any  of 
them,  to  be  paid  and  raised  out  of  or  firom  the  land  or  stock  or  the 
rents  or  dividends  in  respect  of  which  the  same  respectively  shall  be 
made,  or  in  such  other  manner  as  the  said  Lord  Chancellor  or  court 
shall  think  proper. 

(a)  Pryiharch  v.  Haoard,  6  Sim.  9  ;  Manner9  v.  CharUmewih,  Sngd.  Acta  by 
Jemmett,  2nd  ed.  156. 
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Powers  given 
to  the  Lord 
Chancellor  of 
Great  Britain ; 


LORD  CHANCELLOR  IN  LUNACY — COLONIES. 

26.  And  be  it  further  enacted.  That  the  powers  and  authorities 
given  by  this  act  to  the  Lord  Chancellor  of  Great  Britain,  mtrusted 
as  aforesaid,  shall  extend  to  all  land  and  stock  within  any  of  the 
dominions,  plantations,  and  colonies  belonging  to  his  Majesty  (except 
Scotland  and  Ireland). 


LORD   CHANCELLOR — IRELAND. 


which  may  be 
exercised  by 
the  Lord  Chan' 
oellor  of  Ire- 
land. 


27.  And  be  it  further  enacted.  That  the  powers  and  authorities  given 
by  this  act  to  the  Lord  Chancellor  of  Great  Britam,  intrusted  as  afore- 
said, shall  and  may  be  exercised  in  like  manner  by  and  are  hereby 
given  to  the  Lord  Chancellor  of  Ireland,  intrusted  as  aforesaid,  with 
respect  to  all  land  and  stock  in  Ireland. 


Powers  given 
to  the  Lord 
Chancellor  to 
extend  to  the 
Lord  Keeper 
and  commis- 
sioners. 


LORD    KEEPER  AND   COMMISSIONERS   IN    ENGLAND  AND  IRELAND. 

28.  And  be  it  further  enacted.  That,  the  powers  and  authorities 
given  by  this  act  to  the  Lord  Chancellor  of  Great  Britain,  intrusted  as 
aforesaid,  shall  and  may  be  exercised  in  like  manner  by  and  are  hereby 
given  to  the  Lord  Keeper  or  commissioners  of  the  great  seal  of  Great 
Britain  for  the  time  being,  intrusted  as  aforesaid;  and  the  powers  and 
authorities  given  by  this  act  to  the  Lord  Chancellor  of  Ireland,  in* 
trusted  as  aforesaid,  shall  and  may  be  exercised  in  like  manner  by  and 
are  hereby  given  to  the  Lord  Keeper  or  commissioners  of  the  great  seal 
of  Ireland  for  the  time  being;  intrusted  as  aforesaid. 


COURT  OF  CHANCERY — COLONIES. 


Powers  given  to  29.  And  be  it  further  enacted,  That  the  powers  and  authorities 
Chanccrv  in  ff^^^^  by  this  act  to  the  court  of  Chancery  in  England  shall  extend  to 
England;]  all  land  and  stock  within  any  of  the  dominions,  plantations,  and  colonies 

belonging  to  his  Majesty  (a)  (except  Scotland). 


which  may  he 
exercised  hy 
the  court  of 
Exchequer. 


COURT   OF   EXCHEaUER« 


30.  And  be  it  further  enacted.  That  the  powers  and  authorities 
given  by  this  act  to  the  court  of  Chancery,  and  the  provisions  con- 
tained in  this  act  relating  to  the  said  court,  shall  and  may  be  exercised 


(a)  Price  y.  Dewhtmi,  8  Sim.  617. 
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in  like  manner  bj  and  are  hereby  given  and  extended  to  the  court  of 
Exchequer. 


COURTS   07  CHANCBRY   AND   BXCHEQUSR — IRSLAlfD. 

31.  And  be  it  farther  enacted.  That  the  powers  and  authorities  Powers  given 

given  hj  this  act  to  the  courts  of  Chancery  and  Exchequer  in  England,  £n^  Und  ma 

and  the  provisions  contained  in  this  act  relating  to  the  same  courts,  be  exercised  by 

shall  and  may  be  exercised  in  like  manner,  and  are  hereby  given  and  ?''®T**JJn^***"^'* 
extended  to  the  several  courts  of  Chancery  and  Exchequer  in  Ireland, 
with  respect  to  all  land  and  stock  in  Ireland. 


TRANSFERS   OF  STOCK — ^WHO   TO   BB    NAMED. 

32.  Provided  always,  and  be  it  further  enacted.  That  in  all  cases  in  wbo  sball  be 
which  orders  shall  be  made,  in  pursuance  of  this  act,  for  the  transfer  ^^^^  ^°  ^^ 
of  stock,  the  person  to  be  named  in  such  order  for  making  such  transfer  coart  for  mak- 
shall  either  be  the  committee  of  the  estate  of  the  person  being  lunatic  ^^i^  tranifers. 
in  whose  place  such  transfer  shall  be  made,  or  a  co-trustee  or  co- 
executor  of  the  person  in  whose  place  such  person  shall  be  directed 

to  transfer,  or  some  officer  of  the  company  or  society  in  whose  books 
the  same  respectively  shall  be  directed  to  be  made;  and  where  such 
transfer  shall  be  directed  to  be  made  in  books  kept  by  the  governor 
and  company  of  the  Bank  of  England,  such  officer  shall  be  the  secre- 
tary or  deputy  secretary,  or  accountant-general  for  the  time  being  of 
the  said  governor  and  company,  or  his  deputy. 

BANK,    &C. — INDEMNITY. 

33.  And  be  it  further  enacted.  That  this  act  shall  be  and  is  hereby  Act  to  be  an 
declared  to  be  a  fall  and  complete  indemnity  and  discharse  to  the  ip^emnity  to 
governor  and  company  of  the  Bank  of  England,  and  all  other  com-  other  compa- 
panies  and  societies,  and  their  officers  and  servants,  for  all  acts  and  '"^'* 
things  done  or  permitted  to  be  done  pursuant  thereto,  and  that  such 

acts  and  things  shall  not  be  questioned  or  impeached  in  any  court  of 
law  or  equity  to  their  prejudice  or  detriment. 
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1  &  2  VICT.  CAP.  69.^[Royal  Assent,  August  4th,  1838.] 

An  Act  to  remove  Doubts  respecting  Conveyances  of  Estate*  vested  in 

Heirs  and  Devisees  of  Mortgagees, 

1  Will.  4, 0. 60.  Whereas,  by  an  act  passed  in  the  first  year  of  the  reign  of  his  late 

Majesty  King  William  the  Foorth,  intituled  **  An  Act  for  amending 
the  Laws  respecting  Conveyances  and  Transfers  of  Estates  and  Funds 
vested  in  Trustees  and  Mortgagees,  and  for  enabling  Courts  of  Equity 
to  give  effect  to  their  Decrees  and  Orders  in  certain  cases/'  it  was 
enacted.  That  where  any  person  seised  of  any  land  upon  any  trust 
should  be  out  of  the  jurisdiction  of  or  not  amenable  to  the  process  of 
the  court  of  Chancery,  or  it  should  be  uncertain,  where  there  were 
several  trustees,  which  of  them  was  the  survivor,  or  it  should  be  un- 
certain whether  the  trustee  last  known  to  have  been  seised  as  aforesaid 
were  living  or  dead,  or  if  known  to  be  dead  it  should  not  be  known  who 
was  his  heir,  or  if  any  trustee  seised  as  aforesaid,  or  the  heir  of  any 
such  trustee,  should  neglect  or  refuse  to  convey  such  land  for  the  space 
of  twenty-eight  days  next  after  a  proper  deed  for  making  such  convey- 
ance  should  have  been  tendered  for  his  execution  by,  or  by  an  agent 
duly  authorized  by,  any  person  entitled  to  require  the  same,  then  and 
in  every  or  any  such  case  it  should  be  lawful  for  the  said  court  of 
Chancery  to  direct  any  person  whom  such  court  might  think  proper  to 
appoint  for  that  purpose,  in  the  place  of  the  trustee  or  heir,  to  convey 
such  land  to  such  person  and  in  such  manner  as  the  said  court  should 
think  proper,  and  that  every  such  conveyance  should  be  as  effectual  as 
if  the  trustees  seised  as  aforesaid  or  his  heir  had  made  and  executed 
the  same;  and  by  the  same  act  it  was  further  enacted,  that  the  several 
provisions  thereinbefore  contained  should  extend  to  every  case  of  a  con- 
structive trust,  or  trust  arising  or  resulting  by  implication  of  law,  but 
that  in  every  such  case,  where  the  alleged  trustee  had  or  claimed  a  be- 
neficial interest  adversely  to  the  party  seeking  a  conveyance  or  transfer, 
no  order  should  be  made  for  the  execution  of  a  conveyance  or  transfer 
by  such  alleged  trustee  until  after  it  had  been  declared  by  the  court  of 
Chancery,  in  a  suit  regularly  instituted  in  such  court,  that  such  person 
was  a  trustee  for  the  person  so  seeking  a  conveyance  or  transfer;  but 
that  the  said  act  should  not  extend  to  cases  upon  partition,  or  cases 
arising  out  of  the  doctrine  of  election  in  equity,  or  to  a  vendor,  except 
in  any  case  thereinbefore  expressly  provided  for:  And  whereas,  by 
4  &  5  Will.  4,  another  act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  said 
^  **•  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  for  the 

Amendment  of  the  Law  relative  to  the  Escheat  and  Forfeiture  of  Real 
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and  Personal  Property  holden  in  trusty"  it  was  enacted.  That  where  any 
person  seised  of  any  knd  upon  any  trust  or  hy  way  of  mortgage  died 
without  an  heir,  it  should  be  lawful  for  the  court  of  Chancery  to  ap- 
point a  person  to  convey  such  land  in  like  manner  as  was  provided  by 
the  hereinbefore  in  part  recited  act  in  case  such  trustee  or  mortgagee 
had  left  an  heir,  and  it  was  not  known  who  was  such  heir,  and  that 
such  conveyance  should  be  as  effectual  as  if  there  was  such  heir:  And 
whereas  doubts  have  arisen  whether  the  provisions  of  the  said  acts  ex- 
tend to  the  cases  hereinafter  mentioned;  and  it  is  expedient  that  such 
doubts  should  be  removed  by  authority  of  Parliament;  may  it  there- 
fore please  your  Majesty  that  it  may  be  enacted  and  declared;  and 
be  it  enacted  and  declared  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  where  any  person  seised  of  any  land  by   in  certain  caacs 
way  of  mortgage  shall  have  departed  this  Ufe  without  having  been  in  ^  ^u^\  'V* 
possession  of  such  land  or  in  the  receipt  of  the  rents  and  profits  ther  the  recited 
thereof,  and  the  money  due  in  respect  of  such  mortgage  shall  have  been  ^^  ff *?ch  *^* 
or  shall  be  paid  to  his  executor  or  administrator,  and  the  devisee  or  eery  to  appoint 
heir  or  other  real  representative,  or  any  of  the  devisees  or  heirs  or  real  P«^n«in pl«ce 
representatives,  of  such  mortgagee  shall  be  out  of  the  jurisdiction  or  heir,  &c,  to 
not  amenable  to  the  process  of  the  court  of  Chancery,  or  it  shall  be  ^"^^^X  ^*'>^» 
uncertain,  where  there  were  several  devisees  or  representatives  who 
were  joint  tenants,  which  of  them  was  the  survivor,  or  it  shall  be  un- 
certain whether  any  such  devisee  or  heir  or  representative  be  living  or 
dead,  or  if  known  to  be  dead  it  shall  not  be  known  who  was  his  heir, 
or  where  such  mortgagee  or  any  such  devisee,  or  heir,  or  representative, 
shall  have  died  without  an  heir,  or  if  any  such  devisee,  or  heir,  or  re- 
presentative, shall  neglect  or  refuse  to  convey  such  land  for  the  space 
of  twenty-eight  days  next  after  a  proper  deed  for  making  such  convey- 
ance shall  have  been  tendered  for  his  execution  by,  or  by  an  agent 
duly  authorized  by,  any  person  entitled  to  require  the  same,  then  and 
in  every  such  case  it  shall  be  lawful  for  the  said  court  of  Chancery  to 
direct  any  person  whom  such  court  may  think  proper  to  appoint  for 
that  purpose  in  the  place  of  the  devisee,  heir,  or  representative,  (whe- 
ther such  devisee,  heir,  or  representative,  shall  or  shall  not  have  a 
beneficial  interest  in  the  money  paid  to  the  executor  or  administrator 
as  aforesaid),  to  convey  such  land  in  hke  manner  as  by  the  said  first- 
recited  act  the  said  court  is  empowered  to  appoint  a  person  to  convey 
in  the  cases  therein  mentioned  in  the  place  of  a  trustee  or  the  heir  of 
a  trustee,  and  every  such  conveyance  shall  be  as  effectual  as  if  such 
devisee,  or  heir,  or  representative,  had  executed  the  same. 
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Act  to  extend  2.  And  be  it  farther  enacted^  That  the  words  used  in  this  act  shall 

IreUnd^'ancrto  ^^®  ^®  ^'^^  ^^^^  ^  England  and  in  Ireland,  and  shall  embrace  the 

be  construed  same  objects  as  they  would  have  had  and  embraced  if  the  provision 

"f  ^^f^'®*  hereinbefore  contained  had  formed  part  of  the  said  recited  acts  or 

cited  acts.  .  ,         «  , 

either  of  them. 

Recited  acts  3.  Provided  always,  and  be  it  hereby  enacted  and  declared.  That  the 

?«°l!^,!.V.!Ill^  s*id  recited  acts  or  either  of  them  shall  not  be  constmed  to  extend 

to  any  cases  oi 

mortgage  other  to  any  case  of  any  person  dying  seised  of  any  land  by  way  of  mortgage 

provideTfor  ^^^^  tban  such  as  are  hereinbefore  expressly  provided  for  (a). 


7  WILL.  IV.  &  1  VICT.  Cap.  26.  [Royal  JMent,  July  3rd,  1837.] 
An  Act  for  the  Amendment  of  the  Lowe  with  respect  to  WiUe^ 

EXPLANATION   OF  TERMS. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same. 

Meaning  of        That  the  words  and  expressions  hereinafter  mentioned,  which  in  their 

cerujn  words      ordinary  signification  have  a  more  confined  or  a  different  meaning,  shall 

in  this  act,  except  where  the  nature  of  the  provision  or  the  context  of 
the  act  shall  exclude  such  construction,  be  interpreted  as  follows;  (that 

"Will:"  ^8  ^0  s^y)'  ^^c  word  *^  wilV*  shall  extend  to  a  testament,  and  to  a  co- 

dicil, and  to  an  appointment  by  will  or  by  writing  in  the  nature  of  a 
will  in  exercise  of  a  power,  and  also  to  a  disposition  by  will  and  testa- 
ment or  devise  of  the  custody  and  tuition  of  any  child,  by  virtue  of  an 

12  Car.  2,  c.  24.    act  passed  in  the  twelfth  year  of  the  reign  of  King  Charles  the  Second, 

intituled  ^*  An  Act  for  taking  away  the  court  of  wards  and  liveries,  and 
tenures  in  capite  and  by  knight's  service,  and  purveyance,  and  for  set- 
tling a  revenue  upon  his  Majesty  in  lieu  thereof ;"  or  by  virtue  of  an 

14  &  15  Car.  2,   ^^  passed  in  the  Parliament  of  Ireland  in  the  fourteenth  and  fifteenth 

('•)  years  of  the  reign  of  King  Charles  the  Second,  intituled  "  An  Act  for 

taking  away  the  court  of  wards  and  liveries,  and  tenures  in  capite  and 
byknighfs  service,"  and  to  any  other  testamentary  disposition;  and 

"  Real  EaUte."   the  words  "  real  estate"  shall  extend  to  manors,  advowsons,  messuages, 

lands,  tithes,  rents,  and  hereditaments,  whether  freehold,  customary 

(a)  Green  v.  Holden^  1  Beavan,  207. 
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freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  corporeal,  incorporeal,  or  personal,  and  to  any  undivided 
share  thereof,  and  to  any  estate,  right,  or  interest  (other  than  a  chattel 
interest)  therein;  and  the  words  **  perwnal  estate"  shall  extend  to  "Persooales- 
leasehold  estates  and  other  chattels  real,  and  also  to  monies,  shares  of  ^^-" 
goyemment  and  other  funds,  securities  for  money,  (not  heing  real 
estates),  debts,  choses  in  action,  rights,  credits,  goods,  and  all  other 
property  whatsoeyer  which  by  law  devolves  upon  the  executor  or  ad- 
ministrator, and  to  any  share  or  interest  therein;   and  every  word  Number: 
importing  the  singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing;  and  every  Gender, 
word  importing  the  masculine  gender  only  shall  extend  and  be  applied 
to  a  female  as  well  as  a  male. 


REPEAL  CLAUSE. 

2.  And  be  it  further  enacted.  That  an  act  passed  in  the  thirty-second  Repeal  of  the 
year  of  the  reign  of  King  Henry  the  Eighth,  intituled  "  The  Act  of  J^h**^**^'^"" 
Wills,  Wards,  and  Primer  Seisins,  whereby  a  man  may  devise  two  parts  and  34  ft  85* 
of  his  land;"  and  also  an  act  passed  in  the  thirty-fourth  and  thirty-  ^*  ^'  ^*  ^' 
fifth  years  of  the  reign  of  the  said  King  Henry  the  Eighth,  intituled 
**  The  Bill  concerning  the  Explanation  of  Wills;"  and  also  an  act  passed 
in  the  Parliament  of  Ireland,  in  the  tenth  year  of  the  reign  of  Eang  lo  Car.  1. 
Charles  the  First,  intituled  "An  Act  how  Lands,  Tenements,  etc.,  may  S«»«»-c«2,(r.) 
be  disposed  by  Will  or  otherwise,  and  concerning  Wards  and  Primer 
Seisins;"  and  also  so  much  of  an  act  passed Jn  the  twenty-ninth  year  of  Sec.  5,  6, 12, 
the  reign  of  King  Charles  the  Second,  intituled  "  An  Act  for  Preyen-   l^'  2<>'*^l,  ft 
tion  of  Frauds  and  Perjuries,"  and  of  an  act  passed  in  the  Parliament  statute  of 
of  Ireland  in  the  seventh  year  of  the  reign  of  King  William  the  Third,   Frauda,  29  Car. 
intituled,  "  An  Act  for  Prevention  of  Frauds  and  Perjuries,"  as  relates  c.'  12,  (I.)    '  ' 
to  devises  or  bequests  of  lands  or  tenements,  or  to  the  revocation  or 
alteration  of  any  devise  in  writing  of  any  lands,  tenements,  or  heredit- 
aments, or  any  clause  thereof,  or  to  the  devise  of  any  estate  pur  autre 
vie,  or  to  any  such  estate  being  assets,  or  to  nuncupative  wills,  or  to 
the  repeal,  altering,  or  changing  of  any  will  in  writing  concerning  any 
goods  or  chattels  or  personal  estate,  or  any  clause,  devise,  or  bequest 
therein;  and  also  so  much  of  an  act  passed  in  the  fourth  and  fifth  years  Sec.  14  of  4  ft 
of  the  reign  of  Queen  Anne,  intituled  "  An  Act  for  the  Amendment  of  ^  ^^^^  ^'  ^•• 
the  Law  and  the  better  Advancement  of  Justice,"  and  of  an  act  passed 
in  the  Parliament  of  Ireland  in  the  sixth  year  of  the  reign  of  Queen  6  Anne,  c.  10. 
Anne,  intituled  **  An  Act  for  the  Amendment  of  the  Law  and  the  bet-  ('*) 
ter  Advancement  of  Justice,"  as  relates  to  witnesses  to  nuncupative 
wills;  and  also  so  much  of  an  act  passed  in  the  fourteenth  year  of  the 
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Sec  9  of  14G.   reign  of  King  George  the  Second,  intituled  *'  An  Act  to  amend  the  Law 
^'  ^  2^'  concerning  common  Becoveriea,  and  to  explain  and  amend  an  Act  made 

in  the  twentj-ninth  year  of  the  reign  of  King  Charles  the  Second,  in- 

tituled  *  An  Act  for  Prerention  of  Frauds  and  Perjuries/  **  as  relates  to 

25  G.  2,  c  6,     estates  pur  autre  vie;  and  also  an  act  passed  in  the  twenty-fifth  year  of 

cSm"  ^      ^^^  ^^  ^  *^  George  the  Second,  intituled  «  An  Act  for  avoiding 

and  putting  an  end  to  certain  Doubts  and  Questions  relating  to  the  At- 
testations of  Wills  and  Codicils  concerning  Beal  Estates  in  that  part  of 
Great  Britain  called  England,  and  in  His  Majesty's  Colonies  and  Plant* 
ations  in  America,"  except  so  fiur  as  relates  to  His  Majesty's  colonies 
25  G.  2,  c  11.  <^d  plantations  in  America;  and  also  an  act  passed  in  the  Ptoliament 
(I)  of  Ireland  in  the  same  twenty-fifth  year  of  the  reign  of  King  George 

the  Second,  intituled  "  An  Act  for  the  avoiding  and  putting  an  end  to 
certain  Doubts  and  Questions  relating  to  the  Attestation  of  Wills  and 
$5  G.  8,  c.  192.  Codicils  concerning  Real  Estates;"  and  also  an  act  passed  in  the  fifty- 
fifth  year  of  the  reign  of  King  George  the  Third,  intituled  "  An  Act  to 
remove  certain  Difficulties  in  the  Disposition  of  Copyhold  Estates  by 
Will,"  shall  be  and  the  same  are  hereby  repealed,  except  so  ht  as  the 
same  acts  or  any  of  them  respectively  relate  to  any  wills  or  estates  iito* 
autre  vie  to  which  this  act  does  not  extend. 


GENERAL    ENABLING   CLAUSE. 

All  pToperty  3.  And  be  it  further  enacted,  Thatit  shall  be  lawftil  for  every  per- 

"f*b     m^^^^^  son  to  devise,  bequeath,  or  dispose  of,  by  his  will  executed  in  manner 

hereinafter  required,  all  real  estate  and  all  personal  estate  which  he 
shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death* 
and  which,  if  not  so  devised,  bequeathed,  or  disposed  of,  would  devolve 
upon  the  heir  at  law,  or  customary  heir  of  him,  or,  if  he  became  en- 
titled by  descent,  of  his  ancestor,  or  upon  his  executor  or  adminis- 
trator; ^d  that  the  power  hereby  given  shall  extend  to  all  real  estate 
eomprisiog        of  the  nature  of  customary  freehold  or  tenant  right,  or  customary  or 
fi^hd^nd     copyhold,  notwithstanding  that  the  testator  may  not  have  surrendered 
copyholds,witli-  the  same  to  the  use  of  his  will,  or  notwithstanding  that,  being  entitled 
^d'^re  ad-    ^  ^®"^>  devisec,  or  otherwise,  to  be  admitted  thereto,  he  shall  not  have 
mittance,  and     been  admitted  thereto,  or  notwithstanding  that  the  same,  in  oonse- 
Jh«n  M  cannot   q^ence  of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a 
now  be  devised;  will  or  Otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  this 

act  had  not  been  made,  or  notwithstanding  that  the  same,  in  conse- 
quence of  there  being  a  custom  that  a  will  or  a  surrender  to  the  use 
of  a  will  should  continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will  according  to 
Uie  power  contained  in  this  act,  if  this  act  had  not  been  made;  and 
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also  to  estates  pur  autre  nie,  whether  there  shall  or  shall  not  be  anj  Estates  par 
qMcial  occupant  thereof,  and  whether  the  same  shall  be  freehold^  cua-  *^^^  ^^' 
iomaxy  freehdd,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  the  same  shall  be  a  corporeal  or  an  incorporeal 
hereditament;  and  also  to  all  contingent,  executory,  or  other  future  contingent  in- 
interests  in  any  real  or  personal  estate^  whether  the  testator  may  or  ^^^^^'^ 
may  not  be  ascertained  as  the  person  or  one  of  the  persons  in  whom 
the  same  respectively  may  become  vested^  and  whethw  he  may  be  en- 
titled thereto  under  the  instrument  by  which  the  same  respectively 
were  created,  or  under  any  disposition  thereof,  by  deed  or  will;  and  also 
to  all  rights  of  entry  for  conditions  broken,  and  other  rights  of  entry.  Rights  of  en- 
and  also  to  such  of  the  same  estates,  interests,  and  rights  respectively,   ^  "^^  P^~ 
and  oiher  real  and  personal  estate,  as  the  testator  may  be  entitled  to  at  after  execution 
the  time  of  his  death,  notwithstanding  that  he  may  become  entitled  to  ^^^^  ^^^^- 
the  same  subsequently  to  the  execution  of  his  will* 


FEES   ON    COPYHOLDS, 

4.  Provided  always,  and  be  it  further  enacted.  That  where  any  real  As  to  the  fees 

estate  of  the  nature  of  customary  freehold  or  tenant  right,  or  custom-  ^f  ^^  ^y' 

ary  or  copyhold,  might,  by  the  custom  of  the  manor  of  which  the  same  of  costomaiy 

is  holden,  have  been  surrendered  to  the  use  of  a  will  and  the  testator  "^^  copyhold 

estateiL 

shall  not  have  surrendered  the  same  to  the  use  of  his  will,  no  person 
entitled  or  claiming  to  be  entitled  thereto  by  virtue  (^  such  will  shall 
be  entitled  to  be  admitted,  except  upon  payment  of  all  such  stamp 
duties,  fees,  and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate  to  the  use  of 
the  will,  or  in  respect  of  presenting,  registering,  or  inrolling  such  sur- 
render, if  the  same  real  estate  had  been  surrendered  to  the  use  of  the 
will  of  such  testator:  Provided  also,  that  where  the  testator  was  en- 
titled to  have  been  admitted  to  such  real  estate,  and  might,  if  he  had 
been  admitted  thereto,  have  surrendered  the  same  to  the  use  of  his 
will,  and  shall  not  have  been  admitted  thereto^  no  person  entitled  or 
^Uifniyig  to  be  entitled  to  such  real  estate  in  consequence  of  such  will, 
shall  be  entitled  to  be  admitted  to  the  same  real  estate  by  virtue 
thereof,  except  on  payment  of  all  such  stamp  duties,  fees,  fine,  and 
sums  of  money  as  would  have  been  lawfully  due  and  payable  in  respect 
of  the  admittance  of  such  testator  to  such  real  estate  and  also  of  all 
such  stamp  duties,  fees,  and  sums  of  money  as  would  have  been  law- 
fully due  and  payable  in  respect  of  surrendering  such  real  estate  to  the 
use  of  the  will*  or  of  presenting,  registering,  or  inrolling  such  surrender, 
had  the  testator  been  duly  admitted  to  such  real  estate,  and  afterwards 

surrendered  the  same  to  the  use  of  his  will;  all  which  stamp  dutiesi 
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tees,  &ie,  or  sums  of  money  due  as  aforesaid  shall  be  paid  in  addition 
to  the  stamp  duties,  fees,  fine,  or  sums  of  money  due  or  payable  on 
the  admittance  of  such  person  so  entitled  or  claiming  to  be  entitled  to 
the  same  real  estate  as  aforesaid. 

COPYHOLDS. 

Wills  or  ex-  5.  And  be  it  further  enacted.  That  when  any  real  estate  of  the 

of  custoinaTy'  x^^^^i^  of  customary  freehold  or  tenant  right,  or  customary  or  copy- 
freeholds  and  hold,  shall  be  disposed  of  by  will,  the  lord  of  the  manor  or  reputed 
entered  on  the  ^^^o'  ^^  which  such  real  estate  is  holden,  or  his  steward,  or  the  deputy 
court  rolls;        of  such  steward,  shall  cause  the  will  by  which  such  disposition  shall 

be  made,  or  so  much  thereof  as  shall  contain  the  disposition  of  such 

real  estate,  to  be  entered  on  the  court  rolls  of  such  manor  or  reputed 

manor; .  and  when  any  trusts  are  declared  by  the  will  of  such  real 

estate,  it  shall  not  be  necessary  to  enter  the  declaration  of  such  trusts, 

but  it  shall  be  sufficient  to  state  in  the  entry  on  the  court  rolls  that 

such  real  estate  is  subject  to  the  trusts  declared  by  such  will;  and  when 

and  the  lord       any  such  real  estate  could  not  hare  been  disposed  of  by  will  if  this  act 

^es^e a^^^  had  not  been  made,  the  same  fine,  heriot,  dues,  duties,  and  serrices^ 

,   to,  whed  such  shall  be  paid  and  rendered  by  the  dcTisee  as  would  have  been  due 

*  ^  no^  devmUe^   ^^  ^®  customary  heir  in  case  of  the  descent  of  the  same  real  estate, 

as  he  would       and  the  lord  shall  as  asainst  the  deyisee  of  such  estate  have  the  same 

the  heiThi  case  ^™^7  ^'^^  recovering  and  enforcmg  such  fine,  heriot,  dues,  duties,  and 

of  descent         services  as  he  is  now  entitled  to  for  recovering  and  enforcing  the  same 

from  or  against  the  customary  heir  in  case  of  a  descent. 

ESTATES   PUR  ATTTRE  TIE. 

Estates  pnr  6.  And  be  it  fhrther  enacted.  That  if  no  disposition  by  will  shall  be 

autre  Tie.  made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  the  same  shall 

be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by 
reason  of  special  occupancy,  as  assets  by  descent,  as  in  the  case  of 
freehold  land  in  fee-simple;  and  in  case  there  shall  be  no  special  occu- 
pant of  any  estate  ,|mr  auire  vie,  whether  freehold  or  customaiy  firee- 
hold,  tenant  right,  customary  or  copyhold,  or  of  any  other  tenure,  and 
whether  a  corporeal  or  incorporeal  hereditament,  it  shall  go  to  the 
executor  or  administrator  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant;  and  if  the  same  shall  come  to  the  executor  or 
administrator  either  by  reason  of  a  special  occupancy  or  by  virtue  of 
this  act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  appUed 
and  distributed  in  the  same  manner  as  the  personal  estate  of  the  tes- 
tator or  intestate. 


>._.  ^  ti^  *^  A-^  ^^-^A^  ^   ib^   /-r^-'-'--^^^ 
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AGE  OV  TESTATOR. 


7.  And  be  it  farther  enacted.  That  no  will  xnade  by  any  person  No  will  of  a 
nnder  the  age  of  twenty-one  years  shall  be  valid.  S^v^d; ^*' 


MARRIED  WOMEN. 


8.  Provided  also,  and  be  it  further  enacted.  That  no  will  made  by  nor  of  a  feme 
any  married  woman  shall  be  valid,  except  such  a  will  as  might  have  ^^^  aslmig^t 
been  made  by  a  married  woman  before  the  passing  of  this  act.  i^o^  ^  made. 

EXECUTION   OP  WILLS. 

9.  And  be  it  further  enacted.  That  no  will  shall  be  valid  unless  it  Eveiy  will  shall 
shall  be  in  writing  and  execnted  in  manner  hereinafter  mentioned;   and^iffndTfy 
(that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  tesutor  in  the 
testator,  or  by  some  other  person  in  his  presence  and  by  his  direction;  J^^VatonS 
and  such  signature  shall  be  made  or  acknowledged  by  the  testator  in  time, 
the  presence  of  two  or  more  witnesses  present  at  the  same  time,  and  ^m^i<^\j^'^^ji,^y^^j!^ 
such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the  presence  ^//c  <J^-  3ls/\  -l* 
o{  the  testator,  but  no  form  of  attestation  shall  be  necessary. 

EXECX7TI0N   OV  TESTAMENTARY  APPOINTMENTS. 

10.  And  be  it  further  enacted.  That  no  appointment  ma^e  by  will,  Appointmenti 
in  exerciseof  any  power^_ghall be  valij^ Jinleaa^ihe  ^me  be^executed  executed lil^ 

Mia  manner  hereinbefore  required;  and  every  will  executed  in  manner  other  wills,  and 

hereinbefore  required  shall^  so  far  ajs  respects  the  execution  and  at-  thouirh  other ' 

tesjation^thereof,  be  a.  valid  execution  of  a  power  of  appointment  'Ey  reqaired  so- 

wJjC^Potwithstanding  it  shall  have  been  expressly  required  that  A  will  noTobsenrei 
made  in  ^excise  of  such  power  should  be  es;ecuted  with  some,  addi- 
tional or  other  form  of  execution  or  solemnity* 

WILLS   OF  SOLDIERS  AND   SEAMEN. 

11.  Provided  always,  and  be  it  further  enacted.  That  any  soldier  Soldiers' and 
being  in  actual  miUtary  service,  or  any  mariner  or  seaman  being  at  "»"°"f*  ^^ 
'sea,  may  dupose  of  his  personal  estate  as  he  might  have  done  before 

the  making  of  this  act* 
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PETTY  OFFICERS  AND  BBAXEN   IN   TBB  NAYY  AND  MARINES. 

Act  not  to  af-  12*  And  be  it  further  enacted.  That  this  act  shall  not  prejudice  or 
feet  certain  DTo-  affect  any  of  the  proTisions  contained  in  an  act  passed  in  the  eleventh 
Omk^I  &  1  7®^  0^  ^®  ^^8^  ^^  ^^  Majesty  King  George  the  Fourth  and  the  first 
WilL  4,  c.  20,  year  of  the  reign  of  his  laie  Miyestj  King  William  the  Fourth,  in- 
wilU  i^pet^  tituled  **  An  Act  to  amend  and  consolidate  the  Laws  relating  to  the  Pay 
officers  and        of  the  Royal  Nayy,''  respecting  the  wiUs  of  petty  officers  and  seamen 

in  the  royal  navy,  and  non-commissioned  officers  of  marines,  and 
marines,  so  far  as  relates  to  their  wages,  pay,  prise  money,  bounty 
money,  and  allowances,  or  other  monies  payable  in  respect  of  services 
in  her  Majesty's  navy. 


mannea. 


PUBLICATION. 

Publication  not  13.  And  be  it  further  enacted.  That  every  will  executed  in  manner 
to  be  requisite,   hereinbefore  required  shall  be  valid  without  any  other  publication 

thereof. 

ATTESTING  WITNESS'S   COMPETENCY. 

Will  not  to  be  1'^-  And  be  it  further  enacted.  That  if  any  person  who  shall  attest 
void  on  account  f^j^^  execution  of  a  will  shall  at  the  time  of  the  execution  thereof  or 
tency  of  latest-  A^  ^^J  ^^^  afterwards  be  incompetent  to  be  admitted  a  witness  to 
ing  witneia.       prove  the  execution  thereof,  such  will  shall  not  on  that  account  be 

invalid. 

GIFTS  TO   ATTESTING  WITNESSES. 

Gifts  to  an  at-  1^*  And  be  it  further  enacted.  That  if  any  person  shall  attest  the 
testing  ^itnesa  execution  of  any  will  to  whom  or  to  whose  wife  or  husband  any  bene- 
ficial devise,  legacy,  estate,  interest,  gift,  or  appointmoit,  ttf  or  af* 
fecting  any  real  or  personal  estate,  (other  than  and  except  charges  and 
directions  for  the  payment  of  any  debt  or  debts),  shall  be  thereby 
given  or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person  attesting  the  execution 
of  such  will,  or  the  wife  or  husband  of  such  person,  or  any  person 
claiming  under  such  person  or  wife  or  husband,  be  utterly  null  and 
void,  and  such  person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof,  notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  will. 


WILLS.  407 


CREDITOR  ATTESTING  WITNESS. 

16.  And  be  it  fiurther  enacted.  That  in  case  by  any  will  any  real  or  Creditor  attest- 
personal  estate  shall  be  charged  with  any  debt  or  debts,   and  any  m^t^^  a^^u 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  neu. 
cbaiged,  shall  attest  the  execution  of  such  will,   such  creditor,  not- 
withstanding such  charge,  shall  be  admitted  a  witness  to  prove  the 

execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof* 

EXECUTOR  ATTESTING  WITNESS. 

17.  And  be  it  further  enacted.  That  no  person  shall,  on  account  of  Ezecntor  to  be 
his  being  an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness^  mS!*^  * '"'" 
to  prove  the  execution  of  such  will,  or  a  witness  to  prove  the  validity 

or  invalidity  thereof. 

REVOCATION   BT  MARRIAGE. 

18.  And  be  it  further  enacted.  That  every  will  made  by  a  man  or  y^m  to  be  z«- 
woman  shall  be  revoked  by  his  or  her  marriage  (ex(^pt^a  will  made  in  ^ok^^  by  mar- 
exsiQse  of  a^£ower_of  appointment,  when  the  real  or  personal  estate  &^^  **^^ 
thereby  appointed  would  not  in  default  of  such  appointment  pass  to 

his  or  her  heir,  customary  heir,  executor,  or  administrator,  or  the  per- 
son entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  Distri- 
butions). 

REVOCATION   BT   PRESUMPTION. 

19.  And  beitfiirther  enacted.  That  no  will  shall  be  revoked  by  No  will  to  be 
any  presumption  of  an  intention  on  the  ground  of  an  alteration  in  ^evok^bypre- 
circumstances. 

REVOCATION   BY  BUBSBQUENT  WILL  OR  CODICIL,   OR  DESTRUCTION 

OF   INSTRUMENT. 

20.  And  be  it  further  enacted.  That  no  will  or  codicil,  or  any  part  No  will  to  be 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  "▼okedbutby 
will  or  codicil  executed  in  manner  hereinbefore  required,  or  by  some  codidl,  or  by  a 
writing  declaring  an  intention  to  revoke  the  same,  and  executed  in  the  writing  cxe- 
manner  in  which  a  will  is  hereinbefore  required  to  be  executed,  or  by  or  by  destrnc- ' 
the  burning,  tearing,  or  otherwise  destroying  the  ssme  by  the  testator,  ^^^* 

or  by  some  person  in  his  presence  and  by  his  direction,  with  the  in- 
tention ot  revoking  the  same. 
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OBLITERATIONS   AND   INTERLINEATIONS. 

No  alteradon  21.  And  be  it  further  enacted.  That  no  obliteration^  interlineation^ 

in  a  will  shall     ^y  other  alteration  made  in  any  will  after  the  execution  thereof  shall  be 
have  any  effect,       ,.,         ,  m  i»' T ^ 't^ "<•  i        •« 

unless  execated  valid,  or  have  any  effect,  except  so  far  as  the  words  or  effect  of  the  will 
as  a  will.  before  such  alteration  shall  not  be  apparent,  unless  such  alteration 

shall  be  executed  in  like  manner  as  hereinbefore  is  required  for  the 
execution  of  the  will;  but  the  will,  with  such  alteration  as  part  thereof, 
shall  be  deemed  to  be  duly  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  in  the  margin  or  on 
some  other  part  of  the  will  opposite  or  near  to  such  alteration,  or  at 
the  foot  or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of  the  will. 


RBYIYAL  OF  REVOKED  WILL. 

No  will  revoked       22.  And  be  it  further  enacted,  That  no  will  or  codicil,  or  any 

to  be  revived      -^^  thereof,  which  shall  be  in  any  manner  reyoked,  shall  be  rcTived 

otherwise  than     '^  .         ,^         -         ,  ,    ., 

by  re -execution  otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil  executed 

or  a  co^cil  to     ^^  manner  hereinbefore  required,  and  shewing  an  intention  to  revive 

the  same;  and  when  any  will  or  codicil  which  shall  be  partly  revoked, 
and  afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention  to  the  con- 
trary shall  be  shewn. 

REVOCATION — SUBSEaXTBNT  CONVEYANCE. 

A  devise  not  to  23.  And  be  it  further  enacted.  That  no  conveyance  or  other  act 
be  rendered  in-  jnade  or  done  subsequently  to  the  execution  of  a  will  of  or  relating  to 
any'subsequent  ADJ  ^^  o'  personal  estate  therein  comprised,  except  an  act  by  which 
conveyance  or     j^jj^qj^  ^^  giiall  be  revoked  as  aforesaid,  shall  prevent  the  operation 

of  the  will  with  respect  to  such  estate  or  interest  in  such  real  or  per- 
sonal estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at 
the  time  of  his  death. 


act 


WILL  SPEAKS,    FROM  WHAT  PERIOD. 


A  will  shall  be  24.  And  be  it  further  enacted.  That  every  will  shall  be  construed, 
construed  to  ^th  reference  to  the  real  estate  and  personal  estate  comprised  in  it, 
death  of  £e  '  ^  speak  and  take  effect  as  if  it  had  been  executed  immediately  before 
tesutor.  the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 

the  wilL 
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IAP8ED  AND  VOID   DEVISES. 

25.  And  be  it  further  enacted^  That,  unless  a  contrary  intention  Aresidnanrde- 
shall  appear  by  the  will,  such  real  estate  or  interest  therein  as  shall  be  ci"  de  esutei 
comprised  or  intended  to  be  comprised  in  any  devise  in  such  will  con-  comprised  in 
tained,  which  shaU  fail  or  be  void  by  reason  of  the  death  of  the  devisee  ^e  w""*^  ^'''^ 
in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise  being  con- 
trary to  law  or  otherwise  incapable  of  taking  effect,  shall  be  included 

in  the  residuary  devise  (if  any)  contained  in  such  will. 

GENERAI.   DEVISE — COPYHOLDS,    LEASEHOLDS. 

26.  And  be  it  further  enacted.  That  a  devise  of  the  land  of  the  A  general  de- 
testator,  or  of  the  land  of  the  testator  in  any  place  or  in  the  occupation  IlJ^j^f^^**'' 
of  any  person  mentioned  in  his  will,  or  otherwise  described  in  a  general  shall  include 
manner,  and  any  other  general  devise  which  would  describe  a  cus-  «>py^o^^and 
tomary,  copyhold,  or  leasehold  estate  if  the  testator  had  no  freehold  well  as  freehold 
estate  which  could  be  described  by  it,  shall  be  construed  to  include  the  ^^^ 
customary,  copyhold,  and  leasehold  estates  of  the  testator  or  his  cus- 
tomary, copyhold,  and  leasehold  estates,  or  any  of  them,  to  which  such 
description  shall  extend,  as  the  case  maybe,  as  well  as  freehold  estates, 

unless  a  contrary  intention  shall  appear  by  the  will. 

GENERAL   DEVISE — APPOINTMENT. 

27.  And  be  it  further  enacted.  That  a  general  devise  of  the  real  A  general  gift 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any  place  "Jta^i^wr* 
or  in  the  occupation  of  any  person  mentioned  in  his  will,  or  otherwise  which  the  tes- 
described  in  a  general  manner,  shall  be  construed  to  include  any  teal  ^*S  powet^ 
estate,  or  any  real  estate  to  which  such  description  shall  extend,  (as  the  appointment      y 
case  may  be),  which  he  maj  have  power  to  ap^int  in  any  manner  he^  ^^*>v-**.^   fic-^^  ^ 
may  think  proper,  and  shall  operate  as  an  execution  of  such  power> 

unless  a  contrary  intention  shall  appear  by  the  will;  and  in  like  man- 
ner a  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of 
personal  property  described  in  a  general  manner,  shall  be  construed  to 
include  any  personal  estate,  or  any  personal  estate  to  which  such  de- 
scription shall  extend,  (as  the  case  may  be),  which  he_may.haVe.powfir 
to  appoint  in  any  manner  he  may  thij^  proper,  and  shall  operate  as 
an  execution  of  such  power,  unless  a  contrary  intention  shall  appear  by 
the  will. 
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A  devise  with- 
out any  words 
of  limitation 
■hall  be  con- 
•traed  to  pass 
the  fee. 


FSE-8IMPLE   WITHOUT  WORDS  OF  LIMITATION. 

28.  And  be  it  further  enacted.  That  where  any  real  estate  shall  be 
devised  to  anj  person  without  any  words  of  limitation,  such  devise 
shall  be  construed  to  pass  the  fee-simple,  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of  by  will  in  such  real 
estatCj  unless  a  contrary  intention  shall  appear  by  the  wiU. 


The  words 
"  die  without 
issue/'  or  *'  die 
without  leaving 
issue/'  shall 
be  construed  to 
mean  die  with* 
out  issue  living 
at  the  death. 


Exceptions. 


WORDS   IMPORTING  FAILURE   OF  ISSUE. 

29.  And  be  it  further  enacted.  That  in  any  devise  or  bequest  of  real 
or  personal  estate  the  words  ^'die  vntJumt  issue"  or  "die  withaiti 
leaving  issue/'  or  ^'haoe  no  issue/*  or  any  other  words  which  may 
import  either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or 
at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be 
construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the 
time  of  the  death  of  such  person,  and  not  an  indefinite  failure  of  his 
issue,  unless  a  contrary  intention  shall  appear  by  the  will,  by  reason 
of  such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift,  being, 
without  any  implication  arising  from  such  words,  a  limitation  of  an 
estate  tail  to  such  person  or  issue,  or  otherwise:  Provided,  that  this 
act  shall  not  extend  to  cases  where  such  words  as  aforesaid  import  if 
no  issue  described  in  a  preceding  gift  shall  be  boru,  or  if  there  shall  be 
no  issue  who  shall  live  to  attain  the  age  or  otherwise  answer  the  de- 
scription required  for  obtaining  a  vested  estate  by  a  preceding  gift  to 
such  issue. 


ESTATE   OF  TRUSTEES. 


No  devise  to 
trustees  or  ex- 
ecutors, except 
for  a  term  or  a 
presentation 
to  a  churchy 
shall  pass  a 
chattel  interest 


30.  And  be  it  further  enacted.  That  where  any  real  estate  (other 
than  or  not  being  a  presentation  to  a  church)  shall  be  devised  to  any 
trustee  at  executor,  such  devise  shall  be  construed  to  pass  the  fee- 
simple  or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  unless  a  definite  term 
of  years,  absolute  or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expressly  or  by  implication. 


Trustees  under 
an  unlimited 
devise,  where 
the  trust  may 
endure  beyond 
the  life  of  a 
person  hene- 


31.  And  be  it  further  enacted.  That  where  any  real  estate  shall 
be  devised  to  a  trustee,  without  any  express  limitation  of  the  estate 
to  be  taken  by  sudi  trustee,  and  the  beneficial  interest  in  such  real 
estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not  be  given 
to  any  person  for  life,  or  such  beneficial  interest  shall  be  given  to 
any  person  for  life,  but  the  purposes  of  the  trust  may  continue  be- 


f^    fka^.   ^^^^  ^W.;/Z:A^ 
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ybnd  the  life  of  such  person,  such  devise  shall  be  construed  to  vest  ficialW  entitled 
in  such  trustee  the  fee-Biniple»  or  other  the  whole  legal  estate  which  ^^  f^  ^ 
the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  and 
not  an  estate  determinable  when  the  purposes  of  the  trust  shall  be 
satisfied. 

LAPSE   OF   ESTATE   TAIL. 

32.  And  be  it  further  enacted.  That  where  any  person  to  whom  any  Deyises  of 
real  estate  shall  be  devised  for  an  estate  tail  or  an  estate  in  quasi  en-  g^^^l^iame. 
tail  shall  die  in  the  lifetime  of  the  testator  leaving  issue  who  ii:Quld.be 
inheritable^mider  such  entail,  and  any  such  issue  shall  be  living  at  the 

time  of  the  death  of  the  testator,  such  devise  shall  not  lapse,  but 
shall  take  efiPect  as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. 

LAPSB^CHILDREN   OR  ISSUE   DYING  IN  TESTATOR's  LIFETIME. 

33.  And  be  it  further  enacted,  That  where  any  person  being  Giftatochild- 
a  child  or  other  issue  of  the  testator  to  whom  any  real  or  personal  j^ue  who* leav 
estate  shall  be  devised  or  bequeathed  for  any  estate  or  interest  not  issue  living  at 
determinable  at  or  before  the  death  of  such  person  shall  die  m  the  J^dUot  U^?. 
lifetime  of  the  testator  leaving  issue,  and  any  such  issue  of  such 

person  shall  be  liviiur  at  ^e  time  of  the  3eath  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  sudi  person  had  happened  immediately  after  the  death    ('  I 
orfGe  testator,  unless  a  contrary  intention   shall  appear  by  the 

WHEN   ACT  OPERATES. 

34.  And  be  it  further  enacted.  That  this  act  shall  not  extend  Act  not  to  ex- 
to  any  will  made  before  the  first  day  of  January  one  thousand  eight  ^^  ^w^' 
hundred  and  thirty-eight,  and  that  every  wiU  re-ezecuted  or  repub-  ist  Jan.  1838, 
lished,  or  revived  by  tmgjx)didL  shall  for  the  purposes  of  this  act  be  ^^^^  ^^^^f 
deemed  to  have  been  made  at  the  time  at  which  the  same  shall  be  so  persons  who  die 
re-executed,  republished,  or  re^vedj  and  that  this  act  shall  not  extend  y|^°"  ^"^  ^*°' 
to  any  estate  jpur  autre  vie  of  any  person  who  shall  die  before  the  first 

day  of  January  one  thousand  eight  hundred  and  thirty-eight. 


B^COTLAND. 

35.  And  be  it  further  enacted,  That  this  act  shall  not  extend  t»  Act  not  to 
Scotland.  .    2**!?^? 

BeotlMid. 
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36.  And  be  it  enacted.  That  this  act  may  be  amended,  altered, 
or  repealed  by  any  act  or  acta  to  be  passed  in  this  present  session  of 
Parliament. 


1  &  2  VICT.  CAP.  110.  IRoyalJMent,  August  I6ih,  1838.] 

An  Act  for  dbolUhing  Arrest  on  Mesne  Process  in  Civil  Actions,  except 
in  certain  Cases ;  for  extending  the  Remedies  of  Creditors  against 
the  property  of  Debtors;  and /or  amending  the  Laws  for  the  ReUef 
of  insolvent  Debtors  in  England. 


Arrest  on 
mesne  process 
abolished,  ex- 
cept in  certain 
cases. 


All  actions  to 
be  commenced 
by  writ  of  sum- 
mons. 


A  judge  of  a 
superior  court 
may  order  de* 
fendant  to  be 
arrested  in  cer- 
tain cases. 


ABOLITION   OF  ARREST* 

"Whereas  the  present  power  of  arrest  upon  mesne  process  is  mmeces* 
sarily  extensive  and  severe,  and  ought  to  be  relaxed:  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same. 
That  firom  and  after  the  time  appointed  for  the  commencement  of  thia 
act  no  person  shall  be  arrested  upon  mesne  process  in  any  civil  action 
in  any  inferior  court  whatsoever,  or  (except  in  the  cases  and  in  the 
manner  hereinafter  provided  for)  in  any  superior  court. 

2.  And  be  it  enacted,  That  all  personal  actions  in  her  Majesty's 
superior  coiirts  of  law  at  Westminster  shall  be  commenced  by  writ  of 
summons. 

POWER  TO  ORDER  AN  ARREST. 

3.  And  be  it  enacted.  That  if  a  plaintiff  in  any  action  in  any  of  her 
Majesty's  superior  courts  of  law  at  Westminster,  in  which  the  de- 
fendant is  now  liable  to  arrest,  whether  upon  the  order  of  a  judge,  or 
without  such  order,  shall,  by  the  affidavit  of  himself  or  of  some  other 
person,  shew,  to  the  satisfaction  of  a  judge  of  one  of  the  said  superior 
courts,  that  such  plaintiff  has  a  cause  of  action  against  the  defendant 
or  defendants  to  the  amount  of  twenty  pounds  or  upwards,  or  has  sus- 
tained damage  to  that  amount,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  or  any  one  or  more  of  the  defendants  is  or 
are  about  to  quit  England  unless  he  or  they  be  forthwith  apprehended, 
it  shall  be  lawftd  for  such  judge,  by  a  special  order,  to  direct  that  such 
defendant  or  defendants  so  about  to  quit  England  shall  be  held  to  bail 
for  such  sum  as  such  judge  shall  think  fit^  not  exceeding  the  amount  of 
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the  debt  or  damages;  and  thereupon  it  shall  be  lawful  for  such  plaintiff, 
within  the  time  which  shall  be  expressed  in  such  order,  but  not  after- 
wards, to  sue  out  one  or  more  writ  or  writs  of  capias  into  one  or  more 
different  counties,  as  the  case  may  require,  against  anj  such  defendant 
so  directed  to  be  held  to  bail,  which  writ  of  capias  shall  be  in  the  form 
contained  in  the  schedule  to  this  act  annexed,  and  shall  bear  date  on 
the  day  on  which  the  same  shall  be  issued:  Provided  always,  that  the 
said  writ  of  capias  and  all  writs  of  execution  to  be  issued  out  of  the 
superior  courts  of  law  at  Westminster  into  the  counties  palatine  of 
Lancaster  and  Durham  shall  be  directed  to  the  chancellor  of  the  county 
palatine  of  Lancaster,  or  his  deputy  there,  or  to  the  chancellor  of  the 
county  palatine  of  Durham,  or  his  deputy  there. 

THE   SHERIFF^S  AUTHORITY   AND   BAIL  BOND. 

4.  And  be  it  enacted,  That  the  sheriff  or  other  officer  to  whom  any  Sheriff  may 
such  writ  of  capias  shall  be  directed  shall,  within  one  calendar  month  P^^^^ed  to 

'  arrest  de- 

after  the  date  thereof,  including  the  day  of  such  date,  but  not  afler-  feodant 

wards,  proceed  to  arrest  the  defendant  thereupon;  and  such  defendant 

when  so  arrested  shall  remain  in  custody  until  he  shall  haye  given  a  Defendant  to 

bail  bond  to  the  sheriff,  or  shall  have  made  deposit  of  the  sum  indorsed  remain  in 

on  such  writ  of  capias,  together  with  ten  pounds  for  costs,  according  to  he  finds  bail, 

the  present  practice  of  the  said  superior  courts;  and  all  subsequent  ^  makes  a 

proceedings  as  to  the  putting  in  and  perfecting  special  bail,  or  of 

making  deposit  and  payment  of  money  into  court  instead  of  putting  in 

and  perfecting  special  bail,  shall  be  accordii^  to  the  like  practice  of  the 

sidd  superior  courts,  or  as  near  thereto  as  the  drcumstanoes  of  the  case 

will  admit. 

5.  And  be  it  enacted.  That  any  such  special  order  maybe  made  Oidermaybe 

and  the  defendant  arrested  in  pursuance  thereof  at  any  time  after  the  ^^^^  ^l  ''^T 

*  .  ,  stage  of  pro- 

commencement  of  such  action,  and  before  final  judgment  shall  have  ceedings  before 

been  obtained  therein;  and  that  a  defendant  in  custody  upon  any  such  fin«l  judgment 
arrest,  and  not  preyiously  served  with  a  copy  of  the  writ  of  summons^ 
may  be  lawfully  served  therewith. 

THE  dependant's  DISCHARGE. 

6.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  person  Defendant  may 
arrested  upon  any  such  writ  of  capias  to  apply  at  any  time  after  such  *PP'7  ^^^  f^Jth- 
arrest  to  a  judge  of  one  of  the  superior  courts  at  Westminster,  or  to  witL 

the  court  in  which  the  action  shall  have  been  commenced,  for  an  order 
or  rule  on  the  plaintiff  in  such  action  to  shew  cause  why  the  person 
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Judge  xnaj 
discharge  de- 
fendant or  not 


Order  of  jadge 
may  be  ap- 
pealed from. 
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arrested  should  not  be  discharged  out  of  custody;  and  that  it  shall  be 
lawful  for  sudi  judge  or  court  to  make  absolute  or  discharge  such  order 
or  rul^  and  to  direct  the  costs  of  the  application  to  be  paid  by  either 
party,  or  to  make  such  other  order  therein  as  to  such  judge  or  court 
shall  seem  fit;  provided  that  any  such  order  made  by  a  judge  may  he 
dischaiged  ov  Tsried  by  the  court,  on  application  made  thereto  by 
either  party  dissatisfied  with  such  order. 


Frisonerv  in 
custody  on 
mesne  process 
who  have  not 
fiJed  petitions 
under  insolvent 
acts  entitled  to 
be  dischaiged. 


Manner  of 
making  a 
debtor  a  bank- 
rupt. 


DI8GHAR6S   OF  PRISONKRS. 

7.  And  be  it  enacted.  That  every  prisoner  who  at  the  time  appointed 
for  the  commencement  of  this  act  shall  be  in  custody  upon  mesne  pro* 
cess  for  any  debt  or  demand,  and  shall  not  have  filed  a  petition  to  be 
discharged  under  the  laws  now  in  force  for  the  relief  of  insolvent 
debtors,  shall  be  entitled  to  his  discharge  upon  entering  a  common  ap- 
pearance to  the  action:  Provided  nevertheless,  that  every  such  prisoner 
shall  be  liable  to  be  detained,  or  after  such  discharge  to  be  again 
arrested,  by  virtue  of  any  such  special  order  as  aforesaid,  at  the  suit  of 
the  plaintiff  at  whose  suit  he  was  previously  arrested,  or  of  any  other 
plaintiff. 

MEW  ACT  OF   BANKRT7FTCY. 

8.  And  be  it  enacted.  That  if  any  single  creditor  or  any  two  or 
more  creditors  being  partnerib  whose  debt  shall  amount  to  one  hundred 
pounds  or  upwards,  or  any  two  creditors  whose  debts  shall  amount  to 
one  hundred  and  fifty  pounds  or  upwards,  or  any  three  or  more  cre- 
ditors whose  debts  shall  amount  to  two  hundred  pounds  or  upwards,  of 
any  trader  within  the  meaning  of  the  laws  now  in  force  respecting 
bankrupts,  shall  file  an  affidavit  or  affidavits  in  her  Majesty's  courts  of 
bankrupt<7  that  such  debt  or  debts  is  or  are  justly  due  to  him  or  them 
respectively,  and  that  such  debtor,  as  he  or  they  verily  believe,  is  such 
trader  as  aforesaid,  and  shall  cause  him  to  be  served  personally  with  a 
copy  of  such  affidavit  or  affidavits,  and  with  a  notice  in  writing  re- 
quiring immediate  payment  of  such  debt  or  debts;  and  if  such  trader 
shall  not  within  twenty-one  days  after  personal  service  of  such  affidavit 
or  affidavits  and  notice  pay  such  debt  or  debts,  or  secure  or  compound 
for  the  same  to  the  satisfaction  of  such  creditor  or  creditors,  or  enter 
into  a  bond,  in  such  sum  and  with  such  two  sufficient  sureties  as  a 
commissioner  of  the  court  of  bankruptcy  shall  approve  of,  to  pay  such 
sum  or  sums  as  shall  be  recovered  in  any  action  or  actions  whi^  shaB 
have  been  brought  or  shall  thereafter  be  brought  for  the  recovery  of 
the  same,  together  with  such  costs  as  shall  be  given  in  the  same,  or  to 
render  himself  to  the  custody  of  the  gaoler  of  the  court  in  which  sucb 
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action  shall  hare  been  or  may  be  brought  according  to  the  practice  of 
such  court,  or  within  audi  time  and  m  sudi  manner  as  the  said  court 
or  any  judge  thereof  shall  direct,  after  judgment  shall  hare  been  re* 
covered  in  such  action,  every  such  trader  shall  be  deemed  to  have  com- 
mitted  an  act  of  bankruptcy  on  the  twenty-second  day  after  service  of 
such  affidavit  or  affidavits  and  notice,  provided  a  fiat'  in  bankruptcy 
shall  issue  against  such  trader  within  two  calendar  months  from  Ae 
filing  of  such  affidavit  or  affidavits,  but  not  otherwise. 

OF  THS   EXSCT7TION   OF  WARRANTS  OF  ATTORNKT,   &C. 

9.  And  whereas  it  is  expedient  that  provision  should  be  made  fbr  Warrants  of 
giving  every  person  executing  a  warrant  of  attorney  to  confess  judg-  *^*o™cy  *"* 
ment  or  a  cognovit  actionem  due  information  of  the  nature  and  effect  tionem  to  be 
thereof;  be  it  enacted.  That  from  and  after  the  time  appointed  fbr  the  ^^^^  »^  ^« 

/  ^'^  preaenceofan 

commencement  of  this  act  no  warrant  of  attorney  to  confess  judgment  attorney  on 
in  any  personal  action,  or  cognovit  actionem,  given  by  any  person,  ^^*l^of**>« 
shall  be  of  any  force  unless  there  shall  be  present  some  attorney  of 
one  of  the  superior  courts  on  behalf  of  such  person,  expressly  named 
by  him  and  attending  at  his  request,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit,  before  the  same  is  executed;  which 
attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution 
thereof,  and  thereby  declare  himself  to  be  attorney  for  the  person 
executing  the  same,  and  state  that  he  subscribes  as  such  attorney  (a). 

10.  And  be  it  enacted.  That  a  warrant  of  attorney  to  confess  Warrant,  fro., 
judgment  or  cognovit  actionem  not  executed  in  manner  aforesaid  not  formally 
shall  not  be  rendered  valid  by  proof  that  the  person  executing  the  ^alicL 
same  did  in  fiict  understand  the  nature  and  effect  thereof,  or  was 

fully  informed  of  the  same. 

WRIT  OF  BLBGIT* 

IL  And  whereas  the  existing  law  is  defective  in  not  providing  sheriff  em* 
adequate  means  for  enabling  judgment  creditors  to  obtain  satbfaction  powered  to 
from  the  property  of  their  debtors,  and  it  is  expedient  to  give  judgment  tion  of  landa/ 
creditors  more  effectual  remedies  against  the  real  and  personal  estate  ^^»  ^j^^' 
of  their  debtors  than  they  possess  under  the  existing  law;  be  it  there- 
fore further  enacted^  That  it  shall  be  lawful  for  the  sheriff  or  other  officer 
to  whom  any  writ  of  elegit,  or  any  precept  in  pursuance  thereof,  shall 
be  directed,  at  the  suit  of  any  person,  upon  any  judgment  which  at 
the  time  appointed  for  the  commencement  of  this  act  shall  have  been 

(a)  Hai^  v.  Fro9t,  7  D.  P.  C.  743;  Taylor  v.  NieMU,  i  Jurkt,  271. 
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recovered,  or  shall  be  thereafter  recovered  in  any  action  in  any  of  her 
Majesty's  superior  courts  at  Westminster^  to  make  and  deliver  execu- 
tion unto  the  party  in  that  behalf  suing  of  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure,  as  the  person  against 
whom  execution  is  so  sued,  or  any  person  in  trust  for  him,  shall  have 
been  seised  or  possessed  of  at  the  time  of  entering  up  the  said  judg- 
ment, or  at  any  time  afterwards,  or  over  which  such  person  shall  at 
the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards, 
have  any  disposing  power  which  he  might  without  the  assent  of  any 
other  person  exercise  for  his  own  benefit,  in  like  manner  as  the  sherifp  or 
other  officer  may  now  make  and  deliver  execution  of  one  moiety  of  the 
lands  and  tenements  of  any  person  against  whom  a  writ  of  elegit  is 
sued  out;  which  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, by  force  and  virtue  of  such  execution,  shall  accordingly  be 
held  and  enjoyed  by  the  party  to  whom  such  execution  shall  be  so 
made  and  delivered,  subject  to  such  account  in  the  court  out  of  which 
such  execution  shall  have  been  sued  out  as  a  tenant  by  elegit  is  now 
Proviso  fti  to  subject  to  in  a  court  of  equity:  Provided  always,  that  such  party 
copjrhold  lands,   suing  out  execution,  and  to  whom  any  copyhold  or  customary  lands 

shall  be  so  delivered  in  execution,  shall  be  liable  and  is  hereby  re- 
quired to  make,  perform,  and  render  to  the  lord  of  the  manor  or  other 
.person  entitled  all  such  and  the  like  payments  and  services  as  the 
person  against  whom  such  execution  shall  be  issued  would  have  been 
bound  to  make,  perform,  and  render  in  case  such  execution  had  not 
issued;  and  that  the  party  so  suing  out  such  execution,  and  to  whom 
any  such  copyhold  or  customary  lands  shall  have  been  so  delivered  in 
execution,  shall  be  entitled  to  hold  the  same  until  the  amount  of  such 
payments,  and  the  value  of  such  services,  as  well  as  the  amount  of  the 
judgment,  shall  have  been  levied:  Provided  also,  that  as  against 
purchasers,  mortgagees,  or  creditors,  who  shall  have  become  such 
before  the  time  appointed  for  the  commencement  of  this  act,  such 
writ  of  elegit  shall  have  no  greater  or  other  effect  than  a  writ  of  elegit 
would  have  had  in  case  this  act  had  not  passed. 


ProTiso  ss  to 
parchasers, 
mortgagees,  or 
creditors. 


Sheriff  em- 
powered to 
seise  money, 
bank  notes, 
&c.i 


WRIT   OF   FIERI    FACIAS. 

12.  And  be  it  enacted.  That  by  virtue  of  any  writ  of  fieri  facias  to 
be  sued  out  of  any  superior  or  inferior  court  after  the  time  appointed 
for  the  commencement  of  this  act,  or  any  precept  in  pursuance  there- 
of, the  sheriff  or  other  officer  having  the  execution  thereof  may  and 
shall  seize  and  take  any  money  or  bank  notes,  (whether  of  the  gover- 
nor and  company  of  the  bank  of  England^  or  of  any  other  bank  or 
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baDkers)^  and  any  cheques^  bills  of  exchange^  promissory  notes,  bondst 
specialties,  or  other  securities  for  money,   belonging  to  the  person 
against  whose  effects  such  ¥nrit  of  fieri  facias  shall  be  sued  out;  and  and  to  pay 
may  and  shall  pay  or  deliver  to  the  party  suing  out  such  execution  ^^g  ^^^  ^^^ 
any  money  or  bank  notes  which  shall  be  so  seised,  or  a  sufficient  part  tion  creditor ; 
thereof;  and  may  and  shall  hold  any  such  cheques,  biUs  of  exchange, 
promissory  notes,  bonds,  specialties,  or  other  securities  for  money  as 
a  security  or  securities  for  the  amount  by  such  writ  of  fieri  fiicias  di- 
rected to  be  levied,  or  so  much  thereof  as  shall  not  have  been  other- 
wise levied  and  raised ;  and  may  sue  in  the  name  of  such  sheriff  or  and  to  sae  for 
other  officer  for  the  recovery  of  the  sum  or  sums  secured  thereby,  if  Jv  Miu  oTot^* 
and  when  the  time  of  payment  thereof  shall  have  arrived ;  and  that  change  and 
the  payment  to  such  sheriff  or  other  officer  by  the  party  liable  on  any  o*^«'»«c"i^e«- 
such  cheque,  bill  of  exchange,  promissory  note,  bond,  specialty,  or 
other  security,  with  or  without  suit,  or  the  recovery  and  levying  exe- 
cution against  the  party  so  liable,  shall  discharge  him  to  the  extent 
of  such  payment,  or  of  such  recovery  and  levy  in  execution,  as  the 
case  may  be,  from  his  liability  on  any  such  cheque,  bill  of  exchange, 
promissory  note,  bond,  specialty,  or  other  security;  and  such  sheriff 
or  other  officer  may  and  shall  pay  over  to  the  party  suing  out  such 
writ  the  money  so  to  be  recovered,  or  such  part  thereof  as  shall  be 
sufficient  to  discharge  the  amount  by  such  writ  directed  to  be  levied; 
and  if,  after  satisfaction  of  the  amount  so  to  be  levied,  together  with 
sheriff's  poundage  and  expenses,  any  surplus  shall  remain  in  the 
bands  of  such  sheriff  or  other  officer,  the  same  shall  be  paid  to  the 
party  against  whom  such  writ  shall  be  so  issued;  provided  that  no  Proviso  as  to 
such  sheriff  or  other  officer  shall  be  bound  to  sue  any  party  liable  StriT'^  ^" 
upon  any  such  cheque,  bill  of  exchange,  promissory  note,  bond,  spe- 
cialty, or  other  security,  unless  the  party  suing  out  such  execution 
shall  enter  into  a  bond,  with  two  sufficient  sureties,  for  indemnifying 
him  from  all  costs  and  expenses  to  be  incurred  in  the  prosecution  of 
such  action,  or  to  which  he  may  become  Uable  in  consequence  thereof, 
the  expense  of  such  bond  to  be  deducted  out  of  any  money  to  be 
recovered  in  such  action. 

THE   EFFECT  OF   A  JUDGMENT. 

13.  And  be  it  enacted.  That  a  judgment  already  entered  up  or  to  Jadgment  to 
be  hereafter  entered  up  against  any  person  in  any  of  her  Majesty's  cSarKcTo^real 
superior  courts  at  Westminster  shall  operate  as  a  charge  upon  all  estate, 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,   and  heredita- 
ments (including  lands  and  hereditaments  of  copyhold  or  customary 
tenure)  of  or  to  which  such  person  shall  at  the  time  of  entering  up 
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Bach  judgment^  or  at  any  time  afterwards^  be  seised,  possessed^  or  ea* 
titled  for  any  estate  or  interest  whatever,  at  law  or  in  eqidtj,  whether 
in  possession,  reversion,  remainder  or  expectancy,  or  over  which  sncfa 
person  shall  at  the  time  of  entering  np  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power  which  he  might  without  the 
assent  of  any  other  person  exercise  for  his  own  benefit,  and  shall  be 
binding  as  against  the  person  against  whom  judgment  shall  be  so 
entered  up,  and  against  all  persons  claiming  under  him.  after  such 
judgment,  and  shall  also  be  binding  as  against  the  issue  of  his  body 
and  all  other  persons  whom  he  might  without  the  assent  of  any  other 
person  cut  off  and  debar  from  any  remainder,  reversion,  or  other  in* 
terest  in  or  out  of  any  of  the  said  lands,  tenements^  rectories^  advow- 
sons,    tithes,  rents,   and  hereditaments;    and  that  every  judgment 
creditor  shall  have  such  and  the  same  remedies  in  a  court  of  equity 
against  the  hereditaments  so  chained  by  virtue  of  this  act,  or  any  part 
thereof,  as  he  would  be  entitled  to,  in  case  the  person  against  whom 
such  judgment  shall  have  been  so  entered  up  had  power  to  charge  the 
same  hereditaments,  and  had  by  writing  under  his  hand  agreed  to 
charge  the  same  with  the  amount  of  such  judgment  debt,  and  interest 
Chaive  not  to     thereon:  provided  that  no  judgment  creditor  shall  be  entitled  to  pro- 
be enforced  an-  ceed  in  equity  to  obtain  the  benefit  of  such  charge  until  after  the  ex- 
piration of  a    '  piration  of  one  year  from  the  time  of  entering  up  such  judgment,  or  in 
year.  cases  of  judgments  already  entered  up,  or  to  be  entered  up  before  the 

time  appointed  for  the  commencement  of  this  act,  until  aft^r  the  ex- 
piration of  one  year  from  the  time  appointed  for  the  commencement  of 
this  act,  nor  shall  such  charge  operate  to  give  the  judgment  creditor 
any  preference  in  case  of  the  bankruptcy  of  the  person  against  whom 
judgment  shall  have  been  entered  up,  unless  such  judgment  shall  have 
Proviso  as  to  ^^^°  entered  np  one  year  at  least  before  the  bankruptcy:  provided 
purchasers,  &c    also,  that  as  regards  purchasers,  mortgagees,  or  creditors,  who  shall 

have  become  such  before  the  time  appointed  for  the  commencement 
of  this  act,  such  judgment  shall  not  affect  lands,  tenements,  or  heredi- 
taments, otherwise  than  as  the  same  would  have  been  affected  by  such 
judgment  if  thb  act  had  not  passed:  provided  also,  that  nothing 
herein  contained  shall  be  deemed  or  taken  to  alter  or  affect  any  doe- 
trine  of  courts  of  equity  whereby  protection  is  given  to  purchasers  for 
valuable  consideration  without  notice. 

CHARGE   UPON    STOCK,    &C. 

Stock  and  14.  And  be  it  enacted.  That  if  any  person  against  whom  any  judg- 

fo*r"V^^b!  ment  shall  have  been  entered  up  in  any  of  her  Majesty's  superior 
lie  companies  courts  at  Westminster  shall  have  any  government  stock,  funds,  or  an- 
^^^d^t  ^  ^°  d  ^^^^®^>  ^'  ^^7  stock  or  shares  of  or  in  any  public  company  in  England 
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(whether  incorporated  or  not),  standing  in  his  name  in  his  own  right,   lUnding  in  his 

or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  be  ch"*"  d  b* 

judge  of  one  of  the  superior  courts,  on  the  application  of  any  judgment  order  of  a 

creditor,  to  order  that  such  stock,  funds,  annuities,  or  shares,  or  such  J^°^^ 

of  them  or  such  part  thereof  respectively  as  he  shall  think  fit,  shall 

stand  charged  with  the  payment  of  the  amount  for  which  judgment 

shall  have  been  so  recovered,  and  interest  thereon,  and  such  order 

shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he  would 

have  been  entitled  to  if  such  charge  had  been  made  in  his  favour  by 

the  judgment  debtor;  provided  that  no  proceedings  shall  be  taken  to 

have  the  benefit  of  such  charge  until  after  the  expiration  of  six  calendar 

months  from  the  date  of  such  order. 


OPERATION   OF  JUDGs's   ORDERS. 


15.  And  in  order  to  prevent  any  person  against  whom  judgment  Order  of  judge 
shall  have  been  obtained  from  transferring,  receiving,  or  disposing  of  |?  ^  ™^^^  ^ 
any  stock,  funds,  annuities,  or  shares,  hereby  authorized  to  be  charged  sunce  ex  parte, 
for  the  benefit  of  the  judgment  creditor  under  an  order  of  a  judge,  be  fo  theV**k*or 
it  further  enacted.  That  every  order  of  a  judge  charging  any  govern-  company  to 
ment  stock,  funds,  or  annuities,  or  any  stock  or  shares  in  any  public  ^jJl^tJ^^^  ^ 
company,  under  this  act,  shall  be  made  in  the  first  instance  ex  parte, 
and  without  any  notice  to  the  judgment  debtor,  and  shall  be  an  order 
to  shew  cause  only;  and  such  order,  if  any  government  stock,  funds, 
or  annuities  standing  in  the  name  of  the  judgment  debtor  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for  him,  is  to  be  affected 
by  such  order,  shall  restrain  the  Governor  and  Company  of  the  Bank 
of  England  from  permitting  a  transfer  of  such  stock  in  the  meantime 
and  until  such  order  shall  be  made  absolute  or  discharged;  and  if  any 
stodc  or  shares  of  or  in  any  public  company,  standing  in  the  name  of 
the  judgment  debtor  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,  is  or  are  to  be  affected  by  any  such  order,  shall  in  like 
manner  restrain  such  public  company  from  permitting  a  transfer 
thereof;  and  that  if,  after  notice  of  such  order  to  the  person  or  per- 
sons to  be  restrained  thereby,  or  in  case  of  corporations  to  any  autho- 
rized agent  of  such  corporation,  and  before  the  same  order  shall  be 
discharged  or  made  absolute,  such  corporation  or  person  or  persons 
shall  permit  any  such  transfer  to  be  made,  then  and  in  such  case  the 
corporation  or  person  or  persons  so  permitting  such  transfer  shall  be 
liable  to  the  judgment  creditor  for  the  value  or  amount  of  the  property 
so  charged  and  so  transferred,  or  such  part  thereof  as  may  be  sufficient 
to  satisfy  his  judgment;  and  that  no  disposition  of  the  judgment  debtor 
in  the  meantime  shall  be  valid  or  effectual  as  against  the  judgment 
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creditor;  and  further^  that,  unless  the  judgment  debtor  shall  within  a 
time  to  be  mentioned  in  such  order  shew  to  a  judge  of  one  of  the  said 
superior  courts  sufficient  cause  to  the  contrary,  the  said  order  shaU^ 
after  proof  of  notice  thereof  to  the  judgment  debtor,  his  attomej  or 
agent,  be  made  absolute:  provided  that  any  such  judge  shall,  upon  the 
application  of  the  judgment  debtor,  or  any  person  interested,  have  full 
power  to  discharge  or  vary  such  order,  and  to  award  such  costs  upon 
such  application  as  he  may  think  fit. 

EFFECT  OF  TAKING  THE    BODY. 

Secaridefl  not  16.  And  be  it  enacted,  That  if  any  judgment  creditor,  who  mder 
relinquished  if  ^^  powers  of  this  act  shall  have  obtained  any  charge  or  be  entitled  to 
the  person  the  benefit  of  any  security  whatsoever,  shall  afterwards,  and  before  the 
cution.  property  so  charged  or  secured  shall  have  been  converted  into  money 

or  realized,  and  the  produce  thereof  applied  towards  payment  of  the 
judgment  debt,  cause  the  person  of  the  judgmoit  debtor  to  be  taken  or 
charged  in  execution  upon  such  judgment,  then  and  in  such  case  such 
judgment  creditor  shall  be  deemed  and  taken  to  have  relinquished  all 
right  and  title  to  the  benefit  of  such  charge  or  security,  and  shaU 
forfeit  the  same  accordingly. 


INTEREST   ON   JUDGMENTS. 

Judgment  1 7.  And  be  it  enacted.  That  every  judgment  debt  shall  carry  interest 

te  ^t^*"^  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  time  of 
entering  up  the  judgment,  or  from  the  time  of  the  commencement  of 
this  act  in  cases  of  judgments  then  entered  up  and  not  carrying  interest^ 
until  the  same  shall  be  satisfied,  and  such  interest  may  be  levied  under 
a  writ  of  execution  on  such  judgment. 

DECREES  AND   ORDERS   IN   EQUITY. 

Decrees  and  18.  And  be  it  enacted.  That  all  decrees  and  orders  of  courts  ot 

of  equity  ^c!^  equity,  and  all  rules  of  courts  of  common  law,  and  all  orders  of  the 
to  have  effect  Lord  Chancellor  or  of  the  court  of  Review  in  matters  of  bankruptcy, 
o  judgments.     ^^^  ^  orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby 

any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the  superior  courts 
of  common  law,  and  the  persons  to  whom  any  such  monies,  or  costs, 
charges,  or  expenses,  shall  be  payable,  shall  be  deemed  judgment  cre- 
ditors within  the  meaning  of  this  act;  and  all  powers  hereby  given  to 
the  judges  of  the  superior  courts  of  common  law  with  respect  to 
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matters  depending  ii^the  same  courts  shall  and  may  be  exercised  by 
courts  of  equity  with  respect  to  matters  therein  depending,  and  by  the 
Lord  Chancellor  and  the  court  of  Review  in  matters  of  bankruptcy,  and 
by  the  Lord  Chancellor  in  matters  of  lunacy;  and  all  remedies  hereby 
given  to  judgment  creditors  are  in  like  manner  given  to  persons  to 
whom  any  monies^  or  costs,  charges,  or  expenses,  are  by  such  orders 
or  roles  respectiyely  directed  to  be  paid. 


NEW  REGISTER. 

19.  Provided  always,  and  be  it  ftiriher  enacted.  That  no  judgment  No  judgment, 
of  any  of  the  said  superior  courts,  nor  any  decree  or  order  in  any  court  ^^t*red  es^ 
of  equity,  nor  any  rule  of  a  court  of  common  law,  nor  any  order  in  tate,  otherwise 
bankruptcy  or  lunacy,  shall  by  virtue  of  this  act  affect  any  lands,  ^^^  ^^2" 
tenements,  or  hereditaments,  as  to  purchasers,  mortgagees,  or  ere-  registered. 
ditors,  unless  and  until  a  memorandum  or  minute,  containing  the 

name,  and  the  usual  or  last  known  place  of  abode,  and  the  title,  trade, 
or  profession  of  the  person  whose  estate  is  intended  to  be  affected 
thereby,  and  the  court  and  the  title  of  the  cause  or  matter  in  which 
9uch  judgment,  decree,  order,  or  rule  shall  have  been  obtained  or  made, 
and  the  date  of  such  juc^ment,  decree,  order,  or  rule,  and  the  account 
of  the  debt,  damages,  costs,  or  monies  thereby  recovered  or  ordered  to 
be  paid,  shall  be  left  with  the  senior  master  of  the  court  of  Common 
Fleas  at  Westmmster,  who  shall  forthwith  enter  the  same  particulars 
in  a  book,  in  alphabetical  order,  by  the  name  of  the  person  whose  estate 
is  intended  to  be  affected  by  such  judgment,  decree,  order,  or  rule; 
and  such  officer  shall  be  entitled  for  any  such  entry  to  the  sum  of  five 
shillings;  and  all  persons  shall  be  at  liberty  to  search  the  same  book 
on  payment  of  the  sum  of  one  shilling. 

NEW  vrRits, 

20.  And  be  it  enacted,  That  such  new  or  altered  writs  shall  be  sued  New  writs  to 
out  of  the  courts  of  law,  equity,  and  bankruptcy,  as  may  by  such  courts  ^®  framed, 
respectively  be  deemed  necessary  or  expedient  for  giving  effect  to  the 
provisions  hereinbefore  contained,  and  in  such  forms  as  the  judges  of 

such  courts  respectively  shall  ftom  time  to  time  think  fit  to  order;  and 
the  execution  of  such  writs  shall  be  enforced  in  such  and  the  same 
manner  as  the  execution  of  writs  of  execution  is  now  enforced,  or  as 
near  thereto  as  the  circumstances  of  the  cases  will  admit;  and  that  any 
existing  writ,  the  form  of  which  shall  be  in  any  mauner  altered  in  pur- 
suance of  this  act,  shall  nevertheless  be  of  the  same  force  and  virtue  as 
if  no  alteration  had  been  made  therein^  except  so  far  as  the  effect 
thereof  may  be  varied  by  this  act 
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COURTS   OF   LANCASTER  AND    DURHAM. 


Powers,  &0., 
of  this  act 
applicable  to 
the  courts  and 
judges  at  West- 
minster to  be 
applicable  to 
courts  of  Lan- 
caster and 
Durham. 


21.  And  be  it  enacted,  That  all  the  remedies,  authorities,  and  pro- 
Tisions  of  this  act  applicable  to  her  Majestj*s  superior  courts  of  com- 
mon law  at  Westminster,  and  the  judgments  and  proceedings  therein, 
shall  extend  to  and  be  applicable  to  the  court  of  Common  Pleas  of  the 
countj  palatine  of  Lancaster  and  the  court  of  Pleas  of  the  county  pala- 
tine of  Durham,  within  the  limits  of  the  jurisdiction  of  the  same  courts 
respectiTclj;  and  the  judgments  of  each  of  the  said  last-mentioned 
courts  shall,  within  the  limits  of  the  jurisdiction  of  the  same  courts  re- 
spectiTclv,  have  the  same  effect  in  all  respects  as  the  judgments  of  any 
of  her  Majesty's  said  superior  courts  at  Westminster  under  and  by 
virtue  of  this  act;  and  all  powers  and  authorities  hereby  given  to  the 
judges  or  any  judge  of  her  Majesty's  superior  courts  at  Westminster, 
with  respect  to  matters  depending  in  the  same  courts,  shall  and  may 
be  exercised  by  the  judges  or  any  judge  of  the  said  court  of  Common 
Fleas  at  Lancaster,  or  the  justices  or  any  justice  of  the  said  court  of 
Pleas  at  Durham,  with  respect  to  matters  therein  depending,  and 
within  the  jurisdiction  of  the  same  courts  respectively:    Provided 
always,  that  no  judgment  of  either  of  the  same  last*  mentioned  courts 
shall  by  virtue  of  this  act  affect  any  lands,  tenements,  or  heredita- 
ments, as  to  purchasers,  mortgagees^  or  creditors,  unless  and  until  a 
memorandum  or  minute,  containing  the  name  and  the  usual  or  last 
known  place  of  abode,  and  title,  trade,  or  profession  of  the  plaintiff  and 
defendant,  the  date  when  such  judgment  was  signed,  and  the  amount 
of  the  debt,  damages,  and  costs  thereby  recovered,  shall  be  left  with 
the  prothonotary  or  deputy  prothonotary,  or  some  other  officer  to  be 
appointed  for  that  purpose  by  the  said  courts  respectively,  who  shaU 
forthwith  enter  the  same  particulars  in  a  book  in  alphabetical  order  by 
the  name  of  the  person  whose  estate  is  to  be  affected  thereby,  and  sudi 
officer  shall  be  entitled  for  every  such  entry  to  the  sum  of  two  shillings 
and  sixpence;  and  all  persons  shall  be  at  liberty  to  search  the  same 
book  on  payment  of  the  sum  of  one  shilling:  And  provided  also,  that 
no  order  or  other  proceeding  under  this  act  made  by  any  justice  or 
justices  of  the  said  court  of  Common  Pleas  of  the  county  palatine  of 
liancaster  or  the  court  of  Pleas  in  the  county  palatine  of  Durham  shall 
be  valid  or  effectual  except  made  in  open  court  on  one  of  the  court  or 
return  days  of  the  same  court,  or  except  such  justice  or  justices  shall 
be  also  a  judge  or  judges  of  one  of  the  said  courts  at  Westminster:  Pro* 
vided  also,  that  no  order  directing  any  person  or  persons  to  be  held  to 
bail  under  this  act,  nor  any  order  for  discharging  out  of  custody  any 
person  or  persons  arrested  under  this  act,  shall  be  made  by  any  justice 
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or  jnstioes  of  the  court  of  Pleas  in  the  conntj  palatine  of  Darham  who 
shall  not  be  a  judge  or  judges  of  one  of  the  said  courts  of  common  law 
at  Westminster. 


JUDGMENTS  OF   INFERIOR   COURTS. 

22.  And  be  it  enacted.  That  in  all  cases  where  final  judgment  shall  For  remoyal  of 
be  obtained  in  any  action  or  suit  in  any  inferior  court  of  record  in  i^rf^Jj  courta. 
which  at  the  time  of  passing  of  this  act  a  barrister  of  not  less  than 
seven  years  standing  shall  act  as  judge  assessor  or  assistant  in  the  trial 
of  causes,  and  also  in  all  cases  where  any  rule  or  order  shall  be  made 
by  any  such  inferior  court  of  record  as  aforesaid,  whereby  any  sum  of 
money  or  any  costs,  charges,  or  expenses  shall  be  payable  to  any 
person,  it  shall  be  lawful  for  the  judges  of  any  of  her  Majesty's 
superior  courts  of  record  at  Westminster,  or  if  such  inferior  court  be 
within  the  county  palatine  of  Lancaster,  for  the  judges  of  the  court  of 
Ck>mmon  Fleas  at  Lancaster,  or  for  any  judge  of  any  of  the  said  courts 
at  chambers,  either  in  term  or  vacation,  upon  the  application  of  any 
person  who  at  the  time  of  the  commencement  of  this  act  shall  have 
recov^ed  or  who  shall  at  any  time  thereafter  recover  such  judgment,  or 
to  whom  any  money  or  costs,  charges,  or  expenses  shall  be  payable  by 
such  rule  or  order  as  aforesaid,  or  upon  the  appUcation  of  any  person 
on  his  behalf,  and  upon  the  production  of  the  record  of  such  judgment, 
or  upon  the  production  of  such  rule  or  order,  such  record,  or  rule  or 
order,  as  the  case  may  be,  beiag  respectively  under  the  seal  of  the 
inferior  court,  and  signature  of  the  proper  officer  thereof,  to  order  and 
direct  the  judgment,  or,  as  the  case  may  be,  the  rule  or  order,  of  such 
inferior  court  to  be  removed  into  the  said  superior  court  or  into  the 
court  of  Common  Pleas  at  Lancaster,  as  the  case  may  be,  and  imme- 
diately thereupon  such  judgment,  rule,  or  order  shall  be  of  the  same 
force,  charge,  and  effect  as  a  judgment  recovered  in  or  a  rule  or  order 
made  by  such  superior  court,  and  all  proceedings  shall  and  may  be  im- 
mediately had  and  taken  thereupon,  or  by  reason  or  in  consequence 
thereof  as  if  such  judgment  so  recovered,  or  rule  or  order  so  made,  had 
been  originally  recovered  in  or  made  by  the  said  superior  court,  or  into 
the  court  of  Common  Pleas  at  Lancaster  as  the  case  may  be;  and  all 
the  reasonable  costs  and  charges  attendant  upon  such  appUcation  and 
removal  shall  be  recovered  in  like  manner  as  if  the  same  were  part  of 
such  judgment  or  rule  or  order:  Provided  always,  that  no  such  judg- 
ment or  rule  or  order  when  so  removed  as  aforesaid  shall  affect  any 
lands,  tenements,  or  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  any  further  than  the  same  would  have  done  if  the  same  had 
remained  a  judgment,  rule,  or  order  of  such  inferior  court,  unless  and 
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trntil  a  writ  of  execation  thereon  shall  be  actually  put  into  the  hands  of 
the  sheriff  or  other  officer  appointed  to  execate  the  same. 


Powers  now 
Tested  in  the 
€Otirt  for  relief 
of  insolvent 
debtors  conti- 
nued for  the  pur- 
I>08es  herein 
mentioned. 


Court  now  es- 
tablished, and 
commissioners 
and  officers,  to 
be  oontinu^. 


INSOLTENT   DEBTOaS*    COURT   CONTINUED   FOR   PARTICULAR    PUR- 
POSES  ONLY. 

23.  And  whereas  it  is  expedient  to  continue,  for  the  purposes  here- 
inafter mentioned^  the  laws  now  in  force  for  the  relief  of  insoWent 
debtors  in  England,  and  to  make  further  provision  for  the  reUef  of  in- 
solvent debtors;  be  it  therefore  further  enacted.  That  from  and  after 
the  passing  of  this  act  the  powers  vested  in  the  court  now  established 
for  the  relief  of  insolvent  debtors  in  England  shall  be  and  the  same  are 
hereby  continued  and  vested  in  the  court  to  be  continued  by  virtue  of 
this  act,  as  hereinafter  provided,  in  so  far  as  the  same  relate  to  or  may 
be  exercised  in  the  matters  of  the  petitions  of  any  persons  who,  before 
the  time  appointed  for  the  commencement  of  this  act,  shall  have  peti- 
tioned the  said  court  now  established  for  relief,  under  the  provisions  of 
any  act  or  acts  for  the  relief  of  insolvent  debtors  in  England,  or  of  any 
persons  who  have  obtained  their  discharge  by  virtue  of  any  act  for  the 
relief  of  insolvent  debtors  in  England;  and  that  all  things  shall  and 
may  be  done  by  all  persons  relating  to  the  matters  of  all  such  petitions 
which  such  persons  might  have  done  if  the  laws  now  in  force  with 
respect  to  insolvent  debtors  in  England  had  been  continued  by  this 
act. 

INSOLTENT  DEBTORS*  COURT   CONTINUED. 

24.  And  be  it  enacted.  That  the  court  now  established  for  the 
relief  of  insolvent  debtors  in  England  shall  be  continued,  and  that  the 
present  chief  and  other  commissioners  of  the  said  court  shall  continue 
to  be  the  chief  and  other  commissioners  of  the  court  so  hereby  con- 
tinued, and  to  preside  therein;  and  that  it  shall  be  lawful  for  her 
Majesty,  from  time  to  time,  upon  any  vacancy  in  any  of  the  said  offices 
of  chief  or  other  commissioner,  by  death  or  otherwise,  to  appoint  other 
£t  persons,  being  barristers  at  law  of  ten  years  standing  at  the  least,  to 
be  such  chief  or  other  commissioners,  and  to  prende  in  the  said  court 
accddingly;  and  that  the  present  chief  deric,  provisional  asagnee^  and 
other  officers  of  the  said  court,  shall  continue  to  be  the  chief  derk, 
provisional  assignee,  and  other  officers  of  the  court  so  hereby  con- 
tinued; and  that  it  shall  be  lawful  for  the  said  court,  from  time  to 
time,  upon  any  vacancy  in  any  of  the  said  offices,  by  death,  or  other- 
wise, to  appoint  other  fit  persons  to  be  such  diief  clerk,  provisional  as- 
signee, and  other  officers;  and  that  the  court  so  hereby  continued  as 
aforesaid  shall  at  all  times  have  power  to  appoint  sudi  officers  as  the 
Lord  Chancellor^  and  the  Lords  Chief  Justices  of  the  courts  of  Queen's 
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Bench,  and  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Ex- 
chequer, shall  judge  to  be  necessary,  and  in  such  manner  as  they  shall 
direct. 

25.  And  be  it  enacted.  That  the  commissions  of  the  said  chief  com-  Commissionen 
missioner  and  other  commissioners  of  the  said  court,  hereby  continued  o'fg^s  durinir 
in  their  offices  or  hereafter  to  be  appointed  as  aforesaid,  shall  be  con-  good  behaviour; 
tinued  and  remain  in  fuU  force  during  their  good  behaviour^  notwith- 
standing the  demise  of  her  Majesty  (whom  God  long  preserve)  or  of 

any  of  her  heirs  or  successors, 

REMOVAL   OF   COMMI88IONER8. 

26.  Provided  always,  and  be  it  enacted^  That  it  may  be  lawful  for  bat  may  be  re- 
her  Majesty,  her  heirs  and  successors,  to  remove  any  such  chief  or  ^^^nn^^^ 
other  commissioner  of  the  said  court  upon  the  address  of  both  houses 

of  Parliament. 

NATURE   AND   POWERS   OF   COURT. 

27.  And  be  it  enacted>  That  the  said  court  for  the  relief  of  insolvent  Court  to  be  a 
debtors  in  England  shall  be  a  court  of  record  for  the  purposes  of  this  ^^""^  °^  "^°'^- 
act ;  and  shall  cause  to  be  sealed  with  the  seal  of  the  said  court  all  Seal  of  the 
such  records,  proceedings,  documents,  and  copies  of  the  same  as  are 
hereinafter  expressly  required  to  be  so  sealed,  and  such  other  records, 
proceedings,  documents,  and  copies  of  the  same  as  the  said  court  shall 

at  any  time  direct;  and  that  the  said  court,  or  any  commissioner  Powers  of 
thereof,  acting  under  the  powers  of  this  act,  may  adjourn  any  sitting 
of  the  said  court  or  commissioner,  as  may  be  requisite,  and  may  ad- 
minister oaths,  and  examine  all  parties  and  witnesses  upon  oath,  for 
the  pturposes  of  this  act,  and  shall  have  such,  like,  and  the  same 
powers  of  compelling  the  attendance  of  witnesses,  both  before  the  said 
court  and  before  any  commissioner  thereof,  acting  as  aforesaid,  and 
before  an  officer  of  the  court  or  examiner,  as  hereinafler  mentioned, 
and  before  such  justices  as  are  hereinafter  mentioned,  and  of 
requiring  and  compelling  the  production  of  books  and  writings, 
as  are  now  possessed  by  any  of  the  superior  courts  at  Westminster! 
and  to  order  any  prisoner  whose  estate  shall,  by  an  order  to  be  made 
under  this  act  as  hereinafler  mentioned  have  been  vested  in  the  provi- 
sional assignee  of  the  said  court,  or  any  prisoner  who  shall  be  a  ne- 
cessary and  material  witness  in  any  matter  pending  in  the  said  court 
to  be  brought  before  the  said  court  or  commissioner,  or  officer  or  ex* 
aminer,  or  justices,  as  often  as  shall  be  requisite;  and  that  the  said 
court,  or  any  commissioner  thereof  acting  as  aforesaid,  shall  have  the 
power  of  committing  all  persons  guQty  of  any  contempt  of  the  said 
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court  to  the  priaon  of  the  Qoeen's  Boidi,  or  to  the  eommon  gaol  of 
anj  eoan^  in  whidi  sndi  poHm  shall  be  or  shall  Qsaally  reside;  and 
that  the  said  court  shall  lunre  the  power  of  fining  in  s  sommaiy  waj^ 
or  renumng,  any  of  the  officers  of  the  said  ooort  who  shall  be  goil^ 
of  any  negligence,  wilfbl  or  minecessaiy  delay,  or  other  miscondnct 
whatsoever:  ProTided  always,  that  the  said  court,  or  any  commis- 
sioner thereof  shall  not  hare  the  power  of  awarding  costs  against  any 
person  or  persons  whomsoever,  except  in  soch  cases  only  where  such 
costs  are  hereinafter  expressly  mentioned  and  permitted  to  be 
awarded  by  this  act;  and  that  nothing  herein  contained  shall  extend 
to  the  compelling  the  attendance  of  any  witness,  unless  the  party  on 
whose  behalf  such  witness  shall  be  required  to  attend  shall  haye  pre- 
viously tendered  to  such  witness  such  allowance  for  expenses  for  his 
attendance  as  in  the  judgment  of  the  said  court,  or  of  a  commissioner 
thereof,  shall  appear  to  be  reasonable. 


Court  to  sit 
at  the  court 
house  in  Por- 
tugal Street, 
and  elsewhere, 
if  necessary. 


One  commis- 
sioner may 
hear  matters 
out  of  court 
upon  sum- 
mons. 


Court  to  sit 
twioe  a  week* 


Power  to  regu< 
late  sittings 
otherwise  dar* 
ing  certain 
perioda. 


PLACE    OF   SITTING. 

28.  And  be  it  enacted.  That  all  proceedings  and  matters  to  be 
heard  by  the  said  court  for  the  relief  of  insolvent  debtors  shall  be 
heard  and  determined  by  the  said  court  at  the  court  house  of  the  said 
court  in  Portugal  Street,  Lincoln's  Inn  Fields,  unless  the  said  court 
shall  at  any  time  see  cause  to  appoint  its  sittings  in  any  other  place, 
and  shall  appoint  the  same  accordingly,  which  it  is  hereby  empowered 
to  do;  and  that  it  shall  be  lawful  for  any  one  commissioner  to  hear 
and  determine  out  of  court,  upon  summons  to  the  proper  parties,  all 
matters  and  things  relating  to  any  person  whose  estate  shall,  by  an 
order  to  be  made  under  this  act  as  hereinafter  mentioned,  haye  been 
vested  in  the  prorisional  assignee  of  the  said  court,  or  to  his  estate  or 
effects,  or  the  assignee  or  assignees  thereof,  except  the  hearing,  re- 
hearing, or  any  examination  of  any  such  person;  and  the  order  made 
in  any  such  behslf  by  such  commissioner  shall  be  of  as  full  force  and 
effect,  to  all  intents  and  purposes,  as  if  the  same  had  been  made  by 
the  said  court,  unless  the  same  shall,  upon  application  to  the  said 
court  at  the  next  following  sitting  thereof,  be  by  the  said  court 
rescinded  or  altered. 

TIME    OF   SITTING. 

29.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  insol-* 
tent  debtors  shall  sit  for  the  despatch  of  business  twice  at  least  in 
every  week  throughout  the  year,  and  one  or  more  of  the  said  commis* 
sioners  shall  attend  for  that  purpose:  Provided  nevertheless,  that  from 
and  after  the  expiration  of  six  weeks  from  the  last  day  of  Trinity  Term 
until  the  first,  day  of  November  in  every  year  the  said  court  shall 
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haye  full  power  and  autbority  to  regulate  and  appoint  the  sittings  of 
the  said  court,  at  such  times  as  to  the  said  court  shall  appear  fit  and 
necessary  for  the  due  administration  of  justice  in  the  said  court;  and 
that  no  adjournment  of  the  said  court  during  the  period  aforesaid 
shall  be  at  any  time  for  more  than  six  weeks. 

CIRCUITS   OF   COURTS. 

30.  And  be  it  enacted,  That  three  of  the  said  commissioners  shall  Commistionen 
from  time  to  time  severally  make  circuits^  and  gire  their  attendance  ^^^^ 

at  the  several  assize  or  other  towns  or  places  at  which  any  prisoner 
or  prisoners  shall  be  ordered  to  appear,  as  hereinafter  provided;  and  Power  of  com- 
that  upon  such  prisoner's  appearance  before  such  commissioner  on  his  ^i^uit, 
circuit,  it  shall  be  lawful  for  such  commissioner  to  make  all  such 
orders,  and  to  give  all  such  directions,  and  to  do  all  such  matters  and 
things  requisite  for  the  discharging  or  remanding  of  such  prisoner, 
and  otherwise  respecting  such  prisoner,  and  his  schedule,  and  his  cre- 
ditors and  assignees,  as  the  said  court  for  the  relief  of  insolvent 
debtors  may  make,  give,  or  do  in  the  matters  of  petitions  heard  by 
the  said  court,  according  to  this  act;  and  that  in  each  and  every 
matter  to  be  heard  and  inquired  into  by  such  commissioner,  according 
to  the  provisions  of  this  act,  such  commissioner  shall  have  the  same 
power  as  the  said  court  would  have  therein  if  the  same  were  heard 
and  inquired  into  by  the  said  court;  and  that  all  judgments,  rules, 
orders,  directions,  and  proceedings,  pronounced,  made,  and  done  in 
all  and  every  the  matters  aforesaid  by  such  commissioners,  shall  be 
transmitted  to  the  said  court,  signed  by  such  commissioners,  to  be  a 
record  of  the  said  court,  and  to  be  kept  as  such  among  the  records 
thereof. 

TIME   OF   CIRCUITS. 

31.  And  be  it  enacted.  That  the  said  circuits  shall  be  made  three  Time  and  man- 
times  in  each  year,  if  requisite,  and  that  the  time  and  manner  of  °5^ ofmaking 
making  the  same,  and  the  officers  necessary  to  attend  the  commis- 
sioners thereupon,  shall  be  regulated  in  such  manner  as  shall  be  ap- 
pointed by  the  commissioners  of  the  said  court,  with  the  approbation 

of  one  of  her  Majesty's  principal  secretaries  of  state  for  the  time  being; 

and  that  it  shall  be  lawful  for  the  lord  high  treasurer  or  lords  commis-  Trayelling  ex- 

sioners  of  her  Majesty's  treasury  of  the  united  kingdom  of  Great  p^a  by^tbe 

Britain  and  Ireland  for  the  time  beiog  to  direct  that  such  sum  or  sums  treasury. 

shall  be  paid  as  may  appear  fit  and  necessary  for  the  defraying  the 

travelling  expenses  of  such  commissioners  and  officers  in  execution  of 

their  duties  under  this  act;  and  that  during  the  said  circuits  one  of  the 


428 


One  commi8« 
sioner  to  re- 
main in  Lon- 
don. 

All  commis- 
sionen  may  be 
on  circuit  if 
necessary. 
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said  oommissioners  shall  be  attendant  and  presiding  in  the  said  court; 
provided  always,  that  if  on  any  particular  occasion  the  said  commis- 
sioners shall  be  of  opinion  that  it  would  be  expedient  that  all  the  said 
commissioners  should  be  absent  from  the  said  court  on  circuits  in  dif- 
ferent places  at  the  same  time,  it  shall  be  lawful  for  such  commis- 
sioners to  state  such  opinion,  together  with  the  grounds  and  reasons 
thereof,  in  writing,  to  one  of  her  Majesty's  principal  secretaries  of  state 
for  the  time  being;  and  thereupon,  if  such  secretary  of  state  shall 
approve  thereof,  and  such  approval  shall  be  notified  in  writing  to  such 
commissioners  by  such  secretary  of  state,  it  shall  be  lawful  for  all  the 
said  oommissioners  to  be  so  absent  fVom  the  said  court  as  aforesaid  at 
the  same  time,  in  such  places  respectively  as  shall  be  so  stated  and 
approved,  and  for  that  purpose  to  adjourn  the  said  court  for  such  time 
as  shall  be  approved  in  and  by  such  notification. 


TimeofcircuitB 
to  be  adver- 
tised. 


Commissioner 
not  arriving, 
tbe  court  to 
stand  ad" 
joorned* 


Cause  of  non- 
arrival  to  be 
8igni6ed  to  se- 
cretary of  state. 


NOTICE   OF  CIRCUITS. 

32.  And  be  it  enacted,  That  the  said  court  for  the  relief  of  insolvent 
debtors  shall  cause  notice  of  the  time  and  place  or  places  of  the  atten- 
dance of  such  commissioner  in  each  assize  or  other  town  or  plaee, 
according  to  this  act,  to  be  given  in  the  London  Gazette,  and  in  some 
pubUc  journal  or  newspaper  circulated  in  the  county  wherein  such  town 
or  place  is  situate,  once  in  each  of  the  two  weeks  immediately  preceding 
the  time  appointed  for  such  attendance:  provided  always,  that  if  on 
the  day  appointed  for  such  attendance  such  commissioner  shall  not 
attend  at  the  court  house  or  other  place  appointed  for  such  attendance, 
then  and  in  every  such  case  the  court  to  be  held  by  such  commissioners 
shall  be  considered  as  adjourned  to  the  ensuing  day,  not  being  a 
Sunday;  and  if  the  ensuing  day  should  be  a  Sunday,  then  to  the  next 
day,  Monday,  and  so  on  from  day  to  day  until  the  said  commissioner 
sliall  give  his  attendance;  and  that  all  persons  summoned  or  bound  or 
having  occasion  to  attend  such  court,  shall  thereupon  be  bound  to 
attend  the  same,  according  to  every  such  adjournment,  in  the  same 
manner  in  all  respects  as  if  the  said  commissioner  had  regularly  sat 
and  so  adjourned  the  said  court;  and  that  when  such  commissioner 
shall  so  give  his  attendance,  he  shall  proceed  to  despatch  the  business 
of  the  said  court  in  the  same  manner  in  all  respects  as  if  he  had  regu- 
larly sat,  and  had  himself  made  such  adjournment  or  adjournments  of 
the  same;  and  that  he  shall  thereupon  without  delay  state  in  writing 
the  reason  or  cause  which  prevented  his  attendance  on  the  day  ap- 
pointed for  such  attendance,  and  shall  subscribe  such  statement,  and 
shall  send  the  same  forthwith  by  her  Majesty's  post  to  one  of  her 
Majesty's  principal  secretaries  of  state. 


ABOLITION  OF  ARREST.  429 


TACANCY   BT   ILLNESS. 

33.  Afid  be  it  enacted.  That  if  the  chief  or  other  commissioner  of  In  ease  of  ill- 
the  said  court  for  the  rehef  of  insolvent  debtors  shall  at  any  time^  not  ^iJiionera™' 
being  the  time  of  his  circuit,  be  by  illness  or  other  reasonable  cause  for  other  person 
a  time  disabled  from  performing  his  duties,  it  shall  be  lawful  for  any  ™*JjeS  to  exe- 
fit  person,  being  a  barrister  at  law,  and  appointed  by  one  of  her  cote  the  duties. 
Majesty's  principal  secretaries  of  state,  to  execute  the  duties  of  such 
chief  or  other  commissioner  during  such  disability;  and  if  such  dis- 
ability shall  occur  during  the  time  appointed  for  the  circuit  of  such 
chief  or  other  commissioner  it  shall  be  lawful  for  any  fit  person,  being 
a  barrister  at  law,  and  nominated  by  such  chief  or  other  commissioner, 
to  execute  the  duties  of  such  chief  or  other  commissioner  on  such 
circuit  as  aforesaid  during  such  disability;  and  that  all  things  done 
according  to  the  provisions  of  this  act  by  such  person  so  nominated  or 
appointed  as  aforesaid,  as  the  case  may  be,  during  such  disability  as 
aforesaid,  shall  be  good  and  valid  to  all  intents  and  purposes  as  if  the 
same  had  been  done  by  such  chief  or  other  commissioner:  provided 
always,  that  such  chief  or  other  commissioner,  if  such  disability  as 
aforesaid  shall  occur  during  the  time  appointed  for  his  circuit,  shall 
forthwith  state  the  same,  together  with  the  cause  thereof,  and  such 
nomination,  in  writing,  and  shall  subscribe  such  statement,  and  shall 
send  the  same  forthwith  by  her  Majesty's  post  to  one  of  her  Majesty's 
principal  secretaries  of  state. 


FEES   OF  COURT. 

34.  And  be  it  enacted.  That  no  fee  or  gratuity  shall  be  received  or  No  fees  to  be 
taken  by  the  said  court  for  the  relief  of  insolvent  debtors,  or  any  officer  ^^^^^^i 
thereof,  of  or  from  any  person  whomsoever,  on  any  pretence  what-  be  esublished. 
soever,  except  such  fees  as  shall  at  any  time  be  specified  in  a  Ust 

thereof  to  be  signed  by  the  commissioners  of  the  said  court,  a  copy  of 
which  list  shall  always  be  exposed  to  view  in  the  office  of  the  said 
court. 

PETITION   OF   INSOLVENT. 

35.  And  be  it  enacted.  That  from  and  afler  the  time  appointed  for  Persons  im- 
the  commencement  of  this  act  it  shall  be  lawful  for  any  person  who  P»lf ©"^ed  for 

•'  *  debt  may  spply 

shall  be  in  actual  custody  within  the  walls  of  any  prison  in  that  part  to  the  court  in » 
of  the  united  kingdom  called  England,  upon  any  process  whatsoever,  J""^7  ^*^ 
for  or  by  reason  of  any  debt,  damages,  costs,  sum  or  sums  of  money, 
or  for  or  by  reason  of  any  contempt  of  any  court  whatsoever  for  non* 
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Time  of  pe- 
titioniog. 


What  iliall  be 
stated  in  the 
petition. 


Petition  to  be 
signed  and 
fiJed. 


payment  of  any  sum  or  sums  of  money,  or  of  costs  taxed  or  nntaxed, 
either  ordered  to  be  paid»  or  to  the  payment  of  which  such  persoD 
would  be  liable  in  purging  such  contempt,  or  in  any  manner  in  ocHue- 
quence  or  by  reason  of  such  contempt,  at  any  time  within  the  space  of 
fourteen  days  next  after  the  commencement  of  the  actual  custody  of 
such  prisoner,  whether  such  commencement  shall  have  been  in  the 
same  prison,  or  in  any  other  prison,  or  the  rules  or  liberties  of  any 
prison,  or  afterwards,  if  the  said  court  shall  in  any  case  think  reason- 
able  to  permit  the  same,  to  apply  by  petition  in  a  summary  way  to  the  said 
court  for  the  relief  of  insolvent  debtors  for  his  discharge  from  such 
custody,  according  to  the  provisions  of  this  act;  and  in  such  petition 
shall  be  stated  the  time  and  place  of  the  first  arrest  of  such  prisoner 
in  the  cause  or  causes  wherein  he  shall  then  be  detained,  and  the  time 
of  his  commitment  to  the  prison  where  he  shall  then  be  confined;  and 
if  such  prisoner  shall  not  have  been  in  the  same  custody  from  the  time 
of  such  first  arrest,  then  the  means  and  manner  by  which  the  change 
of  custody  of  such  prisoner  has  taken  place,  and  also  the  name  or 
names  of  the  person  or  persons  at  whose  suit  or  prosecution  such 
prisoner  shall  at  the  time  of  presenting  such  petition  be  detained  in 
custody,  and  the  amount  of  the  debt  or  debts,  sum  or  sums  of  money, 
and  of  such  costs  as  aforesaid,  so  far  as  the  amount  of  such  costs  is 
ascertained,  for  which  he  shall  be  so  detained;  and  such  prisoner  shall 
in  such  petition  state  whether  such  prisoner  has  given  notice  to  the 
keeper  of  the  gaol  or  prison  in  which  he  shall  be  confined  of  his  in- 
tention to  present  the  said  petition,  which  notice  the  said  prisoner  is 
hereby  required  to  give  in  writing  to  the  keeper  of  such  gaol  or  prison; 
and  such  prisoner  shall  in  such  petition  state  that  he  is  willing  that  all 
his  real  and  personal  estate  and  effects  shall  be  vested  in  the  prori- 
sional  assignee  for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  according  to  the  provisions  of  this  act,  and  shall 
pray  to  be  discharged  from  custody,  and  to  have  future  liberty  of  his 
person,  against  the  demands  for  which  such  prisoner  shall  be  then  in 
custody,  and  against  the  demands  of  all  other  persons  who  shall  be  or 
claim  to  be  creditors  of  such  prisoner  at  the  time  of  presenting  such 
petition;  which  petition  shall  be  subscribed  by  the  said  prisoner,  and 
shall  forthwith  be  filed  in  the  said  court. 


FILING   OF  SCHEDULE. 


Detaining  ere-        36.  And  be  it  enacted.  That  if  any  prisoner  who  at  the  time  ap- 

ditors  of  prison-  pointed  for  the  commencement  of  this  act  shall  have  been  committed 

ers  in  execution  *^  i,»,.  .j.  iii 

may  apply  by  to  any  pnson  or  gaol,  and  charged  m  execution  for  any  debt,  damages, 

petition  to  In-  qj  j^y  costs,  or  sum  or  sums  of  money,  or  committed  for  or  by  reason 
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of  any  contempt  of  any  court  whatsoever  for  non-payment  of  any  sum  court  for  an  or- 
or  sums  of  money,  or  of  costs,  taxed  or  untaxed,  either  ordered  to  he  ^gbtor's^estote 
paid,  or  to  the  payment  of  which  such  prisoner  would  he  liable  in  in  provisional 
purging  such  contempt,  or  in  any  manner  in  consequence  or  by  reason  "JJJ^*® 
of  such  contempt,  shall  not,  within  twenty-one  days  next  after  the  time 
appointed  for  the  commencement  of  this  act,  make  satisfaction  to  the 
creditor  or  creditors  at  whose  suit  such  prisoner  shall  hare  been  so 
committed  or  charged  in  execution  for  such  debt,  damages,  costs,  sum 
or  sums  of  money,  or  to  the  person  or  persons  entitled  to  the  money 
for  the  non-payment  of  which  such  prisoner  shall  haye  been  in  con- 
tempt, or  to  the  payment  of  which  such  prisoner  would  be  liable  in 
consequence  or  by  reason  of  such  contempt;  or  if  any  prisoner  who 
after  the  time  appomted  for  the  commencement  of  this  act  shall  be 
committed  to  any  prison  or  gaol,  and  charged  in  execution  for  any  debt 
or  damages,  or  any  costs,  or  sum  or  sums  of  money,  or  committed  for 
or  by  reason  of  any  such  contempt  as  aforesaid,  shall  not,  within 
twenty-one  days  next  after  such  prisoner  shall  be  so  committed  or 
charged  in  execution  as  aforesaid,  make  satisfaction  to  the  creditor  or 
creditors  at  whose  suit  such  prisoner  shall  have  been  so  committed  or 
charged  in  execution  for  such  debt,  damages,  costs,  sum  or  sums  of 
money,  or  to  the  person  or  persons  entitled  to  the  money  for  non-pay- 
ment of  which  such  prisoner  shall  have  been  in  contempt,  or  to  the 
payment  of  which  such  prisoner  would  be  liable  in  consequence  or  by 
reason  of  such  contempt;  then  and  in  any  of  the  said  cases  it  shall  be 
lawful  for  any  such  creditor  or  creditors,  or  person  or  persons  entitled 
to  such  money  as  aforesaid,  to  apply  by  petition  in  a  summary  way  to 
the  said  court  for  the  relief  of  insolvent  debtors  for  an  order  vesting 
the  real  and  personal  estate  and  effects  of  such  prisoner  in  the  provi- 
sional assignee  for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  according  to  the  provisions  of  this  act:  and  such 
petition  shall  be  signed  by  the  party  or  parties  so  applying;  and  in  such 
petition  shall  be  stated  the  time  and  place  of  the  commitment  or  chaige 
in  execution  of  such  prisoner  at  the  suit  of  the  party  or  parties  so  ap- 
plying, and  the  amount  of  the  debt  or  sum  of  money  for  which  such 
prisoner  shall  have  been  so  committed  or  charged  in  execution;  and 
such  petition  shall  be  supported  by  such  evidence,  by  affidavit  or  other- 
wise, of  the  truth  of  the  matters  therein  stated,  as  the  said  court  shall 
think  fit  to  require;  and  the  party  or  parties  presenting  such  petition 
shall  thereby  state  that  he  or  they  is  or  are  desirous  that  such  prisoner 
should  be  ordered  to  file  a  schedule  of  his  property  according  to  the 
provisions  of  this  act,  and  should  thereupon  be  brought  up  before  the 
said  court,  to  be  dealt  with  according  to  the  provisions  of  this  act;  and 
such  petition  and  the  evidence  in  support  thereof  shall  forthwith  be 
filed  in  the  said  court;  and  the  said  court  shall  and  may  require  such 
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prisoner  to  file  his  schedule,  and  shall  and  may  cause  such  prisoner  to 
be  brought  up  to  be  dealt  with  according  to  this  act,  and  all  things  to 
be  done  thereupon  or  preparatory  thereto  as  in  other  cases  according 
to  this  act. 


PRISONER  S   PROPERTY   VESTED   IN   ASSIGNEES. 

Priaoner's  es-  37.  And  be  it  enacted.  That  upon  the  filing  of  such  petition  hj  such 
excep?  wearing*  V^^^^^»  ^'  ^^  *^^  filing  of  such  petition  by  such  creditor  or  creditors 
apparel,  &c.,  as  aforesaid,  and  the  evidence  in  support  thereof,  as  the  case  may  be, 
SoI^andTfuture  ^*  ®^*^  ^  lawful  for  the  said  court  for  the  relief  of  insolvent  debtors, 
esute,  to  be  and  such  court  is  hereby  authorized  and  required,  to  order  that  all  the 
idslonal'allriffl  ^^^  *^^  personal  estate  and  effects  of  such  prisoner,  both  within  this 
Dee  by  order  of  realm  and  abroad,  except  the  wearing  apparel,  bedding,  and  other  such 
e  court  necessaries  of  such  person  and  his  fiunily,  and  the  working  tools  and 

implements  of  such  prisoner,  not  exceeding  in  the  whole  the  value  of 
twenty  pounds,  and  all  the  future  estate,  right,  title,  interest,  and 
trust  of  such  prisoner  in  or  to  any  real  and  personal  estate  and  effects 
within  this  realm  or  abroad  which  such  prisoner  may  purchase,  or 
which  may  revert,  descend,  be  devised  or  bequeathed,  or  come  to  him, 
before  heshall  become  entitled  to  his  final  discharge  in  pursuance  of 
this  act,  according  to  the  adjudication  made  in  that  behalf;  or  in  case 
such  prisoner  shall  obtain  his  full  discharge  from  custody  without  any 
adjudication  being  made  by  the  said  court,  then  before  such  prisoner 
shall  be  so  fully  discharged  from  custody;  and  all  debts  due  or  growing 
due  to  such  prisoner,  or  to  be  due  to  him  or  her  before  such  discharge 
as  aforesaid,  shall  be  vested  in  the  provisional  assignee  for  the  tiine 
being  of  the  estates  and  effects  of  insolvent  debtors  in  England,  and 
such  order  shall  be  entered  of  record  in  the  same  court,  and  such 
notice  thereof  shall  be  published  as  the  said  court  shall  direct;  and 
such  order  when  so  made  shall  without  any  conveyance  or  assignment, 
vest  all  the  real  and  personal  estate  and  effects  of  such  prisoner,  and 
all  such  future  real  and  personal  estate  and  effects  as  aforesaid,  of  every 
nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  the  said 
provisional  assignee:  Provided  always,  that  in  case  the  petition  of  any 
such  prisoner  shall  be  dismissed  by  the  said  court,  such  vesting  order 
made  in  pursuance  of  such  petition  shall  from  and  after  such  dismis- 
sion be  null  and  void  to  all  intents  and  purposes:  Provided  also,  that 
in  case  any  such  vesting  order  as  aforesaid  shall  become  null  and  void 
by  the  dismission  of  the  prisoner's  petition,  all  the  acts  theretofore 
done  by  the  said  provisional  assignee,  or  any  person  or  persons  acting 
under  his  authority,  according  to  the  provisions  of  this  act,  shall  be 
good  and  vaUd;  and  no  action  or  suit  shall  be  commenced  against  such 
provisional  assignee,  nor  against  any  person  duly  acting  under  his  an- 
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thoritjy  except  to  recover  any  property,  estate,  money,  or  effects  of 
such  prisoner  detained  after  an  order  made  by  the  said  court  for  the 
.delivery  thereof,  and  demand  made  thereupon:  Provided  also,  that 
\vhen  such  vesting  order  shall  have  been  made  on  the  petition  of  a 
creditor  as  aforesaid,  it  shall  be  lawful  for  the  said  court,  if  it  shall 
seem  just  and  right,  but  not  without  proof  made  to  the  satisfaction  of 
the  said  court  of  the  consent  of  the  petitioning  creditor,  to  make  order 
declaring  such  vesting  order  to  be  null  and  void,  and  the  same  shall 
thereupon  be  null  and  void  to  all  intents  and  purposes. 

RELAXATION   OF   IMPRISONMENT. 

38.  And  be  it  enacted.  That  no  prisoner  shall  upon  his  own- petition  Prisoners  with- 
be  entitled  to  the  benefit  of  this  act  who  shall  not  be  at  the  time  of  only  to  peti- 
filing  his  petition,  and  during  all  the  proceedings  thereon,  in  actual  ^°^« 
custody  within  the  walls  of  the  prison,  without  any  intermission  of 
such  imprisonment  by  leave  of  any  court  or  otherwise  :    Provided  except  in  cer- 
always,  that  if,  after  any  such  prisoner  shall  have  obtained  an  order  to  ^"^  ^^^' 
be  brought  up  in  order  to  be  dealt  with  according  to  the  provisions  of 
this  act,  it  shall  appear  to  the  satisfaction  of  the  said  court,  by  the 
oath  or  affidavit  of  a  physician,  surgeon,  or  apothecary,  and  such 
other  evidence  as  the  said  court  may  require,  that  such  prisoner  cannot 
continue  to  reside  within  the  walls  of  any  such  prison  without  serious 
injury  to  the  health  of  such  prisoner,  or  that,  for  the  sake  of  the 
health  of  the  prisoners  in  general,  it  is  necessary  that  the  number 
thereof  within  the  walls  of  any  such  prison  should  be  reduced,  it  shall 
be  lawful  for  the  said  court  to  dispense  with  such  actual  custody  of 
any  such  prisoner  within  the  walls  as  is  hereinbefore  mentioned;  pro- 
vided that  if  any  such  prisoner,  having  obtained  such  dispensation, 
shall  go  beyond  the  rules  and  liberties  in  which  he  shall  in  pursuance 
thereof  be  confined,  such  prisoner  shall  thereby  be  deprived  of  all 
benefit  of  this  act:  Provided  also,  that  after  any  order  shall  have  been  Power  to  in- 
made  under  this  act  directing  any  insolvent  to  be  brought  up  in  order  *®^^«°'  ^a^^^ 
to  be  dealt  with  according  to  the  provisions  of  this  act,  it  shall  be  prisoner  to  be 
lawful  for  the  said  court  for  the  relief  of  insolvent  debtors,  if  such  ?.'°J*y^^  ^"^ 

his  nnding 
court  shall  think  fit  so  to  do,  and  on  such  notice  to  the  detaining  sureties  to  at- 

creditor  or  creditors  of  such  insolvent  as  the  said  court  shall  deem  ff°^  ^^  l^^ 

time  and  place 

proper,  to  direct  such  insolvent  to  be  discharged  out  of  custody,  on  his  of  hearing, 
finding  two  sufficient  sureties  to  enter  into  a  recognizance  to  the  pro- 
visional assignee  of  the  said  court  in  such  sum  as  the  said  court  shall 
think  fit,  with  a  condition  that  such  insolvent  shall  duly  appear  at  the 
time  and  place  fixed  for  the  hearing  of  such  insolvent,  and  on  every 
adjourned  hearing,  and  shall  abide  by  the  final  judgment  of  the  saiil 

VOL.  II.  F   p 


434  ^  *  2  VICT.  c.  no. 

court,  or  a  commissioner  thereof  on  his  circuit,  or  sndi  justices  as 
hereinafter  mentioned,  and  on  such  other  terms  (if  any)  as  the  said  court 
shall  think  fit  to  impose,  and  to  issue  a  warrant  directed  to  the  gaoler 
ordering  the  discharge  of  such  insoWent  from  custody  accordingly,  and 
that  after  such  dischai^  such  insolvent  shall  he  free  from  arrest  or 
imprisonment  hy  any  creditor  whose  deht  shall  he  specified  in  the 
schedule  filed  hy  such  insolvent  as  hereinafter  mentioned  until  the 
time  appointed  for  the  hearing  of  such  insolvent,  and  for  such  further 
time  (if  any)  as  the  said  court  shall  by  indorsement  on  such  order 
from  time  to  time  appoint:  Provided  always  nevertheless,  that  in  case 
any  insolvent  so  discharged  out  of  custody  shall  not  duly  appear  at 
the  time  and  place  fixed  for  the  hearing  or  any  adjourned  hearing  of 
such  insolvent  (not  being  prevented  by  illness  or  other  lawful  impedi- 
ment, to  be  allowed  of  hy  the  said  court)  the  recognizance  so  entered 
into  shall  be  forfeited,  and  the  amount  secured  thereby  shall  be  recover- 
able in  a  summary  way  by  a  distress  and  sale  of  the  goods  and  chattels 
of  such  sureties  as  the  said  court  shall  by  their  order  direct;  and  the 
amount  so  recovered  shall  be  applied  for  the  benefit  of  the  creditors  of 
such  insolvent  in  like  manner  as  if  the  same  were  part  of  his  estate  and 
effects;  and  the  said  court  may  also  issue  a  warrant  authorizing  any 
person  or  persons  to  be  therein  named  to  apprehend  and  arrest  such 
insolvent,  and  deliver  him  into  the  custody  of  the  gaoler  or  keeper 
in  whose  custody  such  prisoner  was  at  the  time  when  he  was  so  dis- 
charged as  aforesaid;  and^such  gaoler  or  keeper  is  hereby  required  to 
receive  such  prisoner  again  into  his  custody;  and  all  detainers  which 
were  in  force  against  him  at  the  time  of  such  discharge,  or  which  shall 
have  since  been  duly  lodged  against  him,  shall  thereupon  be  deemed  to 
be  in  force:  Provided  further,  that  any  insolvent  so  discharged  out  of 
custody  as  aforesaid  shall  on  his  appearing  hefore  the  said  court  or 
commissioner  or  justices  be  deemed  and  considered,  for  all  the  purposes 
of  this  act,  in  the  custody  in  which  he  was  at  the  time  he  was  so  dis- 
charged. 

FILING    PETITION    AN    ACT   OP   BANKRUPTCY. 

Filing  petition  39.  And  be  it  enacted.  That  the  filing  of  the  petition  of  every 
mn  act  of  ^ftok-  pereon  in  actual  custody,  who  shall  be  subject  to  the  laws  conceminic 

niptcy,  if  acted     ;  i     i        i    ii  i     «  .  .  «  . ,  « 

upon  within  a  bankrupts,  and  who  shall  apply  by  petition  to  the  said  court  for  his 
r''*h"h™**  discharge  from  custody,  according  to  this  act,  shall  be  accoimted  and 
order  ayoided.     adjudged  an  act  of  bankruptcy  from  the  time  of  filing  such  petition; 

and  that  any  fiat  in  bankruptcy  issuing  against  such  person  and  under 
which  he  shall  be  declared  bankrupt  before  the  tune  appointed  by  the 
•aid  court,  and  advertised  in  the  London  Gazette,  for  such  prisoner  to 
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be  brought  up  to  be  dealt  with  according  to  this  act,  or  at  anj  time 
within  two  calendar  months  from  the  time  of  making  any  such  order 
as  aforesaid,  whether  upon  the  petition  of  such  prisoner  or  the  petition 
of  any  such  creditor  as  aforesaid,  shall  hare  the  effect  of  diyesting  the 
said  real  and  personal  estate  and  effects  of  such  person  out  of  the  said 
provisional  assignee:  Provided  always,  that  the  filing  of  such  petition 
shall  not  be  deemed  an  act  of  bankruptcy  unless  such  person  be  so 
declared  bankrupt  before  the  time  so  advertised  as  aforesaid,  or  within 
such  two  calendar  months  as  aforesaid;  but  that  every  such  order  as 
aforesaid  shall  be  good  and  valid  notwithstanding  any  fiat  in  bank- 
ruptcy, under  which  such  person  shall  be  declared  bankrupt  after  the 
time  so  advertised  as  aforesaid,  and  after  the  expiration  of  such  two 
calendar  months  as  aforesaid. 


BANKRUPTCY   OF   INSOLVENT. 

40.  Provided  always,   and  be  it  enacted.  That  where  the  order  Order  to  be 
vesting  the  estate  and  effects  of  any  such  prisoner  in  the  provisional  ^^ed  although 
assignee  of  the  said  court,  in  pursuance  of  the  provisions  of  this  act,  commissioa  of 
shall  be  or  become  void  by  reason  of  such  prisoner  being  declared  '>aDJt™picy; 
bankrupt  within  such  period  as  above  mentioned,  or  being  an  un- 
certificated bankrupt  at  the  time  of  such  order,  the  said  order  shall 
nevertheless,   together  with  the  petition  of  such  prisoner,   if  any, 
remain  of  record  in  the  said  court;  and  the  said  court  shall  and  may  md  court  nhall 
require  such  prisoner  to  file  his  schedule,  and  shall  and  may  cause  P''o<^*«^  tp.  !>««' 
such  pnsoner  to  be  brought  up  to  be  dealt  with  accordmg  to  this  as  in  other 
act,  and  all  things  to  be  done  thereupon  or  preparatory  thereto,  as  in  ^^'^^ 
other  cases,  according  to  this  act;  and  the  said  court  shall  and  may, 
at  any  time  when  it  shall  seem  fit,  appoint  other  assignee  or  assignees 
in  such  case  in  the  same  manner  as  in  other  cases;  and  that  if,  at  any  If  insolvent  ob- 
time  after  such  vesting  order  shall  have  been  made,  such  prisoner  shall  gate' the  rfffhu 
obtain  his  certificate  under  any  such  fiat  in  bankruptcy,  the  rights,  of  assignees 
powers,  title,  and  interest  of  the  provisional  assignee  and  other  as-  J^e  wme  as°in* 
signee  or  assignees  appointed  under  this  act,  in,  over,  and  respecting  other  cases, 
any  property,  real  or  personal,  whatsoever,  remaining  to  such  prisoner 
after  the  obtaining  of  such  certificate,  or  thereafter  in  any  way  coming 
to  him,  and  under  or  in  pursuance  of  the  warrant  of  attorney  to  be 
executed  by  such  prisoner  under  the  provisions  of  this  act,  shall  from 
and  after  the  obtaining  of  such  certificate  be  the  same  as  if  the  vesting 
order  made  under  this  act  had  been  valid  at  the  time  of  the  making 
thereof:  Provided  always,  that  nothing  herein  contained  shall  be  con-  Not  to  affect 
strued  to  affect  the  title,  rights,  and  interests  of  the  assignees  under  ***^®  ^f t^'ll 
any  such  fiat  in  bankruptcy,  or  to  alter  or  diminish  the  effect  of  any  ropt,  or  opera- 
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tion  of  certifi' 
cate; 


such  certificate  as  aforesaid,  but  that  the  title,  rights,  and  interests  of 
such  last-mentioned  assignees,  and  the  benefit  of  such  certificate  to 
such  prisoner,  shall  be  the  same  to  all  intents  and  purposes  as  if  this 
act  had  not  been  made. 


Prisoner  not  to 
be  discharged 
for  want  of 
plaintiff  pro- 
ceeding in  his 
action. 


NON-PROS   OF   DETAINING   CREDITOR. 

41.  And  be  it  enacted.  That  no  prisoner  whose  estate  shall  by  an 
order  under  this  act  have  been  vested  in  the  said  provisional  assignee 
shall,  after  the  making  of  such  order,  be  discharged  out  of  custody, 
as  to  any  action,  suit,  or  process  for  or  concerning  any  debt,  sum  of 
money,  damages,  or  claim,  with  respect  to  which  an  adjudication  can, 
under  the  provisions  of  this  act,  be  made  by  or  by  virtue  of  any 
supersedeas,  judgment  of  non-pros,  or  judgment  as  in  the  case  of 
a  nonsuit,  for  want  of  the  plaintiff  or  plaintiff  in  such  action,  suit, 
or  process  proceeding  therein. 


ProYisional  as- 
signee to  take 
possession  of 
estates,  &c., 
vested  in  him, 
and  sell  the 
same  if  the 
court  directs; 


paying  the  ex- 
penses out  of 
proceeds; 


to  sue  in  his 
own  name,  if 
the  court  di- 
rects. 


Property  vested 
in  him  to  go  to 
his  successor  in 
office. 


POWER   OF    PROVISIONAL  ASSIGNEE. 

42.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  provisional 
assignee  of  the  said  court  for  the  relief  of  insolvent  debtors  to  take 
possession  himself,  or  by  means  of  a  messenger  of  the  said  court, 
or  other  person  or  persons  appointed  by  him,  of  all  the  real  and 
personal  estate  and  effects  of  every  such  prisoner,  vested  in  such 
provisional  assignee  by  virtue  of  any  such  order  as  aforesaid;  and, 
if  the  said  court  shall  so  order,  to  sell  or  otherwise  dispose  of  such 
goods,  chattels,  and  personal  estate,  or  any  part  thereof,  and  of  the 
real  estate  of  such  prisoner,  according  to  the  provisions  hereinafter 
made  with  regard  to  the  sale  of  such  real  estate,  and  out  of  the  pro- 
ceeds of  such  real  and  personal  estate  to  defray,  in  the  first  place,  all 
such  costs  and  expenses  of  taking  possession  or  of  seizing  and  selling 
the  same,  as  shall  be  allowed  by  the  said  court,  and  to  account  for  the 
produce  of  such  sale  or  disposition  to  the  said  court;  and  it  shall 
be  lawful  for  the  said  provisional  assignee  to  sue  in  his  own  name,  if 
the  said  court  shall  so  order,  for  the  recovering,  obtaining,  and  en- 
forcing of  any  estates,  debts,  effects,  or  rights  of  any  such  prisoner; 
and  all  ^nd  every  the  real  and  personal  estate,  money,  and  effects, 
vested  in  or  possessed  by  such  provisional  assignee  by  virtue  of  such 
order  as  aforesaid,  shall  not  remain  in  him  if  he  shall  resign  or  be  re- 
moved from  his  office,  nor  in  his  heirs,  executors,  or  administrators  in 
case  of  his  death,  but  shall  in  every  such  case  go  to  and  be  vested  in 
his  successor  in  office  appointed  by  the  said  court  as  aforesaid. 
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ALLOWANCE   OF   INSOLVENT. 

43.  And  be  it  Airther  enacted,  That  the  said  court  for  the  relief  of  Court  may 
insolvent  debtors  may  order  and  direct  such  provisional  assignee  as  ^*'t*°  ri  0  "r 
aforesaid,  or  such  assignee  or  assignees  as  are  hereinafter  mentioned,  during  his  con- 
to  pay  to  any  such  prisoner,  out  of  his  or  her  estate  and  effects,  such  e"™ge^Qf ^  ^°' 
aUowance  for  lus  or  her  support  and  maintenance  during  such  prisoner's  schedule. 
imprisonment,  and  previous  to  the  adjudication  in  the  matter  of  his 
petition,  or  for  the  expense  of  making  out  and  filing  his  schedule,  as  to 
the  said  court  shall  seem  reasonable  and  fit. 


PROTECTION    OF   ASSIGNEE. 

44.  Provided  always,  and  be  it  enacted,  That  in  case  any  prisoner  as  Where  prisoner 
to  whose  estate  and  effects  any  such  vesting  order  as  aforesaid  shall  lu?  of  ^'?!^? 
have  been  made  shall  by  the  consent  or  default  of  his  detaining  creditor  acts  of  as- 

or  creditors  be  discharged  out  of  custody  without  any  adjudication  ^^^^ 
being  made  in  that  behalf  by  the  said  court  for  the  relief  of  insolvent 
debtors,  all  the  acts  done  before  such  discharge  by  the  said  provisional 
assignee,  or  other  assignee  or  assignees  appointed  as  hereinafter  pro- 
vided, or  other  person  or  persons  acting  under  his  or  their  authority, 
according  to  the  provisions  of  this  act,  shall  be  good  and  valid;  and  No  action  to  be 
that  in  such  case,  or  in  case  such  vesting  order  as  aforesaid  shall  be  ^em  where*"*' 
avoided  by  any  fiat  in  bankruptcy  thereafter  issuing  against  such  assignment  is 
prisoner,  as  hereinbefore  provided,  no  action  or  suit  shall  be  com-  *^^^<^^^ 
menced  against  such  provisional  assignee,  or  against  any  assignee  or 
assignees  appointed  under  this  act,  nor  against  any  person  duly  acting 
under  his  or  their  authority,  except  to  recover  any  property,  estate, 
money,  or  effects  of  such  prisoner,  detained  after  an  order  made  by  the 
said  court  for  the  delivery  thereof,  and  demand  made  thereupon. 

APPOINTMENT  OF  ASSIGNEES. 

45.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  court  for  Power  of  in- 
the  relief  of  insolvent  debtors,  at  any  time  after  the  making  any  such  "0^^^°^  <***'*• 

.  ,    „  o       ^  ors  court  to  ap- 

vesting  order  as  aforesaid  as  to  the  same  court  shall  seem  expedient,  to  point  assignees. 
appoint  a  proper  person  or  persons  to  be  assignee  or  assignees  of  the  es- 
tate and  effects  of  such  prisoner  for  the  purposes  of  this  act;  and  when 
such  assignee  or  assignees  shall  have  signified  to  the  said  court  his  or 
their  acceptance  of  the  said  appointment,  the  estate,  effects,  rights,  and 
powers  of  such  prisoner  vested  in  such  provisional  assignee  as  aforesaid 
shall  immediately,  by  virtue  of  such  appointment,  and  without  any  con- 
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Tejance  or  assignment,  vest  in  the  said  assignee  or  assignees,  in  tmst 
for  the  benefit  of  the  creditors  of  such  prisoner,  in  respect  of  or  in  pro- 
portion to  their  respective  debts,  according  to  the  provisions  of  this 
act;  and  every  such  appointment  shall  after  such  acceptance  thereof  be 
entered  of  record  of  the  said  court,  and  such  notice  thereof  shall  be 
published  as  the  said  court  shall  direct;  and  every  person  so  appointed 
assignee  shall  be  deemed  to  be  an  officer  of  the  said  court,  and  shall 
be  liable  as  such  to  the  control  thereof:  Provided  always,  that  it  shall 
be  lawful  for  the  said  court  to  direct  any  fee  or  remuneration  for  the 
performance  of  duties  in  getting  in  and  distributing  the  estate  of  any 
insolvent  debtor,  whether  by  any  assignee  or  by  the  provisional  as- 
signee, in  case  of  such  distribution  being  effected  vnthout  the  appoint- 
ment of  any  other  assignee,  which  shall  not  exceed  the  rate  of  five  per 
centum  on  the  sum  received  as  produce  of  such  estate. 


Certified  copy 
of  order  and 
appointment  to 
be  evidence. 


Proriso  for  re- 
gistry. 


COPY    EVIDENCE. 

46.  And  be  it  enacted.  That  a  copy  of  any  order  under  this  act 
vesting  the  estate  and  effects  of  any  prisoner  in  the  provisional  assignee 
of  the  estates  and  effects  of  insolvent  debtors,  or  of  the  appointment, 
under  the  provision  last  hereinbefore  contained,  of  an  assignee  or  as- 
signees of  such  estate  and  effects,  such  copy  being  made  upon  parch- 
ment, and  purporting  to  have  the  certificate  of  the  provisional  assignee 
of  the  said  court,  or  his  deputy  appointed  for  that  purpose,  indorsed 
thereon,  and  to  be  sealed  with  the  seal  of  the  said  court,  shall  in  all 
courts  and  places,  and  without  further  proof,  be  recognised  and  re- 
ceived as  sufficient  evidence  of  such  order  and  appointment  respectively 
having  been  made,  and  of  the  title  of  the  provisional  assignee,  and  of 
such  other  assignee  or  assignees  respectively,  under  the  same:  Pro- 
vided always,  that  where,  according  to  any  laws  now  in  force,  any  con- 
veyance or  assignment  of  any  real  or  personal  property  of  an  insolvent 
debtor  would  be  required  to  be  registered,  enrolled,  or  recorded  in  any 
registry  office  in  England,  Wales,  or  Ireland,  or  in  any  registry  office, 
court,  or  other  place  in  Scotland,  or  any  of  the  dominions,  plantations, 
or  colonies  belonging  to  her  Majesty,  then  and  in  every  such  case  such 
certified  copy  as  hereinbefore  is  described  of  such  order  under  this 
act,  vesting  the  estate  and  effects  of  any  prisoner  in  the  provisional  as- 
signee of  the  said  insolvent  debtors  court,  and  a  like  certified  copy  of 
the  appointment  of  an  assignee  or  assignees  under  this  act  (if  any  such 
appointment  shall  have  been  made),  shall  be  registered  in  the  r^;istry 
office,  court,  or  place  wherein  such  conveyance  or  assignment  as  last 
aforesaid  would  require  to  be  registered,  enrolled^  or  recorded;  and  the 
registry  hereby  directed  shall  have  the  like  effect,  to  all  intents  and 
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purposes,  as  the  registry,  enrolment,  or  recording  of  such  convejanoe 
or  assignment  as  last  aforesaid  would  have  had;  and  the  title  of  any 
purchaser  of  any  such  property  as  last  aforesaid  for  yaluable  considera- 
tion, without  notice  of  any  such  order  or  appointment  as  aforesaid,  who 
shall  have  duly  registered,  enrolled,  or  recorded  his  purchase  deed  pre- 
viously to  the  registry  hereby  directed,  shall  not  be  invalidated  by  reason 
of  such  order  as  aforesaid,  or  the  appointment  of  an  assignee  or  as- 
signees as  aforesaid,  or  the  vesting  of  such  property  in  him  or  them  con- 
sequent thereupon  respectively,  unless  a  certified  copy  of  such  orders  and 
a  certified  copy  of  such  appointment,  if  any,  shall  be  registered,  as  afore- 
said within  the  times  following;  (that  is  to  say,)  as  regards  the  united 
kingdom  of  Great  Britain  and  Ireland,  within  two  months  after  the 
date  of  such  order  and  appointment  respectively,  and  as  regards  all 
other  places  within  twelve  months  from  the  date  thereof  respectively. 

SALE   OF   EFFECTS. 

47.  And  be  it  further  enacted.  That  the  assignee  or  assignees  of  Sale  of  estate 
the  estate  and  effects  of  any  such  prisoner  shall,  with  all  convenient  ?°^  f  ^^^^^ 
speed  after  his  or  their  appointment,  use  his  or  their  best  endeavours   mediately. 
to  receive  and  get  in  the  estate  and  effects  of  such  prisoner,  and 
shall  with  all  convenient  speed  make  sale  of  all  such  estate  and 
effects;  and  if  such  prisoner  shall  be  interested  in  or  entitled  to  any 
real  estate,  either  in  possession,  reversion,  or  expectancy,  such  real 
estate,  within  the  space  of  six  months  after  the  appointment  of  such 
assignee  or  assignees,  or  within  such  other  time  as  the  said  court 
shall  direct,  shall  be  sold  by  public  auction,  in  such  manner,  and  at  Creditors  to 
such  place  or  places,  as  shall  thirty  days  before  any  such  sale  be  Jt^^  before 
approved,  in  writing  under  their  hands,  by  the  major  part  in  value  of  sale  of  real 
the  creditors  of  such  prisoner  entitled  to  the  benefit  thereof,   who  •■^*^' 
s^l  meet  together  on  notice  of  such  meeting,  published  fourteen  days 
previous  thereto  in  the  London  Gazette  and  also  in  some  daily  news-  Meeting  to  be 
paper  printed  and  published  in  London  or  within  the  bills  of  mortality  *d*«';*"«^ 
if  the  prisoner  before  his  or  her  going  to  prison  resided  in  London  or 
within  the  bills  of  mortality,  and  if  such  prisoner  resided  elsewhere 
within  the  United  Kingdom,  then  in  some  printed  newspaper  which 
shall  be  generally  circulated  in  or  near  the  place  where  such  prisoner 
resided  at  the  time  aforesaid;  and  in  case  such  prisoner  shall  be  enti-  Assignee  may 
tied  to  any  copyhold  or  customary  estate,  a  certified  copy  of  such  vesting  *""/"  ^py, 
order  as  aforesaid,  and  a  like  certified  copy  of  the  appointment  of  holdorcusto- 
such  assignee  or  assignees  as  aforesaid,  shall  be  entered  on  the  court  ™^^  ^*^ 
rolls  of  the  manor  of  which  such  copyhold  or  customary  estate  shall 
be  holden,  and  thereupon  it  shall  be  lawful  for  such  assignee  or  as- 
signees, to  surrender  or  convey  such  copyhold  or  customary  estate  to 
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any  purchaser  or  purchasers  of  the  same  from  such  assignee  or  as- 
signeesy  as  the  said  court  shall  direct;  and  the  rents  and  profits 
thereof  shall  he  in  the  meantime  received  hj  such  assignee  or  as- 
signees for  the  benefit  of  the  creditors  of  such  prisoner,  without  pre- 
judice neyertheless  to  the  lord  or  lords  of  the  manor  of  which  any  such 
copyhold  or  customary  estate  shall  be  holden. 


Discretion  in 
court  as  to  the 
disposal  of  pro< 
perty  in  cer- 
tain cases. 


Property  may 
be  mortgaged 
if  more  bene- 
ficial. 


DISCRETION   AS  TO    BALE. 

48.  And  whereas  persons  whose  estates  may  by  an  order  under 
this  act  have  been  vested  in  the  said  provisional  assignee  may  be  en- 
titled to  annuities  for  their  own  lives,  or  other  uncertain  interests,  or 
to  reversionary  or  contingent  interests,  or  to  property  under  such 
circumstances  that  the  immediate  sale  thereof  for  payment  of  their 
debts  may  be  very  prejudicial  to  them,  and  deprive  them  of  the 
means  of  subsistence  which  they  might  otherwise  have,  after  pajonent 
of  their  debts;  and  it  may  be  proper  in  some  cases  to  authorize  the 
raising  of  money  by  way  of  mortgage  for  payment  of  the  debts  or  part 
of  the  debts  of  such  person,  instead  of  selling  the  property  of  such 
person  for  that  purpose;  be  it  enacted,  that  in  all  such  cases  it  shall 
be  lawful  for  the  said  court  to  take  into  consideration  all  circumstances 
affecting  the  property  of  any  such  person;  and  if  it  shall  appear  to 
the  said  court  that  it  would  be  reasonable  to  make  any  special  order 
touching  the  same,  it  shall  be  lawfiil  for  the  said  court  so  to  do,  and 
to  direct  that  such  property  as  it  may  be  expedient  not  to  sell,  or  not 
to  sell  immediately,  according  to  the  provisions  of  this  act,  shall  not 
be  so  sold,  and  from  time  to  time  to  order  and  direct  in  what  manner 
such  property  shall  be  managed  for  the  benefit  of  the  creditors  of  soch 
person,  until  the  same  can  be  properly  sold,  or  until  payment  of  all 
such  creditors,  according  to  the  provisions  of  this  act,  shall  have  been 
made,  and  to  make  such  orders  touching  the  sale  or  disposition  of  such 
property  as  to  the  said  court  shall  seem  reasonable,  considering  the 
rights  of  the  creditors  of  such  person  to  payment  of  their  demands, 
and  the  future  benefit  of  such  person  after  payment  of  his  debts,  and 
upon  such  terms  and  conditions  with  respect  to  the  allowance  of  in- 
terest on  debts  not  bearing  interest,  or  other  drcumstanoes,  as  to  the 
said  court  shall  seem  just;  and  if  it  shall  appear  to  the  said  court 
that  the  debts  of  such  person  can  be  dischaiged  by  means  of  money 
raised  by  way  of  mortgage  on  any  property  of  such  person,  instead  of 
raising  the  same  by  sale,  it  shall  be  lawful  for  the  said  court  so  to 
order,  and  to  give  all  necessary  directions  for  such  purpose,  and 
generally  to  direct  all  things  which. may  be  prQf>er  for  the  discharge 
of  the  debts  of  such  person  in  such  manner  as  may  be  most  oonsbtent 
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with  the  interests  of  such  person  in  any  surplas  of  his  or  her  effects 
after  payment  of  such  debts. 


EXECUTION    OF   POWERS. 

49.  And  be  it  enacted^  That  all  powers  vested  in  any  such  prisoner  Ansignees  may 
whose  estate  shall  by  an  order  under  this  act  have  been  vested  in  the  execute  powen 

,  ,  whica  the  m- 

provisional  assignee  which  such  prisoner  might  legally  execute  for  his  solvent  miglit 

own  benefit,  (except  the  right  of  nomination  to  any  vacant  ecclesias-  ^«ve  executed 

^  °  •'  for  his  own  be- 

tical  benefice,)  shall  be  and  are  hereby  vested  in  the  assignee  or  as-  nefit. 

signees  of  the  real  and  personal  estate  of  such  prisoner  by  virtue  of 

this  act,  to  be  by  such  assignee  or  assignees  executed  for  the  benefit 

of  all  and  every  the  creditors  of  such  prisoner  under  this  act,  in  such 

manner  as  such  prisoner  might  have  executed  the  same. 

LEASE   OF   INSOLVENT. 

50.  And  be  it  enacted,  That  in  all  cases  in  which  any  such  prisoner  Where  lease 
shall  be  entitled  to  any  lease  or  agreement  for  a  lease,  and  his  as-  ^gSneM  Uie 
signee  or  assignees  shall  accept  the  same,  and  the  benefit  thereof,  as  insolvent  not 
part  of  such  prisoner's  estate  and  effects,  the  said  prisoner  shall  not 
be  or  be  deemed  to  be  liable  to  pay  any  subsequent  rent  to  which  his 
discharge,  adjudicated  according  to  this  act,  may  not  apply,  nor  be  in 

any  manner  sued  after  such  acceptance  in  respect  or  by  reason  of  any 
subsequent  non-observance  or  non-performance  of  the  conditions,  cove- 
nants, or  agreements  therein  contained:    Provided  that  in  all  such  Assignees  not 
cases  as  aforesaid  it  shall  be  lawful  for  the  lessor,  or  person  agreeing  th^ethe*r"io^c- 
to  make  such  lease,  his  heirs,  executors,  administrators,  or  assigns,  if  cept  the  lease, 
the  said  assignee  or  assignees  shall  decline,  upon  his  or  her  being  re-  appiy^to  \he*^ 
quired  so  to  do,  to  determine  whether  he  or  they  will  or  will  not  court. 
accept  such  lease  or  agreement  for  a  lease,  to  apply  to  the  said  court, 
praying  that  he  or  they  may  either  so  accept  the  same,  or  deliver  up 
such  lease  or  agreement  for  a  lease,  and  the  possession  of  the  premises 
demised  or  intended  to  be  demised;  and  the  said  court  shall  thereupon 
make  such  order  as  in  aU  the  circumstances  of  the  case  shall  seem 
meet  and  just,  and  such  order  shall  be  binding  on  all  parties. 


liable  for  the 
rent. 


ACTIONS   BY   ASSIGNEES. 

5 1 .  And  be  it  enacted.  That  it  shall  be  lawftd  for  the  assignee  or  as-  Assignees  mav 
signees  of  any  such  prisoner,  and  such  assignee  or  assignees  is  and  are  '"^  ^"       , 
hereby  empowered,  to  sue  from  time  to  time  as  there  may  be  occasion, 
in  his  or  their  own  name  or  names,  for  the  recovery,  obtaining,  and  en- 
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nay  make 
compoiitioD  for 
dcbti; 

miiT  iabmit 
diflereiicef  to 
arbitrations. 


ProTiio  for 
content  of  cre- 
ditors to  cotn- 
po'^itionl  and 
arbitrations. 


forcing  of  any  estate,  effects,  or  rights  of  such  prisoner,  hut  in  tmst  fof 
the  benefit  of  the  creditors  of  snch  prisoner,  according  to  the  proyisions 
of  this  act,  and  to  give  such  discharge  and  discharges  to  any  person  or 
persons  liho  shall  be  respectiyelj  indebted  to  such  prisoner  as  may  be 
requisite;  and  to  make  compositions  with  any  debtors  or  accountants  to 
snch  prisoner,  where  the  same  shall  appear  necessary,  and  to  take  snch 
reasonable  part  of  any  such  debts  as  can  upon  such  composition  be 
gotten  in  full  discharge  of  such  debts  and  accounts;  and  to  submit  to 
arbitration  any  difference  or  dispute  between  such  assignee  or  assignees 
and  any  person  or  persons  for  or  on  account  or  by  reason  of  any  maU 
ter,  cause,  or  thing,  relating  to  the  estate  and  effects  of  such  prisoner: 
Provided  nevertheless,  that  no  such  composition,  or  submission  to  ar- 
bitration, shall  be  made,  nor  any  suit  in  equity  be  commenced,  by  any 
such  assignee  or  assignees,  without  the  consent  in  writing  of  the  major 
part  in  value  of  the  creditors  of  such  prisoner,  who  shall  meet  together 
pursuant  to  a  notice  of  such  meeting,  to  be  published  at  least  fourteen 
days  before  such  meeting  in  the  London  Gazette,  and  also  in  some 
newspaper  most  usually  circulated  in  the  neighbourhood  of  the  place 
where  such  prisoner  had  his  or  her  last  usual  residence  before  his  or 
her  imprisonment  as  aforesaid,  nor  without  the  approbation  of  the  said 
court,  or  of  one  of  the  commissioners  thereof. 


MODE    OF   VOTING. 


Creditors  to 
vote  accuriling 
to  balance  due 
to  them,  on 
account  fairly 
sUted. 


52.  And  be  it  enacted.  That  all  matters  wherein  creditors  shall  vote, 
or  wherein  the  assent  or  dissent  of  creditors  shall  be  exercised  in  pur* 
suance  of  or  in  carrying  into  effect  this  act,  every  creditor  shall  be  ac- 
counted such  in  respect  of  such  amount  only  as  upon  an  account  fairly 
stated  between  the  parties,  after  allowing  the  value  of  mortgaged  pro- 
perty, and  other  such  available  securities  and  liens,  shall  appear  to  be 
the  balance  due;  and  that  all  disputes  arising  in  such  matters  concern- 
ing any  such  amount  shall  upon  application  duly  made  in  that  behalf 
be  examined  into  by  the  said  court,  or  any  commissioner  thereof  on  his 
circuit,  who  shall  have  power  to  determine  the  same,  and,  if  it  seem  fit, 
to  refer  the  examination  thereof  to  an  officer  of  the  said  court,  or  to  an 
examiner  duly  appointed  in  pursuance  of  this  act:  Piravided  always, 
that  the  amoimt  in  respect  of  which  any  such  creditor  shall  vote  in  any 
such  matter  shall  not  be  conclusive  of  the  amount  of  his  or  her  debt  for 
any  ulterior  purposes,  in  pursuance  of  the  provisions  of  this  act. 


NON-ABATEMENT  OF  SUITS. 


Suits  not  to  b«       ^3.  And  be  it  enacted.  That  whenever  any  snch  assignee  or  assignees 
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shall  die  or  be  removed,  or  a  new  a8sig;Dee  or  assignees  shall  be  ap«  abated  by  death 

or  remove* 
assignees. 


pointed  in  pursnance  of  the  provisions  of  this  act,  no  action  at  law  or   °'  '^'nov*  o 


snit  in  equity  shall  be  thereby  abated,  but  the  court  in  which  any 
action  or  snit  is  depending  may,  upon  the  suggestion  of  sach  death  or 
removal  and  new  appointment,  allow  the  name  or  names  of  the  sur- 
viving or  new  assignee  or  assignees  to  be  substituted  in  the  place  of 
the  former;  and  such  action  or  suit  shall  be  prosecuted  in  the  name  or 
names  of  the  said  surviving  or  new  assignee  or  assignees,  in  the  same 
manner  as  if  he  or  they  had  originally  commenced  the  same. 

TRANSFER   OF   STOCK. 

54.  And  be  it  enacted.  That  if  any  such  prisoner  shall  at  the  time  of  Wbere  the 
filing  such  petition  as  aforesaid,  whether  such  petitions  shall  have  been  neficUlW  end- 
preferred  by  himself  or  by  any  such  creditor  as  aforesaid,  or  at  any  tied  to  stock, 
time  before  such  prisoner  shall  become  entitled  to  his  final  discharge  oideTTtraosier 
according  to  this  act,  have  any  government  stocks,  funds,  or  annuities, 

or  any  of  the  stock  of  any  public  company,  either  in  £ngland,  Scotland, 
or  Ireland,  standing  in  his  own  name  in  his  own  right,  it  shall  be 
lawful  for  the  said  court  for  the  rehef  of  insolvent  debtors,  whenever  it 
shall  deem  fit  so  to  do,  to  order  all  persons  whose  act  or  consent  is 
thereto  necessary  to  transfer  the  same  into  the  name  of  such  assignee 
or  assignees  as  aforesaid;  and  all  such  persons  whose  act  or  consent  is 
so  necessary  as  aforesaid  are  hereby  indemnified,  for  all  things  done  or 
permitted  pursuant  to  such  order. 

ECCLESIASTICAL    BENEFICES. 

55.  And  be  it  enacted,  That  nothing  in  this  act  contained  shall  ex-  Assignee's 
tend  to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any  extend "to\he 
such  prisoner,  being  a  beneficed  clergyman  or  curate,  to  the  income  of  income  of  a 
such  benefice  or  curacy,  for  the  purposes  of  this  act:  Provided  always,  ^uracv*  **' 
that  it  shall  be  lawful  for  such  assignee  or  assignees  to  apply  for  and 

obtain  a  sequestration  of  the  profits  of  any  such  benefice,  for  the  pay-   Sequestration 
ment  of  the  debts  of  such  prisoner;    and  the  order  appointing  an   ncficemay'bB 
assignee  or  assignees  of  such  prisoner,  in  pursuance  of  this  act,  shall  obtained. 
be  a  sufficient  warrant  for  the  granting  of  such  sequestration,  without 
any  writ  or  other  proceedings  to  authorize  the  same;  and  such  se- 
questration shall  accordingly  be  issued,  as  the  same  might  have  been 
issued  upon  any  writ  of  levari  facias,  founded  upon  any  judgment 
against  such  prisoner. 
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PENSIONS   AND   PAY   OF   OFFICERS. 


A88ignee*8 
power  not  to 
extend  to  the 
pay  or  pension 
of  naval,  mili- 
tary, or  civil  of- 
ficers. 


Portion  of  pay 
or  pension  may 
be  obtained  on 
application. 


Goods  in  pos- 
session of  pri- 
soner, whereof 
he  was  reputed 
owner,  to  be 
deemed  his  pro- 
perty. 


56.  And  be  it  enacted^  That  nothing  in  this  act  contained  shall  ex- 
tend to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any 
such  prisoner,  being  or  having  been  an  officer  of  the  army  or  navy,  or 
an  officer  or  clerk,  or  otherwise  employed  or  engaged  in  the  service  of 
her  Majesty,  in  the  customs  or  excise,  or  any  civil  office,  or  other  de- 
partment whatsoever,  or  being  or  having  been  in  the  naval  or  militaiy 
service  of  the  East  India  company,  or  an  officer  or  clerk  or  otherwise 
employed  or  engaged  in  the  service  of  the  court  of  directors  of  the  said 
company,  or  being  otherwise  in  the  enjoyment  of  any  pension  whatever 
under  any  department  of  her  Majesty's  government  or  from  the  said 
court  of  directors,  to  the  pay,  half-pay,  salary,  emoluments,  or  pension 
of  any  such  prisoner,  for  the  purposes  of  this  act:  Provided  always, 
that  it  shall  be  lawful  for  the  said  court  to  order  such  portion  of  Uie 
pay,  half-pay,  salary,  emoluments,  or  pension  of  any  such  prisoner,  as 
on  communication  from  the  said  court  to  the  secretary  at  war,  or  the 
Lords  commissioners  of  the  Admiralty,  or  the  commissioners  of  the 
customs  or  excise,  or  the  chief  officer  of  the  department  to  which  such 
prisoner  may  bebng  or  have  belonged,  or  under  which  such  pay,  half 
pay,  salary,  emoluments,  or  pension  may  be  enjoyed  by  such  prisoner, 
or  the  said  court  of  directors,  he  or  they  may  respectivdy,  under  his  or 
their  hands  or  under  the  hand  of  his  or  their  chief  secretary,  or  other 
chief  officer  for  the  time  being,  consent  to  in  writing,  to  be  paid  to  such 
assignee  or  assignees,  in  order  that  the  same  may  be  applied  in  pay- 
ment of  the  debts  of  such  prisoner;  and  such  order  and  consent  being 
lodged  in  the  office  of  her  Majesty's  Paymaster  General,  or  of  the  secre- 
tary of  the  said  court  of  directors,  or  of  any  other  officer  or  person  ap- 
pointed to  pay,  or  paying,  any  such  pay,  half-pay,  sahury,  emoluments, 
or  pension,  such  portion  of  the  said  pay,  half-pay,  salary,  emoluments 
or  pension  as  shall  be  specified  in  sudi  order  and  consent  shall  be  paid 
to  the  said  assignee  or  assignees,  until  the  said  court  shall  make  order 
to  the  contrary. 

REPUTED   OWNERSHIP. 

57.  And  be  it  enacted.  That  if  any  such  prisoner  shall,  at  the  time 
of  his  arrest,  or  other  commencement  of  his  imprisonment,  by  the  con- 
sent and  permission  of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition,  any  goods  or  chattels  whereof  such  prisoner  was 
reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration, 
or  disposition  as  owner,  the  same  shall  be  deemed  to  be  the  property 
of  such  prisoner,  so  as  to  become  vested  in  the  provisional  assignee  of 
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the  said  court  by  the  order  made  in  pursuance  of  this  act;  provided   No  assignment 
that  no  transfer  or  assignment  of  any  ship  or  vessel,  or  any  share   3  &  4  w.  4,  e. 
thereof,  made  as  a  security  for  any  debt  or  debts,  either  by  way  of  *5.  to  be  af- 
mortgage  or  assignment,  duly  registered  according  to  the  provisions  of 
an  act  made  in  the  session  of  Parliament  held  in  the  third  and  fourth 
years  of  the  reign  of  his  late  Majesty  King  WiUiam  the  Fourth,  intituled 
'*  An  Act  for  the  Registering  of  British  Vessels,"  shall  be  invalidated 
or  affected  by  reason  of  such  possession,  order  or  disposition  of  the 
same  as  aforesaid. 


DISTRESS   FOR   RENT. 

58.  And  be  it  enacted.  That  no  distress  or  distresses  for  rent  made  Distress  not  to 
and  levied  after  the  arrest  or  other  commencement  of  the  imprison-  j^^^^  ^^m  one 
ment  of  any  person  whose  estate  shall,  by  any  such  order  as  aforesaid,  year's  rent 
have  been  vested  in  the  provisional  assignee,  upon  the  goods  or  effects 

of  any  such  person,  shall  be  available  for  more  than  one  year's  rent 
accrued  prior  to  the  making  of  such  order,  but  that  the  landlord  or 
party  to  whom  the  rent  shall  be  due  shall  and  may  be  a  creditor  for 
the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not  be 
available,  and  entitled  to  all  the  provisions  made  for  creditors  by  this 
act. 

VOLUNTARY   PREFERENCE. 

59.  And  be  it  enacted.  That  if  any  such  prisoner  shall,  before  or  Voluntary  pre- 
after  his  or  her  imprisonment,  being  in  insolvent  circumstances,  volun-  ie^°and"idii8 
tarily  convey,  assign,  transfer,  charge,  deliver,  or  make  over  any  estate,  against  assig- 
real  or  personal,  security  for  money,  bond,  bill,  note,  money,  property,  "^**' 
goods,  or  effects  whatsoever,  to  any  creditor  or  creditors,  or  to  any 

person  or  persons  in  trust  for,  or  to  or  for  the  use,  benefit,  or  ad- 
vantage of  any  creditor  or  creditors,  every  such  conveyance,  assign- 
ment, transfer,  charge,  delivery,  and  making  over  shall  be  deemed  and 
is  hereby  declared  to  be  fraudulent  and  void  as  against  the  provisional 
or  other  assignee  or  assignees  of  such  prisoner  appointed  under  this 
act:  Provided  always,  that  no  such  conveyance,  assignment,  transfer, 
charge,  delivery,  or  making  over  shall  be  so  deemed  fraudulent  and 
void  unless  made  within  three  months  before  the  commencement  of 
such  imprisonment,  or  with  the  view  or  intention,  by  the  party  so 
conveying,  assigning,  transferring,  charging,  dehvering,  or  making 
over,  of  petitioning  the  said  court  for  his  discharge  from  custody  under 
this  act. 
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WARRANTS   OP   ATTORNEY. 

ProviiionsofS  60.  And  whereas  an  act  passed  in  the  third  year  of  the  reign 
tended  to  the*"  ^^  ^*  ^^^  Majesty  King  George  the  Fourth,  intituled  "  An  Act 
assigoees  of  in-  for  preventing  Frauds  upon  Creditors  hy  secret  Warrants  of  At- 

tomey  to  confess  Judgment:  "  And  whereas  it  is  expedient  to  extend 
the  provisions  of  such  act;  he  it  therefore  enacted.  That  the  last- 
mentioned  act  shall  extend  to  the  provisional  or  other  assignee  or 
assignees  of  every  prisoner  whose  estate  shall  afier  the  expiration 
of  twenty-one  days  next  afler  his  execution  of  such  warrant  of  at- 
torney, or  giving  of  such  cognovit  actionem  as  therein  mentioned,  he 
vested  in  the  provisional  assignee  of  the  said  court  for  the  relief  of 
insolvent  dehtors,  hy  virtue  of  this  act,  as  if  the  last-mentioned  act  had 
been  expressly  herein  enacted;  and  every  such  warrant  of  attorney, 
and  judgment  and  execution  thereon,  and  every  such  cognovit  ac- 
tionem, and  judgment  entered  up  thereon,  and  execution  taken  out  on 
such  judgment,  as  are  declared  by  the  last-mentioned  act  to  be  frau- 
dulent and  void  against  the  assignees  mentioned  therein,  shall  be 
deemed  equally  fraudulent  and  void  against  the  provisional  or  other 
assignee  or  assignees  of  such  prisoner,  appointed  under  this  act,  and 
.  such  provisional  or  other  assignee  or  assignees  shall  be  entitled  to  re- 
cover back  and  receive,  for  the  use  of  the  creditors  of  such  prisoner,  all 
and  every  the  monies  levied  and  effects  seized  under  or  by  virtue  of  any 
such  judgment  or  execution. 

Warrant  of  at-  61.  And  be  it  further  enacted,  That  in  all  cases  where  any  prisoner 
tomey  and  cog-  ^jjQgg  estate  shall  have  been  vested  in  the  said  provisional  assiirnee 

Dovit  actionem  ,  *^  o 

not  to  be  acted  under  this  act  shall  have  executed  any  warrant  of  attorney  to  confess 
upon  «gwn8t  judgment,  or  shall  have  given  any  cognovit  actionem,  or  bill  of  sale, 
▼ent  after  his  whether  for  a  valuable  consideration  or  otherwise,  no  person  shall, 
impnaonment.     ^^^  ^Yie  commencement  of  the  imprisonment  of  such  prisoner,  avail 

himself  or  herself  of  any  execution  issued  or  to  be  issued  upon  any 
judgment  obtained  or  to  be  obtained  upon  such  warrant  of  attorney  or 
cognovit  actionem,  or  of  such  bill  of  sale,  either  by  seizure  and  sale  of 
the  property  of  such  prisoner,  or  any  part  thereof,  or  by  sale  of  such 
property  theretofore  seized,  or  any  part  thereof,  but  that  any  person 
or  persons  to  whom  any  sum  or  sums  of  money  shall  be  due  in  respect 
of  any  such  warrant  of  attorney  or  cognovit  actionem,  or  of  such 
bill  of  sale,  shall  and  may  be  a  creditor  or  creditors  for  the  same  under 
this  act. 
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assignee's  accounts. 


62.  And  be  it  further  enacted,  That  the  said  provisional  assignee  Assignees  to 
shall  keep  account  from  day  to  day,  the  same  to  be  of  record  in       accounts, 
the  said  court,  of  all  monies  received  and  paid,  and  of  every  thing  done 
by  him  and  under  him  in  the  matter  of  every  estate  of  any  such 
prisoner  vested  in  him,  and  shall  make  oath  of  the  truth  of  every 
such  account  as  often  as  he  shall  be  duly  required  so  to  do;  and  that 
every  other  assignee  of  any  such  estate  at  the  end  of  three  months  at 
the  farthest  from  the  time  of  his  appointment,  or  sooner  if  the  said 
court  shall  direct,  and  so  from  time  to  time  as  occasion  shall  require 
or  the  said  court  shall  direct,  shall  make  up  an  account  of  such  estate, 
and  make  oath  in  writing,  before  any  person  before  whom  affidavits 
are  by  this  act  directed  to  be  sworn,  that  such  account  contains  a  fair, 
just,  and  particular  account  of  the  estate  and  effects  of  such  prisoner 
got  in  by  or  for  such  assignee,  and  of  all  payments  necessarily  made  or 
deducted  therefrom,  and  of  all  expenses   sought  to  be  allowed  in 
respect  thereof,  up  to  the  time  of  filing  such  account,  or  to  some  ul- 
terior time,  if  need  be ;    which  account  so  sworn,  together  with  a 
minute  concerning  the  probable  assets  of  the  estate  (if  any),  shall  be 
filed  with  the  proper  officer  of  the  said  court,  and  thereupon  and  at 
the  time  of  so  filing  the  same  appointment  shall  be  made  for  the 
examination  of  such  accounts,  and  for  taxation  of  all  costs  and  charges 
claimed  by  such  assignee;  and  examination  shall  be  had  of  the  pro-  Accounts  to  be 
ceedings  of  the  said  provisional  assignee,  or  of  any  other  assignee  or  *^^^^' 
assignees,  as  the  case  may  be,  and  of  all  the  matters  of  his  or  their 
account,  by  the  court  or  a  commissioner  thereof,  or  an  examiner  duly 
appointed,  before  any  such  assignee  shall  proceed  to  a  dividend;  and  if  Debts  to  be  as- 
upon  such  examination  there  shall  appear  to  be  in  the  hands  of  such  ^yj^end  mwie^ 
assignee  or  assignees  any  balance  wherewith  a  dividend  may  be  made, 
proceedings  shall  be  had  forthwith  under  the  direction  of  the  said 
court  for  making  such  dividend,  and  also,  when  it  shall  appear  ne- 
cessary, for  correcting  and  ascertaining  the  Ust  of  creditors  entitled  to 
receive  the  same;  and  notice  of  any  meeting  ordered  to  be  held  for 
such  ascertaining  of  debts  or  for  declaring  dividend  thereupon,  or  for 
both  purposes,  shall  be  given  for  such  time  and  place  and  in  such 
manner  as  the  said  court  shall  at  any  time  or  in  any  case  direct;  and  How  dividend 
in  case  such  dividend  shall  be  made  before  adjudication  shall  have  ^°      " 
been  made  with  respect  to  such  prisoner  as  hereinafter  provided,  the 
same  shall  be  made  amongst  the  creditors  of  such  prisoner  who  shall 
prove  their  debts  in  pursuance  of  any  order  of  the  said  court  to  be 
made  in  that  behalf;  and  in  case  such  dividend  shall  be  made  after 
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such  adjudication,  the  same  shall  he  made  amongst  the  creditors  of 
such  prisoner  whose  debts  shall  be  admitted  in  his  or  her  schedule  so 
sworn  to  as  hereinafler  directed,  and  amongst  such  other  creditors  (if 
any)  who  shall  prove  their  debts  in  manner  aforesaid,  in  proportion  to 
the  amount  of  the  debts  so  proved,  and  so  admitted  and  proved  re- 
Court  may  ex-  spectively,  as  the  case  may  be:  Provided  always,  that  if  any  such 
amii^  into  di«-  prisoner,  creditor,  or  assignee  shall  object  in  whole  or  in  part  to  any 

debt  tendered  to  be  so  proved  as  aforesaid  or  to  any  debt  mentioned  in 
the  schedule  of  such  prisoner,  or  if  any  person  whose  demand  is  stated 
in  such  schedule,  but  is  not  admitted  therein  to  the  extent  of  such 
demand,  shall  claim  to  be  admitted  as  a  creditor  for  the  whole  of  such 
demand,  or  for  more  thereof  than  is  so  admitted,  the  said  objections 
and  claims  shall,  upon  application  duly  made,  be  examined  into  by  the 
said  court  or  a  commissioner  thereof  on  his  circuit;  and  the  said  court 
or  commissioner  may,  if  it  shall  seem  fit,  refer  the  examination  of  the 
same  to  an  officer  of  the  said  court,  or  to  an  examiner  duly  appointed 
in  pursuance  of  this  act;  and  the  said  court  or  commissioner,  and  such 
officer  or  examiner  to  whom  such  reference  shall  have  been  made,  shall 
have  full  power  for  the  purpose  aforesaid  to  require  and  compel  the 
production  of  all  books,  papers,  and  writings  which  may  be  necessaiy 
to  be  produced,  as  well  by  the  person  claiming  such  debt  as  by  such 
prisoner,  or  his  or  her  assignee  or  assignees,  creditor  or  creditors,  and 
to  examine  all  such  persons  and  their  witnesses  upon  oath,  as  the 
nature  of  the  case  may  require,  and  to  take  all  other  measures  ne- 
cessary for  the  due  investigation  of  such  objections  and  claims;  and 
the  decision  of  the  said  court  or  commissioner  thereupon  shall  be  con- 
clusive with  respect  to  the  title  of  any  such  creditor  or  creditors  to  his, 
her,  or  their  share  of  such  dividends  under  the  provisions  of  such  act; 
Provided  always,  that  if  in  any  case  it  shall  appear  expedient  that  the 
proof  of  any  debt  or  debts  should  be  required  to  be  made  at  any  earlier 
or  other  period  than  as  aforesaid,  it  shall  be  lawful  at  any  time  for  the 
said  court,  by  notice  as  may  be  directed  in  that  behalf,  to  cause  all  or 
any  of  the  creditors  to  prove  their  debts  in  such  manner  as  the  said 
court  or  a  commissioner  thereof  shall  require,  and  to  decide  upon  such 
debts,  and  the  rights  to  receive  dividends  thereupon,  and  to  do  all 
things  requisite  thereto  as  aforesaid. 

INQUIRY  INTO  ASSIGNEE'S  ACCOt7NTS. 


If  prisoner  or 
ereditor  or 
court  dissatit- 
fied  withaa- 
aignee'a  ae* 


63.  And  be  it  further  enacted.  That  in  case  such  prisoner,  or  any  at 
his  or  her  creditors,  or  the  said  court  shall  at  any  time  be  dissatisfied 
with  the  account  of  any  such  assignee  or  assignees  so  rendered  upon 
oath  as  aforesaid,  and  it  shall  iqppear  to  the  said  court  that  the  matters 
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of  such  account  require  a  fuller  or  further  examination;  or  in  case  any  count,  the  court 
such  assignee  or  assignees  shall  neglect  to  render  such  account^  or  ^^{L^  ^^  ^^' 
shall  neglect  to  dispose  of  the  property  or  collect  the  eifects  of  such 
prisoner^  or  shall  in  any  manner  waste  or  mismanage  the  estate  or 
eifects  of  such  prisoner,  or  neglect  to  make  a  due  distribution  thereof, 
it  shall  be  lawful  for  the  said  court  to  require  such  assignee  or  assig- 
nees to  render  such  account  on  oath  as  is  directed  by  this  act,  if  not 
before  rendered,  and  for  the  said  court  or  any  commissioner  thereof  on 
his  circuit  to  examine  or  further  examine  any  account  so  rendered,  and 
to  inquire  into  any  waste,  mismanagement,  or  neglect  of  the  estate  and 
effects  of  such  prisoner,  and,  if  it  shall  seem  fit,  to  order  that  it  shall 
be  referred  to  an  officer  c^  the  said  court,  or  to  an  examiner  duly  ap- 
pointed in  pursuance  of  this  act,  to  inyestigate  the  accounts  of  such 
assignee  or  assignees  so  rendered  as  aforesaid  together  with  all  matters 
brought  forward  in  objection  thereto,  and  to  examine  into  the  truth 
thereof,  and  to  report  thereon  to  the  said  court  or  commissioner;  and 
it  shall  and  may  be  lawful  for  the  said  court  or  commissioner,  or  such 
officer  or  examiner,  upon  such  reference  as  aforesaid,  to  require  and 
compel  the  production  of  all  books,  papers,  and  writings  necessary  for 
such  purposes,  and  to  summon  all  parties  before  him  or  them,  and  to 
examine  all  parties  and  their  witnesses  on  oath,  as  the  case  may  re- 
quire ;  and  the  said  court  or  commissioner  shall  and  may  take  all  such 
measures  as  shall  be  necessary  for  the  compelling  of  the  rendering  of 
such  account  and  for  the  due  investigation  thereof,  and  shall  have 
power  to  disallow  any  charge  or  charges  in  such  account  which  it  shall 
appear  to  the  said  court  or  commissioner  ought  not  in  fairness  to  be 
allowed,  and  to  ascertain  the  produce  of  the  estate  and  effects  of  any 
such  prisoner  to  be  divided  among  his  or  her  creditors,  and  to  direct 
the  distribution  thereof,  and  to  take  all  such  measures  and  make  such 
orders  as  shall  be  necessary  for  compelling  the  proper  disposition  and 
distribution  thereof,  and  to  award  costs  against  any  of  the  parties  as 
justice  shall  require;  and  that  if  it  shall  appear  to  the  said  court  or  Court  may 
commissioner  upon  any  examination  of  the. matters  of  account  that  any  charge  assignee 
such  assignee  or  assignees  shall  have  wilfully  retained  in  his  or  their  cent,  on  money 
hands,  or  otherwise  employed  for  his  or  their  own  benefit,  any  sum  or  '^^^"^^y  i^tain- 
sums  of  money  part  of  or  being  the  produce  of  such  estate  or  effects, 
the  said  court  or  commissioner  shall  have  power  and  authority  to  order 
such  assignee  or  assignees  to  be  charged  in  his  or  their  accounts  with 
the  estate  of  such  prisoner  with  such  sum  or  sums  of  money  as  shall 
be  equal  to  the  amount  of  interest,  computed  at  a  rate  not  exceeding 
twenty  pounds  per  centum  per  annum,  on  all  sums  of  money  appearing 
to  the  said  court  or  commissioner  to  be  so  retained  or  employed  by 
him  or  them  for  the  time  or  times  during  which  he  or  they  shall  have 
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SO  retained  or  employed  the  same;  and  the  said  court  shall  in  pnr- 
suance  of  such  order  charge  such  assignee  or  assignees  in  their  ac- 
counts with  such  sum  or  sums  of  money  accordingly;  and  the  de- 
cisions of  the  said  court  or  commissioner  upon  all  such  matters  shall 
be  final  and  conclusive. 


Asiignees  to 
pay  unclaimed 
dividends  into 
court. 


t7NCLAIMED   DIVIDENDS. 

64.  And  be  it  further  enacted,  That  in  all  cases  where  any  dividend 
or  dividends  have  remained  in  the  hands  of  any  assignee  or  assignees 
for  the  space  of  twelve  months  next  following  the  declaring  thereof, 
such  dividend  or  dividends  shall  be  paid  by  such  assignee  or  assignees 
into  the  said  court,  to  be  placed  to  the  credit  of  the  proper  party  or 
parties  in  that  behalf  under  such  estate :  Provided  always,  that  it  shall 
be  lawful  for  the  said  court  or  a  commissioner  thereof  at  any  time, 
although  such  twelve  months  may  not  have  expired,  if  it  shall  seem 
fit,  to  direct  that  all  unpaid  and  unclaimed  dividends,  together  with  the 
balance  remaining  in  the  hands  of  any  assignee  or  assignees,  shall  be 
paid  forthwith  into  the  said  court  to  the  credit  of  the  said  estate  or  of 
the  particular  creditors  thereof,  as  the  case  may  be.     .  . 


REMOVAL   OF   ASSIGNEES. 

Court  may  re*  ^^*  And  be  it  further  enacted.  That  in  case  any  assignee  of  the  es- 
move  aangneet  tate  and  effects  of  any  such  prisoner  so  appointed  as  aforesaid  shall 
new  assignees.  ^  unwilling  to  act,  or  in  case  of  the  death,  incapacity,  disability,  mis- 
conduct, or  absence  from  the  realm  of  any  such  assignee,  or  other 
cause  of  unfitness  appearing  to  the  said  court,  it  shall  be  lawful  to  and 
for  any  creditor  or  creditors  of  such  prisoner  to  apply  to  the  said 
court  to  appoint  a  new  assignee  or  assignees  with  like  powers  and  au- 
thorities as  are  given  by  this  act  to  the  assignee  or  assignees  hereinbe- 
fore mentioned;  and  that  the  said  court  shall  have  power  to  remove 
such  assignees,  and  to  appoint  such  new  assignee  or  assignees,  and  to 
compel  any  assignee  who  shall  be  removed,  and  the  heirs,  executors,  or 
administrators  of  any  deceased  assignee,  to  account  for  and  deliver  up 
to  the  said  court,  or  as  the  said  court  shall  order,  all  such  estate  and 
effects,  books,  papers,  writings,  deeds,  and  other  evidences  relating 
thereto  as  shall  remain  in  his  or  their  hands,  to  be  applied  for  the  pur- 
poses of  this  act;  and  the  decision  of  the  said  court  in  the  matters 
aforesaid  shall  be  final  and  conclusive;  and  from  and  immediately  after 
such  appointment  of  a  new  assignee  or  assignees,  and  by  virtue  of  the 
order  of  the  said  court  in  that  behalf,  all  the  estate,  effects,  rights,  and 
powers  of  such  prisoner  vested  in  any  such  former  assignee  or  assignees 
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shaJi  become  and  the  same  are  hereby  vested  in  such  new  assignee  or 
assignees  without  any  assignment  or  conveyance   executed  in  that 
behalf;  and  every  such  removal  and  appointment  shall  be  entered  What  shall  he 
of  record  in  the  said  court,  and  such  notice  thereof  shall  be  published  ^oy®°and  apl" 
as  the  said  court  shall  at  any  time  direct;  and  proof  of  such  removal  pointment. 
and  appointment  so  entered  of  record  as  aforesaid  shall  be  received 
by  such  certified  copy  thereof  as  is  hereinbefore  directed  to  be  re- 
ceived as  proof  of  such  order  and  appointment  as  aforesaid  made  in 
pursuance  of  this  act. 


COMMITMENT   OF  ASSIGNEE. 

66.  And  be  it  further  enacted,  That  in  case  any  assignee  or  other  Court  may 
person  shall  disobey  any  rule  or  order  of  the  said  court  duly  made  by  furi^\o%e*' 
the  said  court  for  enforcing  the  purposes  and  provisions  of  this  act,  or  accounti  and 
made  and  entered  into  by  the  consent  of  such  assignee  or  other  person  tcmpti.°^' 
for  carrying  into  effect  the  purposes  and  provisions  of  this  act,  it  shall 

and  may  be  lawful  for  the  said  court  to  order  the  person  so  offending 
to  be  arrested  and  committed  as  for  a  contempt  of  the  said  court  to  the 
prison  of  the  Queen*s  Bench,  or  to  the  common  gaol  of  any  county, 
city,  or  place  where  he  or  she  shall  be,  or  where  he  or  she  shall  usually 
reside,  there  to  remain  without  bail  or  mainprise  until  such  person 
shall  have  fulfilled  the  duty  required  by  the  said  recited  acts  or  this 
act,  or  until  the  said  court  shall  make  order  to  the  contrary:  Provided  Proviso, 
always,  that  nothing  herein  contained  shall  authorize  a  commissioner 
of  the  said  court  acting  out  of  court  upon  summons  to  commit  any 
person  for  disobedience  of  any  order  of  the  said  court  or  of  any  com- 
missioner thereof. 

67.  And  be  it  further  enacted,  That  all  enactments  and  provisions  Provisions  con- 
ia  this  act  contained  concerning  the  appointment  and  removal  of  assig-  nees' dfvidends 
Dees,  and  otherwise  concerning  assignees,  and  concerning  debts  and  &e.,  to  extend 
dividends,  and  the  management  and  control  of  the  estates  of  insolvent  1^^*^,^'  °°^  ^ 
debtors,  shall  be  deemed  to  extend  to  all  cases  which  shall  be  of  record 

in  the  said  court  for  the  relief  of  insolvent  debtors  at  the  commence- 
ment of  this  act  as  well  as  to  cases  arising  subsequently  thereto. 


CONVEYANCE    BY   PROVISIONAL   ASSIGNEE. 

68.  And  whereas  it  may  often  happen  that  some  interest  in  lands  Court  may  di- 

and  tenements  has  or  may  become  vested  in  the  provisional  assignee  ance^by  movi- 

of  the  said  court  for  the  relief  of  insolvent  debtors  which  appears  to  be  sional  assignee 

of  no  value  to  creditors,  but  nevertheless  it  may  be  reasonable  and  ex-^  nee^  appohif " 
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pedient  that  the  proyisional  assignee  should  make  or  join  in  makiiig 
some  conreyance  or  assignment  of  the  same,  and  that  the  same  should 
be  done  without  the  expense  attending  advertisements  and  meetings  of 
creditors,  as  hereinbefore  described  in  certain  cases:  Be  it  therefore 
enacted,  That  it  shall  be  lawful  for  the  said  court,  at  any  time  after  the 
day  gazetted  for  the  bringing  up  of  any  prisoner  to  be  dealt  with  ac- 
cording to  the  provisions  of  this  act,  if  no  person  or  persons  other  thin 
the  said  provisional  assignee  shall  have  been  appointed  assignee  or 
assignees  of  his  estate  and  effects,  and  if  it  shall  appear  fit»  upon  such 
notice  given  by  advertisement  or  otherwise  to  the  creditors,  or  any  of 
them,  as  the  said  court  shall  in  any  case  direct,  to  order  the  said  pro- 
visional assignee  to  make  or  join  in  making  any  conveyance  or  assign- 
ment of  any  such  interest  as  to  the  said  court  may  appear  just  and 
reasonable,  without  observing  the  provisions  of  this  act  as  to  the  sale 
of  real  property  by  the  provisional  or  other  assignees  of  the  estates  of 
insolvent  debtors. 

THE    SCHEDULE. 

After  Older  ^9*  ^^^  ^  ^^  enacted,  That  every  prisoner  whose  estate  shall,  by  an 

made,  the  pri-  order  to  be  made  under  this  act,  be  vested  in  the  provisional  assignee 
in  a  schedule  of  o^  ^^^  said  court  for  the  relief  of  insolvent  debtors,  (whether  upon  his 
debt!,  property,  q,^  petition  or  on  the  petition  of  any  such  creditor  as  aforesaid),  shall, 

within  the  space  of  fourteen  days  next  after  such  order  shall  have  been 
made,  or  next  after  notice  in  writing  of  such  order  having  been  made 
shall  have  been  given  to  him,  in  case  such  order  shall  not  have  been 
made  on  his  own  petition,  or  within  such  further  time  as  the  said  ooort 
shall  think  reasonable,  deliver  in  to  the  said  court  a  schedule,  con- 
taining a  full  and  fair  description  of  such  prisoner,  as  to  his  name  or 
names,  trade  or  trades,  profession  or  professions,  tc^ther  with  the 
last  usual  place  of  abode  of  such  prisoner,  and  the  place  or  places 
where  he  has  resided  during  the  time  when  his  debts  were  contracted; 
and  also  a  full  and  true  description  of  all  debts  due  or  growing  due  from 
such  prisoner  at  the  time  of  making  such  order,  and  of  all  and  every 
person  and  persons  to  whom  such  prisoner  shall  be  indebted,  or  who  to 
his  knowledge  or  belief  shall  claim  to  be  his  creditors,  together  with 
the  nature  and  amount  of  such  debts  and  claims  respectively,  dis- 
tinguishing such  as  shall  be  admitted  from  such  as  shall  be  disputed 
by  such  prisoner;  and  also  a  full,  true,  and  perfect  account  of  all  the 
estate  and  effects  of  such  prisoner,  real  and  personal,  in  possession, 
reversion,  remainder,  or  expectancy;  and  also  of  all  places  of  benefit  or 
advantage  held  by  such  prisoner,  whether  the  emoluments  of  the  same 
arise  from  fixed  salaries  or  from  fees,  or  otherwise;  and  also  of  all 
pensions  or  allowances  of  the  said  prisoner,  in  possession  or  reversioni 
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or  held  by  any  other  person  or  persons  for  or  on  behalf  of  the  said 
prisoner^  or  of  and  from  which  the  said  prisoner  derives  or  may  derive 
any  manner  of  benefit  or  advantage;  and  also  of  all  rights  and  powers 
of  any  nature  and  kind  whatsoever,  which  such  prisoner,  or  any  other 
person  or  persons  in  trust  for  such  prisoner,  or  for  his  use,  benefit,  or 
advantage,  in  any  manner  whatsoever,  shall  be  seised  or  possessed  of, 
or  interested  in,  or  entitled  unto,  or  which  such  prisoner,  or  any  other 
person  or  persons  in  trust  for  him,  or  for  his  benefit,  shall  have  any 
power  to  dispose  of,  charge,  or  exercise  for  the  benefit  or  advantage  of 
such  prisoner;  together  with  a  ^11,  true,  and  perfect  account  of  all  the 
debts  at  the  time  of  making  such  order  due  or  growing  due  to  such 
prisoner,  or  to  any  person  or  persons  in  trust  for  him,  or  for  his  benefit 
or  advantage,  either  solely  or  jointly  with  any  other  person  or  persons, 
and  the  names  and  places  of  abode  of  the  several  persons  from  whom 
such  debts  shall  be  due  or  growing  due,  and  of  the  witnesses  who  can 
prove  such  debts,  so  far  as  such  prisoner  can  set  forth  the  same;  and 
the  said  schedule  shall  also  contain  a  bahmce  sheet  of  so  much  of  the 
receipts  and  expenditures  of  such  prisoner,  and  of  the  items  com- 
posing the  same,  as  shall  be  at  any  time  required  by  the  said  court 
in  that  behalf;  and  also  shall  fully  and  truly  describe  the  wearing 
apparel,  bedding,  and  other  necessaries  of  such  prisoner,  and  his  or 
her  family,  and  the  working  tools  and  implements  of  such  prisoner,  not 
exceeding  in  the  whole  the  value  of  twenty  pounds,  which  may  be  ex- 
cepted by  such  prisoner  from  the  operation  of  this  act,  together  with 
the  values  of  such  excepted  articles  respectively;  and  the  said  schedule  Schedule  to  bo 
shaD  be  subscribed  by  such  prisoner,  and  shall  forthwith  be  filed  in  the  ^^  *»th  books 
said  court,  together  with  all  books,  papers,  deeds,  and  vrritings  in  any 
way  relating  to  such  prisoner's  estate  or  effects,  in  his  or  her  pos- 
session, or  under  his  or  her  custody  or  control. 


BRINGING   tJP   A   PRISONER. 

70.  And  be  it  enacted,  That  the  said  court  for  the  relief  of  insol-  Court  to  ap- 

vent  debtors  shall  forthwith,  after  such  schedule  shall  have  been  filed  1*?*°^  ?"*®  ""^ 

place  lor  pn- 

as  aforesaid  in  the  said  court  by  any  such  prisoner,  appoint  a  time  and   soner  to  be 

place  for  such  prisoner  to  be  brought  up  before  such  court  or  a  com-  ^'"^"Kb*  "?• 

missioner  thereof  on  his  circuit,  or  justices  of  the  peace,  as  hereinafter 

mentioned,  to  be  dealt  with  according  to  the  provisions  of  this  act;  and 

the  time  so  appointed  shall  in  no  case  be  more  than  four  calendar 

months  after  the  date  of  such  appointment;  and  where  such  prisoner 

shall  be  in  any  gaol  within  the  counties  of  Middlesex  or  Surrey,  or  the 

city  of  London,  or  borough  of  Southwark,  the  said  court  shall  order 

such  prisoner  to  be  brought  before  the  said  court;  and  where  any  such   Maimer  of  pro- 
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ceeding  by         prisoner  shall  be  in  any  otber  gaol  in  England  or  Wales,  except  in  the 
on  circuit  town  of  Berwick-upon-Tweed,  the  said  court  shall  order  such  prisoner 

to  be  brought  before  one  of  the  commissioners  of  the  said  court,  pro- 
ceeding on  his  circuit  at  such  assize  or  other  town  or  place  within  tbe 
county  or  county  of  a  city  or  town  wherein  such  gaol  shall  be  situate,  as 
may  be  directed  by  the  order  of  the  said  court  in  that  behalf;  and  where 
any  such  prisoner  shall  be  in  any  gaol  within  the  town  of  Berwick- 
upon-Tweed,  the  said  court  shall  order  such  prisoner  to  be  brought  be- 
fore the  justices  of  the  peace  for  the  said  town,  in  open  court  at  their 
general  or  general  quarter  sessions  of  the  peace,  or  at  some  adjourn- 
ment thereof. 

NOTICE   TO    CREDITORS. 

Notice  to  be  ^^*  ^^^  ^  1^  enacted.  That  the  said  court  for  the  relief  of  insolvent 

given  to  credit-  debtors  shall  cause  notice  of  the  making  every  such  vesting  order  as 
tised.  aforesaid,  and  the  filing  of  every  such  schedule,  and  of  the  time  and 

place  so  as  aforesaid  appointed  for  such  prisoner  to  be  brought  up,  to 
be  given,  by  such  means  as  the  said  court  shall  direct,  to  the  creditor 
or  creditors  at  whose  suit  any  such  prisoner  shall  be  detained  in  cus- 
tody, or  the  attorney  or  agent  of  such  creditor  or  creditors,  and  to  the 
other  creditors  named  in  the  schedule  of  such  prisoner,  and  resident 
within  the  United  Kingdom,  and  whose  debts  shall  amount  to  the 
sum  of  ^ye  pounds,  and  to  be  inserted  in  the  London  Gazette,  and  also, 
if  the  said  court  shall  think  fit,  in  the  Edinburgh  and  Dublin  Grazettes, 
or  either  of  them,  and  also  in  such  other  newspaper  or  newspapers 
as  the  said  court  shall  direct. 


At  the  time 
of  hearing,  the 
schedule  to  be 
examined. 


Creditors  may 
oppose  prison- 
er's discharge. 


THE    OPPOSITION. 

72.  And  be  it  enacted.  That  upon  such  prisoner  being  brought  up  as 
aforesaid  the  said  court  or  commissioner  or  justices  shall  examine  into 
the  schedule  of  every  such  prisoner  so  brought  before  the  said  court, 
commissioner,  or  justices  upon  the  oath  of  such  prisoner,  and  of  such 
parties  and  other  witnesses  as  the  said  court  or  commissioner  or  justices 
shall  think  fit  to  examine  thereupon ;  and  in  case  such  notice  as  the 
said  court  shall  direct  shall  have  been  given  by  any  creditor  of  his  in- 
tention to  oppose  such  prisoner*s  discharge,  it  shall  be  lawful,  both  for 
the  said  creditor  and  any  other  of  the  creditors  of  such  prisoner,  and 
notwithstanding  such  creditor  or  creditors  may  have  petitioned  for  and 
obtained  such  vesting  order  as  aforesaid,  to  oppose  such  prisoner's 
discharge,  and  for  that  purpose  to  put  such  questions  to  such  prisoner, 
and  examine  such  witnesses,  as  the  said  court  or  commissioner  or 
justices  shall  think  fit,  touching  the  matters  contained  in  such  schedule, 
and  touching  such  other  matters  as  the  said  court  or  commissioner  or 
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jtistices  shall  be  of  opinion  that  it  may  be  fit  and  proper  to  inquire 
into,  in  order  to  the  due  execution  of  this  act;  but  no  creditor  shall 
examine  or  oppose  the  discharge  of  such  prisoner  until  he  shall  make 
oath  or  affidavit  of  his  debt,  or  otherwise  give  satisfactory  proof  of  his 
right  to  oppose  such  prisoner's  discharge,  if  required  so  to  do  by  such 
prisoner;  and  that  in  case  the  said  court  or  commissioner  or  justices  Hearing  may 
shall  entertain  any  doubt  touching  any  matter  alleged  against  such  ^  adjourned, 
prisoner  at  such  hearing,  to  prevent  his  or  her  discharge,  or  otherwise 
touching  the  schedule  or  the  examination  of  such  prisoner,  or  it  shall 
appear  that  amendment  is  necessary  to  be  made  of  such  schedule,  or  in 
case  such  prisoner  shall  refuse  to  be  sworn,  or  shall  not  answer  upon 
oath  to  the  satisfaction  of  the  said  court  or  commissioner  or  justices,  it 
shall  be  lawful  for  the  said  court  or  commissioner  or  justices  to  ad- 
journ the  hearing  and  examination  of  such  prisoner,  and  of  witnesses 
thereupon,  to  some  future  sitting  of  the  said  court  or  commissioner  or 
justices,  or  to  some  future  circuit  to  be  made  by  one  of  the  said  com- 
missioners, or  to  some  future  general  or  general  quarter  or  adjourned  ses- 
sions, as  the  case  may  be;  and  in  every  such  case  such  prisoner  shall 
upon  such  adjournment  remain  in  custody,  and  shall  and  may  be  again 
brought  up,  and  such  hearing  and  examination  be  further  proceeded 
in,  as  oflen  as  to  the  said  court  or  commissioner  or  justices  shall  seem 
fit:  Provided  always,  that  when  any  such  hearing  shall  be  adjourned 
by  the  said  court  generally,  or  by  such  commissioner  or  justices,  to 
some  future  circuit,  or  to  some  future  sessions  as  aforesaid,  the  said 
court  shall  and  may,  upon  the  application  of  such  prisoner,  to  be  made 
within  such  time  as  the  said  court  shall  direct,  order  the  said  prisoner 
to  be  brought  up  for  hearing  accordingly,  and  such  notice  thereof  shall 
be  given,  and  to  such  parties,  as  the  said  court  or  commissioner  or 
justices  shall  direct. 

73.  Provided  always,  and  be  it  further  enacted.  That  where  any  Affidavit!  may 
prisoner,  whose  usual  place  of  abode  at  or  lately  before  his  or  her  im-  opposition  to** 
prisonment  was  otherwise  than  in  Middlesex,   Surrey,   London,   or  prisoner's  dis* 
Southwark  aforesaid,  shall  be  so  brought  before  the  said  court  for  the  tain^es.^'" 
relief  of  insolvent  debtors,  it  shall  be  lawful  for  the   said  court  to 
receive  the  affidavits  of  any  creditor  or  creditors  or  other  person  or 
persons  not  resident  within  Middlesex,  Surrey,  London,  or  Southwark 
aforesaid,  in  opposition  to  the  discharge  of  such  prisoner,  under  this 
act,  and  also,  if  such  court  shall  think  fit,  to  permit  interrogatories  to 
be  filed  for  the  examination   or  cross-examination   of   any  person 
making  or  joining  in  such  affidavits,  and  to  adjourn  the  hearing  and 
examination  of  such  prisoner  until  such  interrogatories  shall  be  fully 
answered  to  the  satisfaction  of  the  said  court;  and  where  any  prisoner 
shall  be  brought  before  any  commissioner  of  the  said  court  on  bis 
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circuit,  or  before  any  such  justices  as  aforesaid,  at  their  sessions  afore- 
said, and  the  usual  pUee  of  abode  of  such  prisoner  at  or  lately  before 
his  or  her  imprisonment  shall  hare  been  other  than  in  the  county  or 
riding  where  such  prisoner  shall  be  brought  up,  it  shall  be  lawful  for 
such  commissioner  or  justices  to  receive  the  affidavits  of  any  creditor 
or  creditors,  or  other  person  or  persons,  not  resident  within  the 
county  or  riding  where  such  prisoner  shall  be  brought  up,  in  opposi- 
tion to  the  discharge  of  such  prisoner  under  this  act,  and  also^  if  such 
commissioner  or  justices  shall  think  fit,  to  permit  interrogatories  to 
be  filed  for  the  examination  or  cross-examination  of  any  person  making 
or  joining  in  such  affidavits,  and  to  adjourn  the  hearing  and  examina- 
tion of  such  prisoner  until  such  interrogatories  shall  be  fully  answered 
to  the  satisfaction  of  the  said  commissioner  or  justices. 


Schedule  and 
prisoner's  bc< 
counts  may  be 
referred  to  an 
officer  of  the 
court,  or  an  ex- 
amiuer,  who 
may  order  pri* 
soner  to  attend. 


Officer  and  ex- 
aminer may  ad- 
mlniiter  oaths. 


EXAMINER. 

74.  Provided  always,  and  it  is  hereby  enacted.  That  at  such  hearing 
or  adjourned  hearing  it  shall  be  lawful  for  the  said  court  or  commis- 
sioner or  justices,  if  it  shall  appear  fit,  upon  application  made  by  some 
creditor  or  creditors,  and  supported  by  oath  or  affidavit,  to  order  that 
it  shall  be  referred  to  an  officer  of  the  said  court,  or  to  an  examiner 
duly  appointed  according  to  the  provisions  of  this  act,  to  investigate 
the  accounts  of  such  prisoner,  and  to  examine  into  the  truth  of  his 
schedule,  and  to  report  thereon  to  the  said  court  or  commissioner  or 
justices;  and  that  the  said  court  or  commissioner  or  justices  may  at 
such  hearing  proceed  on  the  other  matters  in  opposition  to  the  dis* 
charge  of  such  prisoner,  or  may,  if  it  shall  appear  just  and  reasonable 
so  to  do,  forthwith  adjourn  the  hearing  thereof  until  such  officer  or 
examiner  shall  have  made  his  report;  and  that  upon  such  reference 
being  made  as  aforesaid  it  shall  be  lawful  for  such  officer  or  examiner 
to  order  the  attendance  of  such  prisoner  as  often  as  such  officer  or  ex- 
aminer shall  think  fit,  and  the  prisoner  mentioned  in  such  order  shall 
be  accordingly  carried  before  such  officer  or  examiner,  for  which  such 
order  shall  be  a  sufficient  warrant;  and  the  keeper  of  the  prison,  or 
his  deputy,  so  carrying  any  prisoner  before  such  officer  or  examiner, 
shaU  receive  for  the  same  the  sum  of  ten  shillings,  and  no  more,  to  be 
paid  by  the  person  or  persons  at  whose  requisition  the  said  reference 
shall  have  been  had;  and  such  officer  or  examiner  shall  and  may, 
under  such  reference,  administer  oaths,  and  examine  all  witnesses  and 
parties  upon  their  oaths,  touching  all  matters  relating  thereto:  IVo- 
vided  always,  that  no  keeper  of  any  prison  shall  be  required  or  com- 
pelled to  carry  any  prisoner  a  greater  distance  than  two  miles  from 
his  prison  to  or  before  such  officer  or  examiner,  except  that  the 
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keepers  of  pri8on3  in  Middlesex  and  London,  and  of  the  prisons  of 

the  Queen's  Bench  and  Marshalsea,  and  in  Horsemonger  Lane,  and  of 

and  in  the  borough  of  Southwark^  shall  carry  their  prisoners  before 

such  officer  at  the  said  court,  or  at  such  other  place  within  the  bills  of 

mortality  as  the  said  court  shall  direct;   and  that  in  all  cases  where  Court  may  or- 

such  reference  shall  hare  been  made  as  aforesaid  it  shall  be  lawful  for  reference '0^0 

the  said  court  or  commissioner  or  justices,  if  just  cause  shall  appear,  paid  out  of  Id- 

to  order  all  the  fees  and  expenses  of  such  reference,  paid  by  any  "^^®"  sesae. 

creditor  or  creditors,  to  be  repaid  to  him,  her,  or  them  out  of  the  first 

money  received  by  the  provisional  or  other  assignee  or  assignees  of 

such  prisoner  from  or  by  his  estate  or  effects. 


THE    DISCHARGE. 

75,  And  be  it  enacted.  That  after  such  examination  of  any  such  Court,  &c.,  may 
prisoner  as  hereinbefore  directed  it  shall  be  lawful  at  such  hearing  or  *oncr^o  be^dU- 
adjoumed  hearing  as  aforesaid  for  the  said  court  or  commissioner  or  changed  from 
justices,  upon  such  prisoner's  swearing  to  the  truth  of  his  schedule,  entitled*  to"the 
and  executing  such  warrant  of  attorney  as  is  hereinafter  directed,  to  benefit  of  this 
adjudge  that  such  prisoner  shall  be  discharged  from  custody,   and  ^^^ 
entitled  to  the  benefit  of  this  act,  at  such  time  as  the  said  court  or 
commissioner  or  justices  shall  direct,  in  pursuance  of  the  provisions 
hereinafter  contained  in  that  behalf,  as  to  the  several  debts  and  sums 

of  money  due  or  claimed  to  be  due  at  the  time  of  making  such  vesting 
order  as  aforesaid  from  such  prisoner  to  the  several  persons  named  in 
his  schedule  as  creditors,  or  claiming  to  be  creditors,  for  the  same 
respectively,  or  for  which  such  persons  shall  have  given  credit  to  such 
prisoner  before  the  time  of  making  such  vesting  order  as  aforesaid, 
and  which  were  not  then  payable,  and  as  to  the  claims  of  all  other 
personsj  not  known  to  such  prisoner  at  the  time  of  such  adjudication, 
who  may  be  indorsees  or  holders  of  any  negotiable  security  set  forth 
in  such  schedule  so  sworn  to  as  aforesaid. 

76.  And  be  it  enacted.  That  in  all  cases  where  no  cause  shall  ap-  Court  may  ad- 
pear  to  the  contrary  it  shall  be  lawful  for  the  said  court  or  commis-  j"dge  discharge, 

^  .       .  ^  f.    1         ,  &c.,  to  be  forth- 

sioner  or  justices,  according  as  shall  seem  fit,  to  adjudge  that  such  with,  or  not 
prisoner  shall  be  so  discharged,  and  so  entitled  as  aforesaid,  forthwith,  ^*^®' ****il  *•* 
or  so  soon  as  such  prisoner  shall  have  been  in  custody  at  the  suit  of  the  filing  of  the 
one  or  more  of  the  persons  as  to  whose  debts  and  claims  such  dis-  P^^i^i^"* 
charge  is  so  adjudicated,  for  such  period  or  periods,  not  exceeding  six 
months  in  the  whole,  as  the  said  court  or  commissioner  or  justices 
shall  direct,  to  be  computed  firom  the  making  of  such  vesting  order  as 
aforesaid. 
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Id  certain  cases  IT,  And  be  it  enacted,  That  in  case  it  shall  appear  to  the  said  coart 
dwchai^e,  &c,  ^^  commissioner  or  justices  that  such  prisoner  has  fraudulently,  with 
period  uot  later  intent  to  conceal  the  state  of  his  affairs,  or  to  defeat  the  objects  of  this 
than  three  years  ^^^  destroyed  Or  Otherwise  wilfully  prevented  or  purposely  withheld  the 
ing.  production  of  any  books,  papers,  or  writings  relating  to  such  of  his  af- 

fairs as  are  subject  to  investigation  under  this  act,  or  kept  or  caused  to 
be  kept  false  books,  or  made  false  entries  in,  or  withheld  entries  from, 
or  wilfully  altered  or  falsified,  any  such  books,  papers,  or  writings,  or 
that  such  prisoner  has  fraudulently,  with  intent  of  diminishing  the  sum 
to  be  divided  among  his  creditors,  or  of  giving  an  undue  preference  to 
any  of  the  said  creditors,  discharged  or  concealed  any  debt  due  to  or 
from  the  said  prisoner,  or  made  away  with,  charged,  mortgaged,  or 
concealed  any  part  of  his  property,  of  what  kind  soever,  either  before 
or  after  the  commencement  of  his  or  her  imprisonment,  then  it  shall 
be  lawful  for  the  said  court  or  commissioner  or  justices  to  adjudge  that 
such  prisoner  shall  be  so  discharged,  and  so  entitled  as  aforesaid,  so 
soon  as  he  shall  have  been  in  custody  at  the  suit  of  some  one  or  more 
of  the  persons,  as  to  whose  debts  and  claims  such  discharge  is  so  ad- 
judicated, for  such  period  or  periods,  not  exceeding  three  years  in  the 
whole,  as  the  said  court  or  commissioner  or  justices  shall  direct,  to  be 
computed  as  aforesaid. 

Tn  other  cases         78.  And  be  it  enacted.  That  in  case  it  shall  appear  to  the  said  court 

the  discharge,  ^^  commissioner  or  justices  that  such  prisoner  shall  have  contracted 
&c.,  to  be  at  any  _,,         ,        i,--!,,  .  t»      ^         i/. 

period  not  later  any  of  his  or  her  debts  fraudulently,  or  by  means  of  a  breach  of  trust, 

than  two  years  or  by  means  of  false  pretences,  or  without  having  had  any  reasonable 
from  petition-  i,,  .  ,.  ,  i/., 

ing.  or  probable  expectation  at  the  time  when  contracted  of  paying  the 

same,  or  shall  have  fraudulently,  or  by  means  of  false  pretences,  ob- 
tained the  forbearance  of  any  of  his  debts  by  any  of  his  creditors,  or 
shall  have  put  any  of  his  creditors  to  any  unnecessary  expense  by  any 
vexatious  or  frivolous  defence  or  delay  to  any  suit  for  recovering  any 
debt  or  sum  of  money  due  from  such  prisoner,  or  shall  be  indebted  for 
damages  recovered  in  any  action  for  criminal  conversation  with  the  wife 
or  for  seducing  the  daughter  or  servant  of  the  plaintiff  in  such  action, 
or  for  breach  of  promise  of  marriage  made  to  the  plaintiff  in  such 
action,  or  for  damages  recovered  in  any  action  for  a  malicious  prosecu- 
tion, or  for  a  libel,  or  for  slander,  or  in  any  other  action  for  a  malicious 
injury  done  to  the  plaintiff  therein,  or  in  any  action  of  tort  or  trespass 
to  the  person  or  property  of  the  plaintiff  therein,  where  it  shall  appear 
to  the  satisfaction  of  the  said  court  that  the  injury  complained  of  was 
malicious,  then  it  shall  be  lawful  for  such  court  or  commissioner  or 
justices  to  adjudge  that  such  prisoner  shall  be  so  discharged,  and  so 
entitled  as  aforesaid,  forthwith,  except  as  to  such  debt  or  debts,  sum 
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or  sums  of  money,  or  damages  as  above  mentioned;  and  as  to  such 
debt  or  debts,  sum  or  sums  of  money,  or  damages,  to  adjudge  that  such 
prisoner  shall  be  so  discharged,  and  so  entitled  as  aforesaid,  so  soon  as 
he  shall  have  been  in  custody,  at  the  suit  of  the  person  or  persons  who 
shall  be  creditor  or  creditors  for  the  same  respectively,  for  a  period 
or  periods  not  exceeding  two  years  in  the  whole,  as  the  said  court  or 
commissioner  or  justices  shall  direct,  to  be  computed  as  aforesaid. 

79.  And  be  it  enacted.  That  the  discharge  of  any  prisoner  so  adju-  Discharge  may 
dicated  as  aforesaid  shall  and  may  extend  to  all  process  issuing  from  ee«  for^con?" 
any  court,  for  any  contempt  of  any  court,  ecclesiastical  or  civil,  for  non-  tempt  in  non- 
payment of  money  or  of  costs  or  expenses  in  any  court,  ecclesiastical  or  ^J™?  ^ 
civil;  and  that  in  such  case  the  said  discharge  shall  be  deemed  to  ex- 
tend also  to  all  costs  which  such  prisoner  would  be  liable  to  pay  in  con- 
sequence or  by  reason  of  such  contempt,  or  on  purging  the  same;  and  and  to  co^u  in- 
that  every  discharge  so  adjudicated  as  aforesaid,  as  to  any  debt  or  ?"'T*!*^*^[^*''r 
damages  of  any  creditor  of  such  prisoner,  shall  be  deemed  to  extend  to  uxation. 
also  to  all  costs  incurred  by  such  creditor  before  the  filing  of  such 

prisoner* s  schedule,  in  any  action  or  suit  brought  by  such  creditor 
against  such  prisoner  for  the  recovery  of  the  same;  and  that  all  persons 
as  to  whose  demands  for  any  such  costs,  money,  or  expenses  as  afore- 
said any  such  person  shall  be  so  adjudged  to  be  discharged  shall  be 
deemed  and  taken  to  be  creditors  of  such  prisoner  in  respect  thereof, 
and  entitled  to  the  benefit  of  all  the  provisions  made  for  creditors  by 
this  act,  subject  nevertheless  to  such  ascertaining  of  the  amount  of  the 
said  demands  as  may  be  had  by  taxation  or  otherwise,  and  to  such 
examination  thereof  as  is  herein  provided  in  respect  of  all  claims  to  a 
dividend  of  such  insolvent's  estate  and  effects. 

80.  And  be  it  enacted,  That  the  discharge  of  any  such  prisoner  so  DiBcharge  may 
adjudicated  as  aforesaid  shall  and  may  extend  to  any  sum  and  sums  of  pay*,ibie'by'w^ 
money  which  shall  be  payable,  by  way  of  annuif y  or  otherwise,  at  any  of  annuity,  &c. 
future  time  or  times,  by  virtue  of  any  bond,  covenant,  or  other  securities 

of  any  nature  whatsoever,  and  that  every  person  and  persons  who 
would  be  a  creditor  or  creditors  of  such  prisoner  for  such  sum  or  sums 
of  money,  if  the  same  were  presently  due,  shall  be  admissible  as  a 
creditor  or  creditors  of  such  prisoner  for  the  value  of  such  sum  or  sums 
of  money  so  payable  as  aforesaid,  which  value  the  said  court  shall,  upon 
application  at  any  time  made  in  that  behalf,  ascertain,  regard  being  had 
to  the  original  price  given  for  such  sum  or  sums  of  money,  deducting 
therefrom  such  diminution  in  the  value  thereof  as  shall  have  been 
caused  by  the  lapse  of  time  since  the  grant  thereof  to  the  time  of 
making  such  vesting  order  as  aforesaid;  and  such  creditor  or  creditors 
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shall  be  entitled  in  respect  of  such  value  to  the  benefit  of  all  the  provi- 
sions made  for  creditors  by  this  act,  without  prejudice  nevertheless  to 
the  respective  securities  of  such  creditor  or  creditors,  excepting  as  re- 
spects such  prisoner's  discharge  under  this  act. 

Court,  &c,  may  81.  And  be  it  enacted,  That  in  all  such  cases,  where  it  shall  be  ad- 
order  P"*p''^^  judged  that  any  such  prisoner  shall  be  so  discharged  and  so  entitled  as 
within  thewallt  aforesaid  at  some  future  period,  it  shall  be  lawful  for  the  said  court  or 
of  the  prison,      commissioner  or  justices,  if  it  shall  seem  fit,  to  direct  that  such  prisoner 

shall  be  confined  during  any  such  period  within  the  walls  of  the  prison, 

and  not  with  any  rules  or  liberties  thereof. 

Court,  &&, may  82.  And  be  it  enacted.  That  whenever  any  creditor  or  creditors  op- 
order  costs,  in     posinir  any  such  prisoner's  discharee  shall  prove  to  the  satisfaction  of 

certain  cases,  to   *         ®      "^  *^  .  T      . 

be  paid  to  op-  the  said  court  or  commissioner  or  justices  that  such  prisoner  has  done 
posing  creditors  ^^  committed  any  act  for  which,  upon  such  adjudication  as  aforesaid, 
vent's  esute.      he  may  be  liable  to  remain  in  such  custody  as  aforesaid  for  a  period  not 

exceeding  three  years,  to  be  computed  as  aforesaid,  the  said  court  or 
commissioner  or  justices  shall  adjudge  the  taxed  costs  of  such  opposi- 
tion to  be  paid  to  such  opposing  creditor  or  creditors  out  of  the  estate 
and  effects  of  such  prisoner,  by  his  or  her  assignee  or  assignees,  before 
any  dividend  made  thereof;  and  in  all  other  cases  of  opposition  to  a 
prisoner's  discharge  being  substantiated  or  effectual  it  shall  be  lawfid 
for  the  said  court  or  commissioner  or  justices  to  adjudge  in  like  man- 
Where  opposi-    ^^^9  ^i^  B^^l  wem  fit;  and  that  in  case  it  shall  appear  to  the  said 
tion  frivolous      court  or  commissioner  or  justices  that  the  opposition  of  any  creditor  to 
costs  may  be  '     ^^7  ^^^^  prisoner's  discharge  was  frivolous  and  vexatious,  it  shall  be 
awarded  to  pri-  lawful  for  the  said  court  or  commissioner  or  justices  to  award  such 

costs  to  such  prisoner  as  shall  appear  to  be  just  and  reasonable,  to  be 
paid  by  the  creditor  or  creditors  making  such  opposition,  which  shall 
be  paid  accordingly. 

Court  or  com-  83.  And  be  it  enacted.  That  where,  upon  any  prisoner  being  brought 
missioner  to       ^p  before  the  said  court,  or  a  commissioner  thereof  on  his  circuit,  any 

make  order,  ... 

pursuant  to  ad-  such  adjudication  shall  have  been  made  as  aforesaid  by  the  said  court 

judication,  and    q^  commissioner,  order  shall  be  made  accordingly  by  the  said  court  or 

issue  warrant  to  ... 

gaoler.  commissioner,  in  pursuance  of  such  adjudication,  and  the  said  court  or 

commissioner  shall  also  issue  a  warrant  or  warrants  to  the  gaoler  ac- 
cordingly, ordering  the  discharge  of  such  prisoner  from  custody  as  to 
the  detainers  under  which  he  or  she  shall  then  be  confined,  or  which 
shall  be  lodged  against  him  or  her  before  he  or  she  shall  be  out  of 
custody,  the  same  being  for  debts  in  respect  of  which  such  adjudica- 
Justicei  to         ^0^  B^^  ^^^  ^^^  made;  and  where,  upon  any  such  prisoner  being 
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brought  up  before  such  justices  as  aforesaid,  any  such  adjudication  as  certify  their  ad- 
aforesaid  shall  have  been  made  by  such  justices,  the  said  justices  shall  Judication  to 
forthwith  certify  such  adjudication  to  the  said  court,  whereupon  the  shall  thereupon 

said  court  shall  order  that  such  prisoner  shall  be  discharged  from  jnake  order,  and 

issue  warrant  to 
custody,  and  entitled  to  the  benefit  of  this  act,  according  to  such  ad-  gaoler. 

judication,  at  the  period  or  periods  expressed  therein,  and  shall  order 
such  costs  to  be  paid  as  shall  have  been  adjudged  by  the  said  justices 
in  pursuance  of  the  proyisions  of  this  act,  and  shall  issue  a  warrant  or 
warrants  to  the  gaoler  accordingly,  ordering  the  discharge  of  such 
prisoner  from  custody  as  to  the  detainers  under  which  he  shall  then  be 
confined,  or  which  shall  be  lodged  against  him  before  he  shall  be  out  of 
custody,  the  same  being  for  debts  in  respect  of  which  such  adjudicar 
tion  shall  have  been  made;  and  that  every  such  order  of  adjudication 
shall  take  effect  as  from  the  day  on  which  the  adjudication  shall  have 
been  made  in  that  behalf;  and  that  every  such  adjudication,  and  cer-  Specification  of 
tificate  thereof  and  order  thereupon,  may  be  made  without  specifying  n^^^^'j  °o*. 
therein  any  such  debt  or  debts,  or  sum  or  sums  of  money,  or  claims  as  derof  adjudica- 
aforesaid,  or  naming  therein  any  such  creditor  or  creditors  as  aforesaid^  ^°^ 
excepting  so  far  as  shall  be  necessary  in  any  case  in  order  to  dis- 
tinguish between  the  creditors  as  to  whom  any  such  prisoner  may  be 
adjudged  to  be  so  discharged  and  entitled  as  aforesaid  forthwith,  and 
the  creditors  as  to  whom  he  may  be  adjudged  to  be  so  discharged 
and  entitled  at  some  future  period;  provided  nevertheless,  that  in  all 
cases  the  detainer  or  detainers,  with  respect  to  which  any  such  prisoner 
shall  have  been  adjudged  to  be  discharged  out  of  custody,  he  being 
then  in  custody  thereupon,  shall  be  specified  in  the  warrant  of  the 
said  court  or  commissioner,  to  be  delivered  to  the  gaoler  in  that  be- 
half. 

84.  And  be  it  enacted.  That  where  it  shall  appear  to  the  said  court,   Adjudication 
commissioner,  or  justices  at  any  such  hearing  as  aforesaid  of  any  such  JJ^oiua  in'cer- 
prisoner  that  certain  matters  or  things  ought  to  be  performed  by  or  on  tain  cases, 
behalf  of  such  prisoner  before  he  is  intended  to  be  actually  discharged 
from  custody,  but  that  nevertheless  it  is  expedient  not  to  adjourn  the 
hearing  of  the  case  absolutely  to  some  future  occasion,  without  the  op- 
portunity of  such  discharge  being  sooner  had  by  doing  such  things  as 
aforesaid,  it  shall  be  lawful  for  the  said  court,  commissioner,  or  jus- 
tices to  pronounce  adjudication  vrithout  their  issuing  the  order  and 
warrant  pursuant  thereto;  and  that  such  adjudication  may  be  directed 
to  be  conditional  on  the  performance  of  such  matters  or  things  as 
aforesaid;  and  that  on  the  non-performance  thereof  the  hearing  of 
such  case  shall  stand  adjourned,  according  to  the  direction  made  in 
that  behalf. 
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Where  adjudi- 
cation is  a  dis- 
charge at  a  fu- 
ture period,  the 
prisoner  may  be 
detained  or  ar- 
rested, &c.,  till 
that  period  ar- 
rives. 
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85.  Provided  always^  and  be  it  enacted.  That  in  all  cases  vhere  it 
shall  have  been  adjudged  that  any  such  prisoner  shall  be  so  discharged, 
and  so  entitled  as  aforesaid,  at  some  future  period,  such  prisoner  shall 
be  subject  and  liable  to  be  detained  in  prison,  and  to  be  arrested  and 
charged  in  custody  at  the  suit  of  any  one  or  more  of  his  or  her 
creditors  with  respect  to  whom  it  shall  have  been  so  adjudged,  at  any 
time  before  such  period  shall  have  arrived,  in  the  same  manner  as  he 
would  have  been  subject  and  liable  thereto  if  this  act  had  not  passed: 
Provided  nevertheless,  that  when  such  period  shall  have  arrived  such 
prisoner  shall  be  entitled  to  the  benefit  and  protection  of  this  act,  not- 
withstanding that  he  may  have  been  out  of  actual  custody  during  all  or 
any  part  of  the  time  subsequent  to  such  adjudication,  by  reason  of 
such  prisoner  not  having  been  arrested  or  detained  during  such  time 
or  any  part  thereof. 


Court  may  or- 
der detaining 
creditor  to  pay 
prisoner  a  sum 
not  exceeding 
4«.  a  week. 


86.  And  be  it  enacted,  That  in  all  cases  where  such  prisoner  shall, 
upon  such  adjudication  as  aforesaid,  be  liable  to  further  iraprisonment 
at  the  suit  of  his  creditor  or  creditors,  or  any  or  either  of  them,  it 
shall  be  lawful  at  any  time  for  the  said  court,  on  the  application  of 
such  prisoner,  to  order  the  creditor  or  creditors  at  whose  suit  he  shall 
be  so  imprisoned  to  pay  to  such  prisoner  such  sum  or  sums  of  money, 
not  exceeding  the  rate  of  four  shillings  by  the  week  in  the  whole,  at 
such  times  and  in  such  manner  and  in  such  proportions  as  the  said 
court  shall  direct,  and  that  on  failure  of  payment  thereof,  as  directed 
by  the  said  court,  the  said  court  shall  order  such  prisoner  to  be  forth- 
with discharged  from  custody  at  the  suit  of  the  creditor  or  creditors  so 
failing  to  pay  the  same. 


Before  abjudi- 
cation, prisoner 
shall  execute 
warrant  of  at- 
torney to  con- 
fess judgment 
for  amount  of 
debts  in  sche- 
dule. 


WARRANT   OF   ATTORNEY    AND    FUTURE    EFFECTS. 

87.  And  be  it  enacted.  That  before  any  such  adjudication  shall  be 
made  with  respect  to  any  such  prisoner  the  said  court  or  commissioner 
or  justices  shall  reouire  such  prisoner  to  execute  a  warrant  of  attorney 
to  authorize  the  entering  up  of  a  judgment  against  such  prisoner  in 
some  one  of  the  superior  courts  at  Westminster,  in  the  name  of  the 
assignee  or  assignees  of  such  prisoner,  or  of  such  provisional  assignee, 
if  no  other  assignee  shall  have  been  appointed  and  shall  have  accepted 
such  office,  for  the  amount  of  the  debts  stated  in  the  schedule  of  such 
prisoner  so  sworn  to  as  aforesaid  to  be  due  or  claimed  to  be  due  from 
such  prisoner,  or  so  much  thereof  as  shall  appear  at  the  time  of  ex- 
ecuting such  warrant  of  attorney  to  be  due  and  unsatisfied;  and  any 
such  warrant  of  attorney  is  hereby  declared  not  to  be  within  the 
meaning  of  the  said  act  passed  in  the  third  year  of  the  reign  of  his 
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late  Majesty  King  George  the  Fourth,  nor  shall  it  be  necessary  that 
the  same  should  be  executed  in  the  presence  of  an  attorney  for  such 
prisoner  according  to  the  provision  hereinbefore  in  that  behalf  con- 
tained; and  the  order  of  the  said  court  for  entering  up  such  judgment 
shall  be  a  sufficient  authority  to  the  proper  officer  for  entering  up  the 
same,  and  such  judgment  shall  have  the  force  of  a  recognisance;  and  Court  may  per* 
if  at  any  time  it  shall  appear  to  the  satisfaction  of  the  said  court  ™*i>**tak"^*^" 
that  such  prisoner  is  of  ability  to  pay  such  debts  or  any  part  thereof,   thereupon, 
or  that  he  is  dead,  leaving  assets  for  that  purpose,  the  said  court  may  J  oTabHUv  to* 
permit  execution  to  be  taken  out  upon  such  judgment,  for  such  sum  pay,  or  is  dead, 
of  money  as  under  all  the  circumstances  of  the  case  the  said  court  ^®*^'°fif  assets, 
shall  order,  such  sum  to  be  distributed  rateably  amongst  the  creditors 
of  such  prisoner  according  to  the  mode  hereinbefore  directed  in  the 
case  of  a  dividend  made  ailer   adjudication;  and  such  further  pro- 
ceedings shall  and  may  be  had  upon  such  judgment  as  may  seem  fit  to 
the  discretion  of  the  said  court  from  time  to  time,   until  the  whole 
of  the  debts  due  to  the  several  persons  against  whom  such  discharge 
shall  have  been  obtained  shall  be  fully  paid  and  satisfied,  together 
with  such  costs  as  the  said  court  shall  think  fit  to  award;  and  no  No  scire  facias 
scire  facias  shall  be  necessary  to  revive  such  judgment  on  account  of  "^^^^"■'y' 
any  lapse  of  time,  but  execution  shall  at  all  tilnes  issue  thereon  by 
virtue  of  the  order  of  the  said  court:  Provided  always,  that  in  case  any  If  application  is 
such  application  against  any  such  prisoner  shall  appear  to  the  said  yexat^oiw   on  ^ 
court  to  be  ill-founded  and  vexatious,  it  shall  be  lawful  for  the  said  may  dismiss  the 
court,  not  only  to  refuse  to  make  any  order  on  such  application,  but  "^'  ^ 
also  to  dismiss  the  same,  with  such  costs  against  the  party  or  parties 
making  the  same  as  to  the  said  coturt  shall  appear  reasonable,  and  the 
said  costs  shall  be  paid  accordingly. 


FUTURE    EFFECTS. 

88.  And  be  it  enacted,  That  in  case  any  such  person  shall,  afler  he  Where  insol- 
has  become  entitled  to  the  benefit  of  this  act  by  any  such  adjudication  Jf "cj,"™  be-^^ 
as  aforesaid,  become  entitled  to  or  possessed  of,  in  his  own  right,  any  come  entitled 
stock  in  the  public  funds  of  this  country,  or  other  property,  whether  ^i,?ch  wnnot 
the  same  be  in  England  or  elsewhere,  which  by  law  cannot  be  taken  be  taken  in  ex. 
into  execution  under  the  said  judgment  so  to  be  entered  up  in  the  a^nM^mayap- 
names  of  such  assignee  or  assignees  as  aforesaid,  and  such  prisoner  ply  to  court  for 
shall  have  refused  to  convey  or  assign  or  transfer  such  stock  or  other 
property,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  said 
judgment,  then  and  in  such  case  it  shall  be  lawful  for  the  assignee  or 
assignees  of  such  prisoner  to  apply  by  petition  in  a  summary  way, 
setting  forth  the  facts  of  the  case,  to  the  said  courts  and  to  pray  that 
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the  said  piisoDer  may  be  taken  and  committed  to  custody  notwith- 
standing any  such  adjudication  and  discharge  as  aforesaid;  and  there- 
upon,  if  upon  examination  by  the  said  court,  and  hearing  as  well  the 
said  assignee  or  assignees  as  the  said  prisoner,  in  case  he  shall  appear, 
or  the  said  assignee  or  assignees  only,  in  case  such  prisoner,   due 
notice  having  been  given  to  him,  shall  not  appear,  it  shall  appear  to 
the  said  court  that  the  contents  of  such  petition  are  true,  then  and  in 
such  case  the  said  court  shall  so  declare  and  adjudge,  and  shall  there- 
Court  may  or-    upon  order  the  said  prisoner  to  be  apprehended,  and  committed  to 
der  PlJ^'^'J^y^'J^  custody  within  the  walls  of  any  prison  which  the  said  court  shall  di- 
custody  until  he  rect,  and  not  within  any  rules  or  liberties  thereof,  until  he  shall  con- 
Drorcrt"  *  ^^^^  assign,  and  transfer  such  stock  or  other  property,  or  so  much 

thereof  as  the  said  court  shall  direct,  towards  the  satisfaction  of 
the  said  judgment,  to  such  assignee  or  assignees,  for  the  general  bene- 
fit of  the  creditors  of  such  prisoner. 

Manner  of  pro-       B9.  And  be  it  enacted.  That  in  case  any  person  or  persons,  body 

ceeding  where,    politic  or  corporate,  shall,  after  any  such  insolvent  shall  have  become 
after  the  di8-  .,i         ,,        *.#.!•  i  ii.    ^.      .  <•  .i 

charge  of  apri-  entitled  to  the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid, 

8oner,  any  per-  l)ecome  or  be  possessed  of,  or  have  under  his  or  their  power  or  control 

son  shall  be 

possessed  of       Bnj  stock  in  the  public  funds  of  this  country,  or  any  legacy,  money  due 

stock  in  public    qj  growing  due,  bills  of  exchanse,  promissory  notes,  bank  notes,  seour- 
fuuds,  &c.,  be*     .  .  ®  .       °  ,  ,    ,         ,  ,  , 

longing  to  him.  i^ies  for  money,  goods,  and  chattels,  or  any  other  property  whatsoever 

belonging  to  such  insolvent,  or  held  in  trust  for  him,  or  for  his  use  and 
benefit,  or  to  which  such  insolvent  shall  be  in  any  way  entitled,  or  in  case 
any  such  person  or  persons,  body  politic  or  corporate,  shall  be  at  such 
period  in  any  manner  indebted  to  such  insolvent,  it  shall  be  lawful  for 
the  said  court,  upon  the  application  of  any  assignee  or  creditor  of  such 
insolvent,  to  cause  notice  to  be  given  to  such  person  or  persons,  body 
politic  or  corporate,  directing  him  or  them  to  hold  and  retain  the  said 
property  till  the  said  court  shall  make  further  order  concerning  the 
same;  and  thereupon  it  shall  be  lawful  for  the  said  court  further  to 
order  such  person  or  persons,  body  politic  or  corporate,  to  deliver  over 
such  property,  and  to  pay  such  debts  as  aforesaid,  or  any  part  thereof, 
to  the  provisional  or  other  assignee  or  assignees  of  the  estate  and  effects 
of  such  insolvent,  for  the  general  benefit  of  the  creditors  of  such  insol- 
vent, entitled  to  claim  imder  such  judgment  entered  up  by  order  of  the 
said  court,  as  aforesaid;  and  such  delivery  and  payment  shall  be  made 
accordingly,  in  obedience  to  such  order;  and  such  person  and  persons, 
body  politic  and  corporate,  shall  by  such  payment  and  delivery,  so 
made  in  pursuance  of  such  order  of  the  said  court,  be  discharged  in 
respect  of  such  property  and  debts  against  all  persons  whatsoever  to 
all  intents  and  purposes. 
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PROTECTION    OF   INSOLVENT'S   PERSON. 


90.  And  be  it  enacted.  That  no  person  who  shall  hare  become  en-  Persons  dls- 
titled  to  the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid  J^a^^f^f  not^^"^ 
shall  at  any  time  thereafter  be  imprisoned  by  reason  of  the  judgment  liable  to  im- 
so  as  aforesaid  entered  up  against  him  or  her,  according  to  this  act,  or  5"^^"*^^^"*  ^ 
for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  with  respect  which  adjudi- 
to  which  such  person  shall  have  become  so  entitled,  or  for  or  by  reason  *^*'^°^  extends. 
of  any  judgment,  decree,  or  order  for  payment  of  the  same;  but  that 
upon  every  arrest  or  detainer  in  prison  upon  any  such  judgment  so 
entered  up  as  aforesaid,  or  for  or  by  reason  of  any  such  debt  or  sum  If  arrested,  to 
of  money  or  costs,  or  judgment,  decree,  or  order  for  payment  of  the  !*®j^^*^!^  ^^ 
same,  it  shall  be  lawful  for  any  judge  of  the  court  from  which  any  pro-  court  from 
cess  shall  have  bsued  in  respect  thereof,  and  such  judge  is  hereby  re-  ^*>»c^  P'ocesa 
quired,  upon  proof  made  to  his  satisfaction  that  the  cause  of  such 
arrest  or  detainer  is  such  as  hereinbefore  mentioned,  to  release  such 
prisoner  from  custody,  unless  it  shall  appear  to  such  judge,  upon  in- 
quiry, that  such  adjudication  as  aforesaid  was  made  without  due  notice, 
where  notice  is  by  this  act  required,  being  given  to  or  acknowledged  by 
the  plaintiff  on  such  process,  or  being  by  him  dispensed  with  by  the 
acceptance  of  a  dividend  under  this  act,  or  otherwise;  and  at  the  same  who  may  order 
time,  if  such  judge  shall  in  his  discretion  think  fit,  it  shall  be  lawful  for  josts^o  be  paid 
him  to  order  such  plaintiff,  or  any  person  or  persons  suing  out  such 
process,  to  pay  such  prisoner  the  costs  which  he  shall  have  incurred  on 
such  occasion,  or  so  much  thereof  as  to  such  judge  shall  seem  just  and 
reasonable,  such  prisoner  causing  a  common  appearance  to  be  entered 
for  him  in  such  action  or  suit. 


PROTECTION    OP   INSOLVENT'S   PROPERTY. 

91.  And  be  it  enacted.  That  after  any  person  shall  have  become  en-  After  discharge 

titled  to  the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid,  "g^ue^a^^a'/nst^^ 

no  writ  of  fieri  facias  or  elegit  shall  issue  on  any  judgment  obtained  insolvent  for 

against  such  prisoner,  for  any  debt  or  sum  of  money  with  respect  to  ^^j|fjj  ajuidica- 

which  such  person  shall  have  so  become  entitled,  nor  in  any  action  tion  extends. 
upon  any  new  contract  or  security  for  payment  thereof  except  upon  the 

judgment  entered  up  against  such  prisoner  according  to  this  act;  and  Discharge  un- 

that  if  any  suit  or  action  shall  be  brought  or  any  scire  facias  be  issued  brpleaded  ge-^ 

against  any  such  person,  his  heirs,  executors,  or  administrators,  for  any  nerally. 
such  debt  or  sum  of  money,  or  upon  any  new  contract  or  security  for 
payment  thereof,  or  upon  any  judgment  obtained  against,  or  any 
statute  or  recognisance  acknowledged  by  such  person  for  the  same, 

VOL.  II.  H  H 


466 


1  &  2  VICT.  c.  no. 


except  as  aforesaid,  it  shall  be  lawful  for  such  person,  his  heirs,  exe- 
cutors, or  administrators,  to  plead  generally  tliat  such  person  was  duly 
discharged  according  to  this  act  by  the  order  of  adjudication  made  in 
that  behalf,  and  that  such  order  remains  in  force,  without  pleading  any 
other  matter  specially;  whereto  the  plaintiff  or  plaintiffs  shall  or  may 
reply  generally,  and  deny  the  matters  pleaded  as  aforesaid,  or  reply  any 
other  matter  or  thing  which  may  show  the  defendant  or  defendants  not 
to  be  entitled  to  the  benefit  of  this  act,  or  that  such  person  was  not 
duly  discharged  according  to  the  provisions  thereof,  in  the  same  man- 
ner as  the  plaintiff  or  plaintiffs  might  have  replied  in  case  the  defisnd- 
ant  or  defendants  had  pleaded  this  act,  and  a  discharge  byratiie 
thereof,  specially. 


When  debts 
Are  satisfied, 
the  court  may 
order  warrant 
of  attorney  to 
be  cancelled, 
and  satisfaction 
to  be  entered 
on  the  judg- 
menti 


and  a  re-as- 
dgnment  to  be 
executed. 


PROTECTION   AGAINST  WARRANT   OF  ATTORNEY. 

92.  Prorided  always,  and  be  it  enacted.  That  if  at  any  time  after 
any  snch  adjudication  as  aforesaid  shall  have  been  made  with  respect 
to  any  such  prisoner  in  pursuance  of  this  act,  it  shall  appear  to  the 
satisfaction  of  the  said  court  for  the  relief  of  insolvent  debtors  that  all 
the  debts  in  respect  of  which  such  adjudication  was  made  have  been 
discharged  and  satisfied,  it  shall  be  lawful  for  such  court,  upon  applica- 
tion duly  made,  to  direct  the  warrant  of  attorney  executed  by  snch 
prisoner  under  this  act  to  be  cancelled,  or  if  judgment  shall  have  been 
entered  up  thereon,  to  order  satisfaction  to  be  entered  on  such  judgment, 
and  the  order  of  the  said  court  for  entering  up  such  satisfaction  shall 
be  a  sufiicient  authority  to  the  proper  officer  for  entering  up  the  same; 
and  that  if  in  any  case  it  shall  appear  to  the  satisfaction  of  the  said 
court  that  after  the  debts  of  any  such  prisoner  shall  have  been  so  dis- 
charged and  satisfied  as  aforesaid  there  shall  remain  in  the  possession, 
or  subject  to  the  control  of  his  or  her  assignee  or  assignees,  any  pro- 
perty of  any  kind  or  description  whatsoever  which  has  come  to  such 
assignee  or  assignees,  or  to  which  he  or  they  may  claim  title,  by  virtue 
of  the  order  made  in  that  behalf  or  otherwise,  by  virtue  of  his  or  their 
office  of  assignee  or  assignees,  it  shall  be  lawful  for  the  said  court,  on 
application  duly  made,  to  order  that  all  such  property  so  remaining  as 
aforesaid  shall  be  vested  in  the  person  whose  debts  shall  have  been  so 
discharged  and  satisfied,  or  his  heirs,  executors,  administrators,  or  as- 
signs; and  such  order  shall  have  the  effect  of  vesting  the  same  accord- 
ingly; and  that  any  deed  of  release  to  be  recorded  in  the  said  court, 
by  which  any  such  debt  or  debts  shall  be  released  or  discharged,  shall 
not  be  liable  to  any  stamp-duty. 
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ERRORS   IN   SCHEDULE. 

93.  And  whereas  it  may  sometimes  happen  that  a  debt  of,  or  claim   Where  error 
upon,  or  balance  due  from  such  prisoner  as  aforesaid,  may  be  specified  t^ittrouffi 
in  his  schedule  so  sworn  to  as  aforesaid  at  an  amount  which  is  not  ex-  this  act  to  ope- 
actlj  the  actual  amount  thereof,  without  any  culpable  negligence  or  "''^  "P**"  ^^® 
fraud,  or  evil  intention  on  the  part  of  such  prisoner;  be  it  enacted,   of  debt. 
That  in  such  case  the  said  prisoner  shall  be  entitled  to  all  and  every 
benefit  and  protection  of  this  act;  and  the  creditor  in  that  behalf  shall 
be  entitled  to  the  benefit  of  all  the  provisions  made  for  creditors  by 
this  act,  in  respect  of  the  actual  amount  of  such  debt,  claim,  or  balance^ 
and  neither  more  nor  less  than  the  same,  to  all  intents  and  purposes, 
such  error  in  the  said  schedule  notwithstanding. 


REMOVAL   OF   INSOLVENT. 

94.  And  be  it  further  enacted,  That  if  on  any  prisoner  being  brought  Comi,  at  re- 

before  the  said  court  for  the  reUef  of  insolvent  debtors  it  shall  appear  quest  of  credi- 

,  tors,  may  re- 

to  the  satisfaction  of  the  said  court  that  the  usual  place  of  abode  of  move  prisouers 

such  prisoner,  lately  before  his  arrest,  was  in  some  county  or  place  ^'?"  **l®  8*ol» 

within  the  United  Kingdom  other  than  the  counties  of  Middlesex  or  Middlesex'  or 

Surrey,  or  City  of  London  or  Borough  of  Southwark,  it  shall  be  kwful  ^""?y»  Kj^®*' 

j»  usual  residence 

for  the  said  court,  if  it  shall  think  fit,  upon  the  request  of  any  creditor  was  elsewhere, 

or  creditors  of  such  prisoner,  to  order  such  prisoner  to  be  taken,  at  the  |?  ^  °®Y^  "^ 

expense  of  such  creditor  or  creditors,  from  the  gaol  in  which  such  to  which  they 

prisoner  shall  then  be,  to  the  gaol  of  the  county  or  place  where  such  *"  removed. 

prisoner  had  latety,  before  such  arrest,  his  usual  place  of  abode;  and 

if  such  late  usual  place  of  abode  was  in  Scotland  or  Ireland,  then  to 

the  goal  of  such  county  or  place  as  to  the  said  court  shaQ,  under  the 

circumstances  of  the  case,  appear  just  and  reasonable;  and  the  order 

of  the  said  court  in  that  behalf,  directed  to  the  keepers  of  the  said 

gaols  re^ectively,  shall  be  their  sufficient  warrant,  and  they  are  hereby 

required,  in  pursuance  thereof,  to  deliver  and  receive  respectively  the 

body  of  such  prisoner,  together  with  a  certificate  of  the  day  or  days, 

and  cause  or  causes  of  detainer  against  such  prisoner,  who  shall  from 

and  after  such  removal  be  deemed  to  be  in  custody  of  the  sheriff  or 

other  responsible  officer  of  the  county  or  place  wherein  the  gaol  shall 

be  situate  to  which  such  prisoner  shaU  have  been  so  removed;  and  the 

said  court  shall  order  such  removal  of  the  said  prisoner  from  such  gaol 

89  aforesaid  to  be  made  on  or  before  a  day  to  be  named  in  such  order; 

and  if  such  prisoner  shall  not  be  removed  accordingly  on  or  before  the 

said  day,  or  on  or  before  a  day  wliich  the  said  court  shall  name  in  any 
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eDlargement  of  the  said  order,  (which  enlargement  it  is  hereby  em- 
powered to  make  whenever  it  shall  seem  just  and  reasonable  so  to  do), 
then  the  said  coiurt  shall,  upon  application  duly  made,  appoint  a  time 
for  such  prisoner  to  be  brought  up  before  the  said  court,  and  such  ad- 
vertisement thereof  shall  be  published,  and  such  notice  given,  and  to 
such  persons  as  the  said  court  shall  in  any  case  direct;  and  when  any 
such  prisoner  shall  have  been  removed,  and  shall  be  in  custody  in  any 
gaol  in  pursuance  of  such  order,  or  of  any  enlargement  thereof,  the 
said  court  shall  appoint  a  time  and  place  for  such  prisoner  to  be  brought 
up  in  the  county  or  place  where  such  gaol  shall  be  situate,  and  such 
advertisement  thereof  shall  be  published,  and  such  notice  thereof  given. 
After  such  re-     ^^^  ^^  ^^^  persons  as  the  said  court  shall  in  any  case  direct:  provided 
moval,  credit-     always,  that  when  any  such  prisoner  shall  be  brought  up  to  be  dealt 
the  discharge,     '^ith  according  to  the  provisions  of  this  act,  after  such  removal  or 
as  ill  other         failure  of  removal  of  such  prisoner  as  aforesaid,  it  shall  be  lawful  for 

cases 

all  the  creditors  of  such   prisoner  to  oppose  the  discharge  of  such 

prisoner  as  in  other  cases,  although  no  such  creditor  shall  have  opposed 

or  given  notice  to  oppose  the  said  discharge  at  the  time  first  appointed 

Eipense  of  re-    for  the  bringing  up  of  such  prisoner;  and  that  in  all  cases  where  any 

moval  of  pri-      g^^^j  prisoner  shall  be  so  removed  as  aforesaid,  the  expense  incurred  by 

such  removal  by  the  creditor  or  creditors  requesting  the  same  shall  be 
repaid  to  him  or  them  by  the  assignee  or  assignees  of  the  estate  and 
effects  of  such  prisoner,  out  of  such  estate  and  effects,  before  any  divi- 
dend shall  be  made  thereof. 


REMOVAL   OF   CERTAIN    PRISONERS. 

Benefit  of  act  95.  Provided  always,  and  be  it  further  enacted.  That  no  prisoner 

not  to  be  allow-  gjjj^y  |^  entitled  to  be  discharged  under  this  act  upon  his  own  petition. 

ed  to  pnsooen  ,       .       i  i    .  ,  r  ' 

removed  by        who  havmg  been  arrested  m  any  county  or  place  where  he  had,  at  or 
habeas  corpus,    lately  before  such  arrrest,  his  [usual  place  of  abode,  other  than  in  the 

counties  of  Middlesex  or  Surrey,  or  the  City  of  London  or  Borough  of 
Southwark,  such  usual  place  of  abode  being  distant  more  than  twenty 
miles  from  the  court  house  of  the  said  court,  shall  be  removed  by  any 
writ  of  habeas  corpus  sued  out  on  his  behalf,  or  by  his  procurement  or 
request,  from  custody  in  such  county  or  place  to  any  other  custody: 
Court  may  per-  Provided  nevertheless,  that  it  shall  be  lawful  for  the  said  court,  if  in 

xnit  such  pri-      ^^^y  ^^^^  ^jjg  ^^^  court  shall  think  fit,  at  any  time  within  ten  days 
soner  to  be  re-         "^  .  .  .     . 

moved  back  at    afler  the  filing  of  the  petition  of  any  such  prisoner,  or  within  such 

the  expense  of    further  time  as  the  said  court  shall  allow,  upon  the  request  of  any  such 

any  person  will-        ,  ,  ,        .  i         i  i  i. 

ing  to  pay  the     prisoner,  to  order  such  prisoner  to  be  taken,  at  the  expense  of  any  per- 
^*^^i  son  or  persons  who  will  pay  the  same,  from  the  gaol  in  which  such 

prisoner  shall  then  be  to  the  gaol  of  the  county  or  place  where  such 
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prisoner  was  arrested  as  aforesaid,  and  the  order  of  the  said  court  in 
that  hehalf,  directed  to  the  keepers  of  the  said  gaols  respectively,  shall 
he  their  sufficient  warrant,  and  they  are  hereby  required  in  pursuance 
thereof  to  deliver  and  receive  respectively  the  body  of  such  prisoner, 
together  with  a  certificate  of  the  day  or  days,  and  cause  or  causes  of 
detainer  against  such  prisoner,  who  shall  from  and  after  such  removal 
be  deemed  to  be  in  custody  of  the  sheriff  or  other  responsible  officer  of 
the  county  or  place  wherein  the  gaol  shall  be  situate  to  which  such 
prisoner  shall  have  been  so  removed  by  such  order;  and  the  said  court 
shall  order  such  removal  of  the  said  prisoner  from  such  gaol  as  afore- 
said to  be  made  on  or  before  a  day  to  be  named  in  such  order,  or  in 
any  enlargement  of  the  same,  which  enlargement  the  said  court  is 
hereby  empowered  to  make  whenever  it  shall  seem  just  and  reasonable 
so  to  do;  and  when  any  such  prisoner  shall  have  been  removed,  and  ''^lewupon  the 
shall  be  in  custody  in  any  gaol  in  pursuance  of  such  order,  the  said  ings  may  be  ~ 
court  shall  and  may  appoint  a  time  and  place  for  such  prisoner  to  be  ^'^  "  ^^  o^®' 
brought  up  to  be  dealt  with  according  to  the  provisions  of  this  act, 
whereupon  such  proceedings  shall  be  had  as  if  such  prisoner  had  been 
in  the  said  last-mentioned  gaol  at  the  time  of  filing  his  petition. 

REVOCATION    OF   DISCHARGE    FOR   FRAUD. 

96.  And  be  it  further  enacted.  That  every  such  adjudication  as  Adjadication 
aforesaid  by  the  said  court,  commissioner,  or  justices  as  aforesaid,  with  *n<J  order  to  be 

.  lilt  1  /..I     final,  unless  ob- 

respect  to  any  prisoner,  and  the  order  thereupon,  so  made  as  aforesaid,   uined  on  false 
shall  be  final  and  conclusive,  and  shall  not  be  reviewed  by  the  said  f^idence,  &c., 

in  which  case 

court,  unless  the  said  court  shall  thereafter  see  good  and  sufficient  court  may  order 
cause  to  believe  that  such  adjudication  has  been  made  on  false  evidence,  *  re-hearing, 
or  otherwise  improperly  made  or  fraudulently  obtained,  in  which  case 
it  shall  be  lawful  for  the  said  court,  upon  the  application  of  such 
prisoner,  or  of  any  creditor  of  such  prisoner,  to  order  such  prisoner, 
upon  due  notice  to  be  given  to  such  persons,  and  in  such  manner  as 
the  said  court  shall  direct,  to  attend,  or  to  be  brought  up,  and  the  said 
matter  to  be  re-heard  before  the  said  court,  or  one  of  the  commission- 
ers thereof  on  his  circuit,  or  such  justices  as  aforesaid,  as  the  case  may 
require,  who  shall  thereupon  re-hear  the  same,  and  shall  and  may,  if 
just  cause  shall  appear,  annul  the  original  adjudication  and  order  there- 
upon made  in  such  case,  and  shall  have  the  same  powers  and  autho- 
rities upon  such  re^hearing  as  upon  any  original  hearing  in  pursuance 
of  this  act,  and  may  adjudicate  in  such  matter  accordingly;  and  there- 
upon, in  case  the  former  adjudication  in  the  said  matter  shall  not  be 
confirmed,  such  order,  certificate,  and  warrant  shall  be  made  as  required 
by  this  act  to  be  made  upon  such  original  adjudication;  and  the  said 


470  ^  ^  2  VICT.  c.  110. 

court  or  commissioner  or  justices  shall  and  may,  if  necessarj,  remand 
the  said  prisoner  to  the  same  custody  in  which  he  was  at  the  time  of 
the  former  hearing  of  the  matters  of  his  petition,  there  to  he  suhject  to 
imprisonment  as  if  the  former  adjudication  therein  had  not  heen  made; 
and  thereupon  all  detainers  which  were  in  force  against  such  prisoner 
at  the  time  of  his  former  discharge  from  custody  shall  be  deemed  to 
be  still  in  force  against  him  as  if  such  former  adjudication  had  not 
been  made;  and  the  gaoler  or  keeper  of  the  prison  to  which  such 
prisoner  shall  be  so  remanded  shall  and  is  hereby  required  to  receiTe 
such  prisoner  into  his  custody  in  pursuance  of  such  remand,  for  doing 
which  the  order  of  remand  in  such  case  shall  be  his  sufficient  warrant; 
InsoWent  re-      and  where  in  any  case  such  prisoner  shall  refuse  or  neglect  to  appear 

fusing  to  appear  ^jefore  the  said  court  or  commissioner  or  justices,  according  to  such 

xnay  be  appro- 

bended,  &c.        order  for  re-hearing  as  aforesaid,  a  copy  whereof  shall  have  been  duly 

served  on  such  prisoner,  it  shall  be  lawful  for  the  said  court  to  order 
such  prisoner  to  be  apprehended,  and  committed  to  custody  in  such 
prison  as  the  said  court  shall  direct,  and  to  issue  its  warrant  accord- 
ingly, and  to  cause  such  prisoner  to  be  brought  up  for  examination  as 
often  as  to  the  said  court  or  commissioner  or  justices  shall  seem  fit: 
In  adjadication  Provided  always,  that  where  upon  such  re-hearing  it  shall  appear  to 

of  discharge  on  ^.j^g  ^^  court,  commissioner,  or  justices,  that  such  prisoner  is  not  en- 
re-heanng,  the  /,       «    ,  .         .  .t  />  ^  -    -,  ,. 

time  since  for-    titled  to  the  benefit  of  this  act  until  some  future  period,  according  to 

"^'^^^^'i^^S'  *^®  provisions  hereinbefore  contained,  the  said  court,  commissioner,  or 

justices  shall  and  may,  if  it  shall  appear  reasonable,  adjudge  tlie  dis- 
charge of  such  prisoner  at  such  future  period  to  be  calculated  without 
including  the  time  during  which  such  prisoner  shall  have  been  out  of 
custody  since  the  time  appointed  for  his  discharge  by  such  fonner 
adjudication  as  aforesaid. 

REVOCATION    OF    DISCHARGE    FOR   MISTAKE. 

Where  an  order  97.  Provided  always,  and  be  it  further  enacted.  That  if  in  any  case 
of  discharge  has  an  order  or  warrant  for  the  discharge  of  any  such  prisoner  shall  have 

lieen  issued  bv  »  a 

mistake,  the  issued  erroneously,  and  which  is  not  pursuant  to  the  adjudication  made 
court  may  re-  in  that  behalf,  it  shall  be  lawful  for  the  said  court,  on  such  error  being 
the  saQie.  shewn  to  the  said  court,  to  revoke  such  order  and  warrant,  and  to 

annul,  suspend,  or  amend  the  same,  according  to  such  adjudication, 
and  if  necessary  to  re-commit  such  prisoner  to  his  former  custody, 
when  by  such  order  or  warrant  he  shall  have  been  discharged  there- 
from; and  the  gaoler  or  keeper  of  the  prison  to  whose  custody  such 
prisoner  shall  be  so  re-committed  is  hereby  required  to  receive  such 
prisoner  into  his  custody  according  to  such  re-commitment;  and  all 
detainers  which  were  in  force  against  such  prisoner  at  the  time  of  such 
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discbarge  as  aforesaid  shall  be  deemed  to  be  still  in  force  against  bim, 
as  if  sucb  erroneous  order  or  warrant  bad  not  issued. 


EXAMINATION    AFTER   DISCBARGE. 

98.  And  whereas  tiie  estate,  both  real  and  personal,  of  any  person   PritoDer  may 
whose  discbarge  has  been  adjadicated  under  this  act  may  not  be  suf-  bcettmbed^S 
ficiently  described  or  discoTsred  in  bis  schedule  so  sworn  to  as  aibre-  toe6tate*iidef- 
said,  or  the  assistance  of  such  person  may  be  necessary  to  adjust,  make  ^^ofaasisrQ^ 
out,  recover,  or  manage  his  estate  or  effects,  for  the  benefit  of  his  cre- 
ditors; be  it  therefore  enacted.  That  it  shall  be  lawful  for  the  assignee 
or  assignees  of  the  estate  and  effects  of  any  such  person  whose  dis- 
charge shall  have  been  adjudicated  under  this  act^  from  time  to  time 
to  apply  to  the  said  court  that  such  person  may  be  further  examined 
as  to  any  matters  or  things  relating  to  his  estate  and  effects,  either  by 
the  said  court,  or  a  commissioner  thereof  on  his  circuit,  or  by  any  jus- 
tice of  the  peace  within  the  town  of  Berwick-upon-Tweed;  and  if  the 
said  court  shall  order  any  such  examination  before  any  sudi  justice, 
such  justice  shall  send  for  or  call  before  him  such  person  by  such  war- 
rant, summons,  ways,  or  means,  as  he  shall  think  fit;  and  if  such  per- 
son shall  appear  before  such  justice,  such  justice  shall  examine  him 
upon  oath,  or  otherwise,  as  to  such  matters  and  things  as  such  assig- 
nee or  assignees  shall  desire,  relating  to  the  estate  and  effects  of  such 
person;  and  if  any  such  person,  on  pajrment  or  tender  of  payment  of  Prisoner  refiu- 
such  reasonable  charges  as  such  justice  shall  judge  sufficient,  shall  ne-  qmo  answer^' 
gleet  or  refuse  to  appear  before  such  justice,  or  having  come  before  questions,  may 
such  justice  shall  refuse  to  be  sworn,  or  to  answer  such  questions  as       <'<>™°" 
by  such  justice  shall  be  put  to  him,  relating  to  the  discovery  of  his 
estate  and  effects  vested  or  intended  to  be  vested  in  such  assignee  or 
assignees  as  aforesaid,  as  required  by  the  order  of  the  said  court,  such 
justice  shall  certify  such  default  to  the  said  court:  and  thereupon,  and 
also  in  case  such  person  shall  neglect  or  refuse  to  appear  before  such 
court  or  commissioner  at  sudi  time  and  place  as  shall  be  directed  by 
sudi  order,  or  appearing  shall  refuse  to  be  sworn,  or  to  answer  such 
questions  as  shall  be  put  to  him  relating  to  the  discovery  of  his  said 
estate  and  effects,  then  and  in  any  of  such  cases  it  shall  be  lawful  for 
such  court  or  commissioner  by  warrant  to  commit  such  person  to  the 
common  gaol  of  any  county  or  place,  there  to  remain  without  bail  or 
mainprise  until  sucb  time  as  he  shall  submit  himself  to  the  ordar  of  the 
said  court  in  that  behalf,  and  shall  answer  upon  oath  or  otherwise,  as 
shall  be  required,  to  all  such  lawful  questions  as  shall  be  put  to  him  in 
pursuance  of  the  same  for  the  purposes  aforesaid. 
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Persons  wilful- 
ly omitting  any- 
thing in  the 
schedule  guilty 
of  a  misdemea- 
nor, and  liable 
to  three  years 
imprisonmenL 


Indictment 
need  only  set 
out  substance  of 
offence  charged. 


WILFUL   OMISSIONS   IN   SCHEDULE. 

99.  And  be  it  enacted.  That  in  case  any  prisoner  whose  estate  shall, 
by  an  order  under  this  act,  have  been  vested  in  the  said  provisional  as- 
signee, shall,  with  intent  to  defrand  the  creditors  or  creditor  of  such 
prisoner,  wilfully  and  fraudulently  omit  in  his  schedule,  so  sworn  to  as 
aforesaid,  any  effects  or  property  whatsoever,  or  retain  or  except  out  of 
such  schedule,  as  wearing-apparel,  bedding,  working  tools,  and  imple- 
ments, or  other  necessaries,  property  of  greater  value  than  twenty 
pounds,  every  such  person  so  offending,  and  any  person  aiding  and  as- 
sisting him  to  do  the  same,  shall,  upon  being  thereof  convicted  by  due 
course  of  law,  be  adjudged  guilty  of  a  misdemeanor,  and  thereupon  it 
shall  be  lawful  for  the  court  before  whom  such  offender  shall  have  been 
so  tried  and  convicted  to  sentence  such  offender  to  be  imprisoned  and 
kept  to  hard  labour  for  any  period  of  time  not  exceeding  three  years; 
and  that  in  every  indictment  or  information  against  any  person  for  any 
offence  under  this  act  it  shall  be  sufficient  to  set  forth  the  substance  of 
the  offence  charged  on  the  defendant,  without  setting  forth  the  peti- 
tion, or  order  vesting  such  prisoner's  estate  in  the  provisional  assignee, 
appointment  of  assignee  or  assignees,  or  balance  sheet,  order  for  hear- 
ing, adjudication,  order  of  discharge  or  remand,  or  any  warrant,  rule, 
order,  or  proceeding  of  or  in  the  said  court,  except  so  much  of  the 
schedule  of  such  prisoner  as  may  be  necessary  for  the  purpose. 


FALSE    SWEARING. 

Persons  swear-       100.  And  be  it  enacted.  That  if  any  prisoner  or  other  person  taking 
d°*^  th'     tTa-  *^  ^**^  under  the  provisions  of  this  act  shall  wilfully  forswear  and  per- 
ble  to  punish-    jure  himself  in  any  oath  to  be  taken  under  this  act,  and  shall  be  law- 
ment  initticted     £,j||y  convicted  thereof,  the  person  so  offending  shall  suffer  such  punish- 
ment as  may  by  law  be  inflicted  on  persons  convicted  of  wilful  and  cor- 
rupt perjury;  and  that  in  all  cases  wherein  by  this  act  an  oath  is  re- 
quired the  solemn  affirmation  of  any  person,  being  a  quaker  or  other 
person  by  law  allowed  to  affirm,  shall  and  may  be  accepted  and  taken 
in  Heu  thereof;  and  that  every  person  making  such  affirmation  who 
shall  be  convicted  of  wilful  false  affirmation  shall  incur  and  suffer  such 
and  the  same  penalties  as  are  infficted  and  imposed  upon  persons  con- 
victed of  wilful  and  corrupt  perjury. 

MARRIED  WOMEN. 


Provisions  of         101.  And  be  it  enacted.  That  the  provisions  of  this  act  shall  extend 
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to  married  womeu^  being  prisoners  within  the  intent  and  meaning  of  act  extended  to 
this  act,  but  that  the  order  of  the  said  court  vesting  the  estate  and  ef-  ™*™®  women, 
fects  of  any  such  married  woman  in  such  provisional  assignee  as  afore- 
said shall  operate  upon  all  property,  real  and  personal,  to  which  she 
may  be  entitled  for  her  separate  use,  or  over  which  she  shall  have  any 
power  of  disposition,  notwithstanding  her  coverture,  or  which  shall  be 
vested  in  any  trustees  or  trustee,  or  other  person  or  persons  for  her 
benefit,  and  upon  all  personal  estate  and  effects  of  which  she  shall  have 
the  actual  possession,  except  her  wearing-apparel,  bedding,  and  other 
such  necessaries,  not  exceeding  in  the  whole  the  value  of  twenty  pounds, 
and  upon  all  other  real  and  personal  estate  and  effects  to  which  she 
shall  be  entitled  in  any  manner  whatsoever,  in  possession,  remainder, 
or  reversion,  subject  only  to  such  right,  title,  or  interest  as  her  husband 
may  have  therein,  and  without  prejudicing  any  rights  of  her  husband  in 
such  real  and  personal  estate  and  effects  respectively;  and  all  provisions 
in  this  act  contained  touching  the  real  and  personal  estate  of  any  pri- 
soner whose  estate  shall  under  this  act  be  vested  in  the  said  provisional 
assignee  shall  apply  to  such  real  and  personal  estate  and  effects  re- 
spectively, in  the  same  manner  as  the  same  would  apply  to  such  real  or 
personal  estate  and  effects  if  such  woman  had  been  sole  and  unmarried, 
subject  only  to  the  rights  of  her  husband  therein;  and  such  married 
woman  shall  also  execute  a  warrant  of  attorney  to  confess  judgment  in 
one  of  the  superior  courts  aforesaid  for  the  amount  of  the  debts  re- 
maining unpaid,  from  which  she  shall  be  so  discharged  as  aforesaid; 
and  such  warrant  of  attorney  so  executed  shall  be  sufficient  authority 
for  entering  up  judgment  against  such  woman  accordingly,  notwith- 
standing her  coverture,  but  such  judgment  shall  not  in  any  manner 
prejudice  or  affect  the  rights  of  her  husband,  except  that  the  same 
shall  be  deemed  and  taken  to  be  her  debt,  in  case  she  shall  die  in  the 
lifetime  of  such  husband,  to  the  end  that  the  same  may  be  discharged 
out  of  her  personal  assets  in  a  due  course  of  administration,  or  out  of 
her  real  estate,  if  any  she  shall  have  at  the  time  of  her  death,  but  with- 
out prejudice  to  any  estate  or  interest  of  her  husband  therein  as  tenant 
by  the  curtesy;  and  in  case  such  woman  shall,  during  the  lifetime  of 
her  husband,  become  entitled  to  any  property  for  her  separate  use,  such 
judgment  may  be  enforced  against  such  separate  property  by  suit  in 
equity,  or  otherwise,  under  the  order  of  the  said  court,  for  the  purpose 
of  obtaining  payment  of  so  much  of  the  debts  in  respect  of  which  such 
woman  shall  have  been  discharged  by  the  said  court  as  shall  then 
remain  unpaid;  and  in  case  such  woman  shall  survive  her  said  hus- 
band such  judgment  may  be  after  his  death  enforced  against  such 
woman  or  her  property,  real  and  personal,  in  such  and  the  same  man- 
ner and  with  the  same  effect  as  it  might  have  been  if  she  had  been  sole 
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and  unmarried  at  the  time  when  she  executed  such  warrant  of  attorney, 
and  at  the  time  when  such  judgment  shall  have  heen  entered  up  as 
aforesaid:  Provided  always,  nevertheless,  that  the  discharge  of  any 
married  woman  under  the  authority  of  this  act  shall  not  operate  to  dis- 
charge her  husband  from  any  debt  in  respect  of  which  his  wife  shall  be 
so  discharged,  but  such  debt,  so  far  as  the  same  shall  remain  unpaid  at 
unsatisfied,  shall  be  chargeable  upon  and  in  force  against  such  hus- 
band, as  fully  to  all  intents  and  purposes  as  if  his  wife  had  not  ob- 
tained such  discharge. 

INSANE    PERSONS. 

Mode  of  pro-  102.  And  be  it  enacted.  That  if  any  person  who  shall  at  any  time 

ceeding  with       y^  ^  prisoner  in  any  such  prison  as  aforesaid,  upon  any  such  process 

prisoners  of  nn-  *  "^  *  . 

sound  mind.  as  aforesaid,  shall  be  or  become  of  unsound  mind,  and  therefore  in- 
capable of  taking  the  benefit  of  this  act  in  such  manner  as  he  or  she 
might  have  done  if  of  sound  mind,  the  gaoler  or  keeper  of  such  prison 
shall  forthwith  require  one  or  more  justice  or  justices  of  the  pesce 
for  the  county,  riding,  division,  or  place  wherein  such  prisoner  shall 
be  to  attend  at  the  said  prison,  and  inquire  into  the  state  of  mind  of 
such  prisoner;  and  thereupon,  and  also  in  case  any  such  justice  or 
justices  shall  receive  information  by  other  means,  that  any  such 
prisoner  is  of  unsound  mind  as  aforesaid,  such  justice  or  justices  shall 
go  to  the  said  prison,  and  by  his  or  their  own  view,  and  by  examina- 
tion on  oath  of  such  person  or  persons  as  he  or  they  shall  think  fit 
to  examine,  shall  inquire  into  the  state  of  mind  of  such  prisoner;  and 
if  it  shall  appear  to  such  justice  or  justices  upon  sudi  inquiry  that 
such  prisoner  is  of  unsound  mind,  and  therefore  incapable  of  taking 
the  benefit  of  this  act  in  such  manner  as  a  parson  of  sound  mind 
might  do,  such  justice  or  justices  shall  forthwith  make  a  record  of 
Applioation  the  fact,  and  certify  the  same  to  the  said  court;  and  thereupon  it 
mAybemadeby  ^jjij]  \^^  lawful  for  the  said  court,  at  the  instance  of  any  person  or 

gersons  on  be-  . 

alf  of  such        persons  on  behalf  of  such  prisoner,  to  order  notice  to  be  inserted  in 

prisoners.  ^^  London  Gazette,  and  in  two  or  more  public  newspapers  usually 

circulated  in  the  neighbourhood  of  such  prison,  and  in  the  ne^hbour- 
hood  of  the  usual  residence  of  such  prisoner  before  he  was  committed 
to  sasb  prison,  as  the  said  court  shall  see  fit,  that  appUcation  will  be 
made  to  the  said  court  for  the  discharge  of  such  prisoner  on  a  day  to 
be  specified  in  such  order  and  notice,  being  twenty-one  days  at  least 
firom  the  day  of  publication  of  such  one  of  the  said  Grazette  and  news- 
papers containing  such  notice  as  shall  be  last  published;  which  notice^, 
together  with  the  service  of  the  like  notice  on  the  creditor  or  creditors 
at  whose  suit  such  prisoner  shall  be  detained  in  custody,  or  his  or 
their  attorney  or  attomies  in  such  suit,  shall  be  deemed  sufficient  to 
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authorize  the  said  court  to  proceed  to  the  discharge  of  such  prisoner^ 
if  otherwise  entitled  to  such  discharge,  according  to  the  true  intent 
and  meaning  of  this  act;  and  the  said  court  shall  proceed  accordingly,  Court  may  dis- 
and  shall  discharge  such  prisoner  from  custody,  and  do  all  other  acts  ^^^S^  "^^h 
under  this  act,  in  case  it  shall  appear  that  such  prisoner  might  have 
obtained  his  or  her  discharge  under  this  act  if  he  or  she  bad  been  of 
sound  mind;  and  thereupon  all  and  every  estate  right,  title,  interest 
in  law  and  equity,  real  and  personal,  power,  benefit,  and  emolument 
whatsoever,  which,  if  such  prisoner  was  of  sound  mind,  could  or  ought 
to  be  vested  in  the  said  provisional  assignee,  pursuant  to  the  provi- 
sions of  this  act,  shall,  by  force  and  virtue  of  the  order  of  the  said 
court  for  the  discharge  of  such  prisoner,  be  vested  in  the  provisional  may  appoint 
assignee  of  the  said  court,  or  in  the  other  assignee  or  assignees  ap-  ^^^8^^^'* 
pointed  by  the  said  court,  and  named  in  the  said  order,  or  in  any 
other  order  of  the  said  court  in  that  behalf,  as  fully  and  effectually^ 
and  in  the  same  manner,  and  with  all  and  every  the  same  consequences 
and  effects,  both  in  fact  and  law,  to  all  intents  and  purposes  whatso- 
ever, as  if  such  prisoner  had  been  of  sound  mind,  and  such  order  as 
aforesaid  had  been  made  vesting  the  same  in  such  provisional  assignee 
at  the  time  and  in  the  manner  in  this  act  provided;  and  that  it  shall  may  order 
be  lawful  for  the  said  court  to  order  judgment  to  be  entered  up  against  enteredlip*** 
such  prisoner,  in  the  same  manner  as  if  he  or  she  had  been  of  sound 
mind,  and  had  executed  a  warrant  of  attorney  to  authorize  the  en- 
tering up  o£  such  judgment  in  the  manner  hereinbefore  directed,  and 
such  order  shall  be  a  sufficient  authority  to  the  proper  officer  for  en« 
tering  up  the  same;  and  any  dividend  to  be  made  by  such  assignee  or 
assignees,  shall  be  made  in  such  manner,  and  such  proceedings  shall 
be  thereupon  had,  as  are  hereinbefore  provided  in  the  case  of  a  divi- 
dend of  the  estate  and  effects  of  any  prisoner  made  before  adjudica- 
tion; and  the  discharge  of  every  such  prisoner  of  unsound  mind,  so 
made  as  aforesaid,  shall  extend  to  all  debts  and  sums  of  money  to 
which  the  same  might  have  extended  if  such  prisoner  had  been  of 
soimd  mind,  and  had  duly  filed  his  schedule,  according  to  the  provi- 
sions of  this  act:  Provided  always,  that  every  such  order  of  discharge, 
and  of  the  appointment  of  an  assignee  or  assignees,  in  such  case,  shall 
be  entered  of  record  in  the  said  court,  and  proof  thereof  shall  be  re- 
ceived by  such  copy  thereof  as  is  hereinbefore  directed  to  be  received 
as  proof  of  conveyances  and  assignments  made  in  pursuance  of  this 
act* 

CROWN    DEBTORS. 

103.  And  be  it  enacted.  That  this  act  shall  not  extend  or  be  con-  Discharge  not 
strued  to  extend  to  discharge  any  prisoner  with  respect  to  any  debt  cro^^debtors 
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unleu  treasury  ^j^e  to  her  Majesty  or  her  successors,  or  to  any  debt  or  penalty  with 

which  he  shall  stand  charged  at  the  suit  of  the  crown,  or  of  any 
person  for  any  offence  committed  against  any  act  or  acts  of  Parliament 
relative  to  any  branch  of  the  public  revenue,  or  at  the  suit  of  any 
sheriff  or  other  public  officer,  upon  any  bail  bond  entered  into  for  the 
appearance  of  any  person  prosecuted  for  any  such  offence,  unless 
three  of  the  commissioners  of  her  Majesty's  treasury  for  the  time  being 
shall  certify  under  their  hands  their  consent  to  such  discharge. 

PRISONERS   UNDER   CROITVN   PROCESS. 


Prisoners  under       104.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  person  who 

or'ex^cnt  mav  ^^^  °^^  °'  ^^*^  hereafter  be  imprisoned  under  or  by  virtue  of  any 
apply  to  the  writ  of  capias  or  extent,  issued  and  remaining  in  force  at  the  instance 
Excheauer  to  ^^  ^^'  *^®  benefit  and  reimbursement  of  any  surety  or  sureties,  or 
be  discharged,     other  person  or  persons,  or  the  inhabitants  of  any  parish,   ward,  or 

place,  who  shall  or  may  have  advanced  and  paid  the  debt  to  the 
crown,  and  by  reason  whereof  the  commissioners  of  her  Majesty's 
treasury  may  not  be  authorized  to  give  their  consent  as  last  aforesaid, 
to  apply  to  the  barons  of  her  Majesty's  court  of  Exchequer  in  England 
or  Scotland  for  his  discharge,  giving  one  month's  previous  notice  in 
writing  to  the  surety  or  sureties,  or  person  or  persons  aforesaid,  or  to 
the  churchwardens  or  overseers  of  the  parish,  ward,  or  place,  at  whose 
instance  or  for  whose  benefit  respectively  such  capias  or  extent  shall 
remain  in  force,  of  the  intention  of  such  person  so  imprisoned  to  make 
such  application,  and  an  enumeration  and  description  of  all  and  every 
the  property,  debts,  and  effects  whatsoever  of  such  person,  in  his  own 
possession  or  power,  or  in  the  possession  or  power,  of  any  other 
person  or  persons  for  his  or  her  use,  and  for  the  said  court  to  whom 
such  application  shall  be  made  to  order  such  person  to  be  brought 
before  them,  or  before  any  baron  of  the  said  court,  to  be  examined 
upon  oath  touching  and  concerning  his  property  and  effects;  and  if 
such  person  shall  upon  such  examination  make  a  full  disclosure  of  all 
his  property  and  effects,  and  it  shall  otherwise  appear  to  the  satisfac- 
tion of  such  court  reasonable  and  proper  that  such  person  should  be 
no  longer  imprisoned  under  such  writ,  for  such  court  or  baron  to 
order  a  writ  of  supersedeas  quoad  corpus  to  be  issued  out  of  the  said 
court  for  the  liberation  of  such  person  from  such  imprisonment:  Pro- 
vided always,  that  no  such  liberation  as  aforesaid  shall  be  held  or 
deemed  to  satisfy  or  supersede  such  extent,  or  any  proceedings  thereon, 
except  as  to  such  imprisonment  as  aforesaid,  or  the  debt  or  debts 
seized  under  and  by  virtue  thereof,  and  for  which  such  person  shall 
be  so  imprisoned. 
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105.  And  be  it  further  enacted.  That  the  proper  officer  of  the  said  Officer  of  court 
court  for  the  relief  of  insolvent  debtors  shall,  on  the  reasonable  request  cecdings^and'**" 
of  any  such  prisoner  as  aforesaid,  or  of  anj  creditor  or  creditors  of  give  copies, 
such  prisoner,  or  his,  her,  or  their  attorney,  produce  and  show  to 
such  prisoner,  creditor  or  creditors,  and  his,  her,  or  their  attorney,  at 
such  times  as  the  said  court  shall  direct,  such  petition,  vesting  order, 
schedule,  order  of  adjudication,  and  allother  orders  and  proceedings  made 
and  had  in  the  matter  of  such  petition,  and  all  books,  papers,  and 
writings  filed  in  such  matter,  and  permit  him,  her,  or  them  to  inspect 
and  examine  the  same,   and  shall  provide  for  any   such  prisoner, 
creditor  or  creditors,  or  his  or  their  attorney  requiring  the  same,  a 
copy  or  copies  of  any  such  petition,  vesting  order,  schedule,  order  of 
adjudication,  or  other  order  or  proceeding,  or  of  such  part  thereof  as 
shall  be  so  required,  receiving  such  fee  as  the  said  court  shall  appoint 
for  so  providing  the  same;  and  that  a  copy  of  such  petition,  vesting  a  copy  of  inch 
order,  schedule,   order  of  adjudication,   and   other  orders  and  pro-  proceedings  un- 
ceedings  purporting  to  be  signed  by  the  officer  in  whose  custody  the  admitted  as  evi- 
same  shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  ^^^^^ 
such  petition,  vesting  order,  schedule,  order  of  adjudication,  or  other 
proceeding,  and  purporting  to  be  sealed  with  the  seal  of  the  said 
court,  shall  at  all  times  be  admitted  in  all  courts  and  places  whatever 
as  sufficient  evidence  of  the  same,  without  any  other  proof  whatever 
given  of  the  same. 


PROCEEDINGS   ON   CIRCtJITS. 

106.  And  be  it  enacted,  That  when  an  order  has  issued  for  any  Manner  of  pro- 
such  prisoner  to  be  brought  up  to  be  dealt  with  according  to  this  act,  S?^j!"*^  ^^^^ 
at  any  place  other  than  in  Middlesex,  Surrey,  London,  and  Southwark  ukes  place  be- 

aforesaid,  such  prisoner  shall,  within  ten  days  afler  such  order  issued,  ^?'®  ^<*™™"- 

,  ,  sioners  on  cir- 

or  on  such  earlier  day  as  shall  be  named  in  such  order,  cause  the  du-  cuits  or  jus. 

plicate  of  such  petition,  if  any  petition  shall  have  been  presented  by  ^^^  ^^  Wales. 

such  prisoner,  and  the  duplicate  of  such  schedule,  and  all  books, 

papers,  and  writings  relating  thereto  in  his  or  her  possession  or  power, 

to  be  lodged  with  the  derk  of  the  peace  of  the  county,  or  county  of  a 

city  or  town,  or  of  the  town  of  Berwick-upon-Tweed,  where  he  or  she 

shall  be  in  custody,  or  with  the  deputy  of  the  said  clerk  of  the  peace, 

to  be  approved  of  by  the  said  court,  and  such  prisoner  shall  be  subject 

to  such  order  as  the  said  court  shall  make  to  enforce  compliance  with 

the  directions  of  this  act  in  this  behalf;  and  that  the  said  derk  of  the 
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peace,  or  his  said  depaty,  shall,  on  the  reasonable  request  of  sach 
prisoner,  or  of  anj  creditor  or  creditors  of  such  prisoner,  or  of  his, 
her,  or  their  attorney,  produce  and  show  to  him,  her,  or  them  such 
petition  and  schedule,   and  such  books,  papers,  and  writings,  and 
permit  him,  her,  or  them  to  inspect  and  examine  the  same,  and  may 
and  shall  receive  the  fee  of  one  shilling  from  each  and  every  creditor, 
or  his  or  her  attorney,  at  each  time  of  his,  her,  or  their  so  requesting 
and  having  the  production  of  the  same  or  any  part  thereof;  and  that 
such  derk  of  the  peace  or  his  said  deputy  shall  provide  for  any  such 
creditor  or  creditors,  or  his,  her,  or  their  attorney  requesting  the 
same,  a  copy  or  copies  of  such  petition  and  schedule,  or  of  such  part 
thereof  as  shaU  be  so  required;  and  that  such  clerk  of  the  peace,  or 
his  said  deputy,  shall  be  entitled  to  receive  fourpence  for  every  sheet 
so  copied,  containing  seventy-two  words,  and  no  more,  unless  the  same 
shall  be  the  last  or  only  sheet,  in  which  case  he  shall  be  entitled  to 
four-pence  for  such  last  or  only  sheet,  although  it  does  not  contain 
seventy-two  words;  and  that  every  such  duplicate  as  aforesaid,  and  aU 
the  said  books,  papers,  and  writings,  shall  be  brought  to  the  place  of 
such  hearing,  and  produced  at  such  hearing  by  the  said  derk  of  the 
peace  or  his  said  deputy,  who  shall  and  is  hereby  required  to  attend 
at  the  hearing  of  every  such  prisoner,  with  proper  officers  to  preserve 
order  in  the  court  house  or  other  place  of  such  hearing;  and  where 
any  such  county  shall  be  within  the  circuit  of  one  of  the  said  commis- 
sioners, then  such  clerk  of  the  peace  or  his  said  deputy  shall  and  may 
act  as  cledk  to  such  commissioner,  to  assist  him  in  the  performance  of 
his  several  duties  under  this  act;  and  in  all  such  cases,  both  before 
such  commissioner  and  before  such  justices  as  aforesaid,  the  said  clerk 
of  the  peace,  or  his  said  deputy,  shall,  in  consideration  and  recompense 
of  and  for  his  trouble  in  this  behalf,  be  ^entitled  to  receive  from  every 
such  prisoner  so  brought  up  for  hearing  as  aforesaid  the  sum  Of  five 
shillings,  which  shall  be  paid  previously  to  the  bringing  up  such  prisoner 
forbearing  as  aforesaid:  Provided  always,  that  if  it  shall  at  any  time  ap- 
pear to  the  said  court  that  it  is  expedient  that  the  duplicates  of  the  peti- 
tions and  schedules  of  prisoners  confined  in  the  gaol  of  any  dty,  borough, 
town,  or  place,  at  which  the  commissioners  of  the  said  court  shall  give 
attendance  on  their  circuits,  so  made  as  aforesaid,  should  be  lodged 
with  the  town  clerk  or  other  officer  of  such  dty,  borough,  town,  or 
place,  and  that  the  duties  hereinbefore  required  of  such  derk  of  the 
peace  should  be  performed  at  such  city,  borough,  town,  or  plaoe,  by 
such  town  clerk  or  other  officer  of  the  same,  it  shall  be  lawful  for  the 
said  court  in  any  such  case  to  order  that  the  duplicates  <^  the  petitions 
and  schedules  last  aforesaid,  and  all  such  books,  papers,  and  writings  as 
aforesaid,  shall  be  lodged  with  such  town  clerk  or  other  office,  instead 
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of  such  clerk  of  the  peace  as  aforesaid,  and  that  all  duties  hereinbefore 
required  of  such  clerk  of  the  peace  in  respect  of  the  same  shall  be  per- 
formed by  such  town  clerk  or  other  officer,  instead  of  such  clerk  of  the 
peace,  and  that  the  said  town  derk  or  other  officer  shall  thereupon  do 
and  perform  all  the  duties  aforesaid  at  such  city,  borough,  town,  or 
place  in  the  matters  of  all  prisoners  confined  in  the  gaol  thereof,  and 
shall  be  entitled  to  receive  the  same  fees  and  payments  in  respect 
thereof  as  are  herein  directed  to  be  paid  and  made  to  such  clerk  of  the 
peace  or  his  deputy  as  aforesaid. 


POWER    OF  JUSTICES. 

107.  And  it  is  hereby  enacted,  That  such  justices  as  aforesaid  shall  Power  of  jot. 
hare  such  and  the  same  powers  of  compelling  the  attendance  of  wit-  ^^  *x  S" 
nesses,  and  of  requiring  and  compelling  the  production  of  books,  of  witnetMi. 
papers,  and  writings,  for  the  purposes  of  this  act,  as  are  hereinbefore 
given  to  the  said  court  and  the  commissioners  thereof,  subject  to  such 
provisoes  and  limitations  as  the  same  are  made  subject  to;  and  that  in   Clerk  of  the 
all  cases  where  the  duplicate  of  any  petition  and  schedule  shall  have  ^ff^  mayiaioe 
been  so  lodged  as  aforesaid  with  any  sudi  derk  of  the  peace  or  his 
deputy  as  aforesaid,  or  with  such  town  cleik  or  other  officer  as  afore- 
said, such  derk  of  the  peace,  or  his  said  deputy,  or  such  town  clerk 
or  other  officer,  is  herd)y  authorized  to  issue  all  subpoenas  under  this 
act  as  may  be  requisite,  in  each  of  which  the  names  of  not  more  than 
four  persons  shall  be  inserted,  and  to  receive  for  such  subpoena  from 
the  person  requiring  the  same  the^sum  of  two  shillings  and  sixpence, 
and  no  more. 


COUNTRY   EXAMINERS. 

108.  And  be  it  enacted,  That  the  said  court  for  the  relief  of  in-  Exeminen  to 
solvent  debtors  in  all  cases,  or  any  commissioner  thereof  on  his  circuit,  for*^^S^ 
or  such  justices  as  aforesaid  in  open  court  at  such  sessions  as  afore- 
said respectively,  may  from  time  to  time,  as  occasion  shall  require,  ap- 
point as  many  fit  persons  as  shall  be  requisite  to  be  examiners  for  the 
purposes  of  this  act  within  any  county  or  division  thereof,  or  any  dty 
or  town;  and  that  such  examiner  shall  and  may  receive  for  his  trouble  Their  feee. 
the  sum  of  one  pound  and  no  more,  for  every  meeting  held  by  him  in 
pursuance  of  this  act,  to  be  paid  by  the  person  or  persons  requiring 
the  same. 
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FEES   OF   GAOLERS. 


Fee  to  keeper  109.  And  be  it  enacted.  That  the  keepers  of  the  several  prisons  in 
cMrprftoner  London  and  Middlesex,  and  of  the  prisons  of  the  Queen's  Bench,  Mar- 
before  the  court  shalsea,  Horsemonger  Lane,  and  of  the  borough  of  Southwark,  shall 

be  entitled  to  receive  the  sum  of  three  shillings,  and  no  more,  from 
every  prisoner  in  the  custody  of  such  keepers  respectively,  for  carrjing 
him  before  the  said  court  on  the  hearing  of  such  prisoner  as  aforesaid; 
and  that  all  keepers  of  prisons  shall  be  entitled  to  receive  the  sum  of 
one  shilling  and  sixpence,  and  no  more,  from  every  prisoner  in  the  cus- 
tody of  such  keepers  respectively,  for  carrying  him  before  a  commis- 
sioner of  the  said  court  on  his  circuit,  or  before  such  justices  as  afore- 
For  paying  the    said  at  their  sessions  aforesaid,  on  the  hearing  of  such  prisoner:  and 
v?*in«  wisOTi-"  *^**  ^^^  expense  of  conveying  any  prisoner  to  any  assize  or  other  town 
era  to  the  as-      appointed  as  the  place  of  hearing  the  matters  of  his  or  her  petition  as 
sixe  towns;         aforesaid,  in  every  case  where  the  gaol  in  which  such  prisoner  shall  be 

confined  shall  not  be  situate  within  such  assize  or  other  town,  not  ex- 
ceeding one  shilling  a  mile,  shall  be  paid  to  the  keeper  or  gaoler  or 
other  officer  who  shall  bring  such  prisoner  to  such  assize,  or  other 
town,  in  obedience  to  the  order  of  the  said  court,  out  of  the  estate  and 
effects  of  such  prisoner,  if  the  same  shall  be  sufficient  to  pay  such  ex- 
pense, and  if  not,  then  such  expense  shall  be  paid  by  the  treasurer  of 
the  county,  or  county  of  a  city  or  town,  in  which  such  prisoner  shall 
be  imprisoned,  as  the  same  shall  be  directed  or  ordered  by  the  com- 
missioner or  justices  before  whom  such  prboner  shall  be  so  brought  in 
and  also  the       pursuance  of  such  order;  and  in  all  such  cases  the  reasonable  expense 
other  expenses    ^f  g^ch  clerk  of  the  peace  or  his  deputy  as  aforesaid,  and  of  such  pro- 
this  act  P^f  officers  to  preserve  order,  as  hereinbefore  mentioned,  and  all  other 

expenses  necessary  for  making  ready  snch  court  house  or  other  place  as 
aforesaid  for  the  despatch  of  business,  in  pursuance  of  this  act,  shall  be 
paid  by  such  treasurer  as  aforesaid;  and  the  justices  of  the  peace  of 
every  such  county,  or  county  of  a  city  or  town,  are  hereby  empowered 
and  required  to  order  such  treasurer  to  pay  the  same  at  their  general 
or  general  quarter  sessions  next  ensuing  the  day  when  such  hearing 
shall  have  taken  place :  Provided  nevertheless,  that  where  the  duties  at 
any  city,  borough,  town,  or  place  shall  be  performed  by  any  town 
clerk  or  other  officer,  in  pursuance  of  such  order  of  the  said  court  as 
above  mentioned  in  that  behalf,  the  reasonable  expenses  of  such  town 
derk  or  other  officer,  and  of  such  proper  officers  as  aforesaid,  and  of 
such  court  house  or  other  place  as  aforesaid,  shall  be  defrayed  by  the 
said  city,  borough,  town,  or  place,  in  the  same  manner  as  such  like  ex- 
penses are  defrayed  therein  upon  other  occasions. 
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rROTBCTION  TO  SHBaiFFSy   &C. 

110.  And  be  it  further  enacted^  That  every  sheriff,  gaoler,  keeper,  SheriflBtnd 
or  other  officer  of  any  prison,  who  shall  do  anything  in  obedience  to  ?^^  ^' a"  f 
any  order  of  the  said  court  for  the  relief  of  insolvent  debtors,  or  of  any  obeying  the  or- 
oommissioner  thereof,  or  of  any  justice  or  justices  of  the  peace,  officer  ^^'^^^^^ 

of  the  said  court,  or  such  examiner  as  aforesaid,  authorized  by  the  said 
court,  by  virtue  of  this  act,  shall  be  and  is  and  are  hereby  indemnified 
for  whatsoever  shall  be  done  by  them  respectively  in  obedience  thereto;    If  actioii  fores- 
and  that  if  any  action  of  escape,  or  any  suit  or  action,  be  brought  SoSrht'the 
against  any  judge,  commissioner,  justice  of  the  peace,  sheriff,  gaoler,  general  issue 
keeper  of  any  prison,  or  any  person,  for  performing  the  duty  of  his  of-  ^Yufis  m? 
fice,  in  pursuance  of  this  act,  such  judge,  commissioner,  justice  of  the  given  in  evi- 
peace,  sheriff,  gaoler,  keeper  of  prison,  and  other  person  may  plead  the  ^®°^' 
general  issue,  and  give  this  act  and  the  special  matter  in  evidence;  and 
if  the  plaintiff  be  nonsuited,  or  discontinue  his  or  her  action,  or  a  ver- 
dict shall  pass  against  him  or  her,  or  judgment  shall  be  had  for  the  de- 
fendant upon  demurrer,  the  defendant  shall  have  treble  costs. 

FORM   OF   RULB8,   &C. 

111.  And  be  it  enacted.  That  in  all  rules,  orders,  warrants,  and  What  shall  be 
other  proceedings  of  the  said  court,  or  of  any  commissioner  thereof,  '"ff^rth^'^^^th^ 
under  this  act,  it  shall  be  sufficient  to  set  forth  such  rule,  order,  or  rales  and  pro- 
warrant,  or  in  case  of  a  warrant  for  the  apprehension  or  detention  of  ^'^^^^  ®^  ^^ 
any  person  for  a  contempt,  in  disobeying  any  order  or  rule  of  the  said 

court,  or  for  the  apprehension  or  detention  of  any  person  for  the  ap- 
pearance of  such  person  before  the  said  court,  or  any  commissioner 
thereof,  or  any  justice  or  justices  of  the  peace,  according  to  this  act,  or 
for  the  enforcing  any  rule  or  order  of  the  said  court,  it  shall  be  suffi- 
cient to  set  forth  such  rule  or  order,  and  the  warrant  thereon,  and  that 
the  in^lvent,  in  any  order,  rule,  warrant,  or  other  proceeding  men- 
tioned, has  been  duly  discharged  under  this  act,  or  some  other  act  for 
the  relief  of  insolvent  debtors,  if  he  has  been  so  discharged,  or  if  he  has 
not  been  so  discharged,  that  he  has  applied  by  petition  to  the  said 
court  for  his  or  her  discharge  from  custody,  according  to  the  provisions 
of  this  act,  without  setting  forth  in  any  such  order,  rule,  warrant,  or 
other  proceeding  the  petition,  order  vesting  the  estate  of  any  such  pri- 
soner in  the  provisional  assignee,  appointment  of  assignee,  or  assignee 
or  assignees,  or  the  schedule,  balance  sheet,  order  for  hearing,  adju- 
dication, order  for  discharge,  or  any  other  rule,  order,  or  proceeding  of 
or  in  the  said  court,  or  any  part  thereof,  except  as  aforesaid. 

VOL.  II.  T  I 
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Before  whom 
affidavits  are  to 
be  Rwora. 


AFFIDAVITS. 

112.  And  be  it  enacted,  That  all  affidavits  to  be  used  before  the  said 
court,  or  any  commissioner  thereof,  or  any  justices  pf  the  peace,  or 
any  officer  of  the  said  court,  or  any  examiner  appointed  as  aforesaid 
under  this  act,  shall  and  may  be  sworn  before  the  said  court,  or  any 
commissioner  thereof,  or  any  commissioner  appointed  by  the  said  court 
for  the  purpose  of  taking  affidavits,  or  any  master  extraordinary  in 
Chancery,  or  commissioner  for  taking  affidavits  in  any  of  the  superior 
courts  of  Westminster,  or  in  Scotland  or  Ireland  before  a  magistrate  of 
the  county,  city,  town,  or  place  where  any  such  affidavit  shall  be  sworn. 


Recovery  of 
costs. 


PROCESS   FOR   COSTS. 

113.  And  be  it  enacted.  That  in  all  cases  in  which  the  said  court, 
or  any  commissioner  thereof,  or  any  justices,  is  or  are  by  this  act  au- 
thorized, to  award  costs  against  any  person  or  persons,  it  shall  be  lawful 
for  the  said  court  to  cause  such  costs  to  be  recovered  from  such  person 
or  persons  in  the  same  manner  as  costs  awarded  by  a  rule  of  any  of  the 
superior  courts  at  Westminster  may  be  recovered. 


Court  to  admit 
attomies  to 
practise  there- 
in. 


Persons  not  du- 
ly appointed, 
practising  as  at- 
tomies, guilty 
of  contempt. 


ATTORNIES. 

1 14.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  insolvent 
debtors  shall  and  may  admit,  at  their  discretion,  any  number  of  fit 
persons,  being  attomies  of  any  of  the  superior  courts  at  Westminster, 
to  practise  in  the  said  court  as  attomies  on  behalf  of  such  prisoners  in 
such  actual  custody  as  aforesaid,  which  admissions  shall  in  all  cases  be 
made  without  the  payment  of  any  fee  or  gratuity  whatsoever,  and  shall 
be  filed  of  record  in  the  said  court;  and  that  all  persons  now  admitted 
as  attomies  in  the  court  now  established  for  the  relief  of  insolvent 
debtors  shall  be  deemed  to  be  effectually  admitted  in  the  said  court 
hereby  continued  as  aforesaid ;  and  that  in  case  any  person  not  so  ad- 
mitted on  the  files  of  the  said  court,  or  having  after  such  admission 
been  removed  from  the  said  files,  or  ceased  to  be  an  attorney  of  any  of 
the  superior  courts  at  Westminster,  shall  practise  in  the  said  court  as 
an  attorney  on  behalf  of  any  prisoner  in  such  actual  custody  as  afore- 
said, he  shall  be  deemed  and  taken  to  be  guilty  of  a  contempt  of  the 
said  oourty  and  that  every  person  so  guilty  of  any  such  contempt  as 
aforesaid  shall  be  liable  to  fine  as  well  as  imprisonment  for  the  same. 
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ADVERTISEMENTS. 

115.  And  be  it  enacted,  That  the  sum  of  three  shillings  and  no  What  shall  be 
more  shall  be  paid  to  any  printer  or  proprietor  of  any  newspaper  for  So,f  ^f  ^dv**-" 
the  insertion  of  any  advertisement  by  this  act  directed  to  be  inserted  tisements. 

in  any  newspaper;  and  all  printers  and  proprietors  of  newspapers  are 
hereby  required  to  insert  the  same,  on  payment  of  the  said  sum  of 
three  shillings  for  the  insertion  thereof,  in  such  form  as  the  said  court 
or  any  commissioner  thereof  shall  from  time  to  time  direct. 

EXEMPTION    FROM   STAMP   DUTY. 

116.  And  be  it  enacted.  That  no  letter  of  attorney,  affidavit,  certifi-  Proceedings 
cate,  or  other  proceeding,  instrument,  or  writing  whatsoever,  before  or  °°^     5  tl° 
under  any  order  of  the  said  court,  or  before  or  under  any  order  of  any  sales  to  auction 
commissioner  thereof,  or  before  any  justice  or  justices  of  the  peace  ^^^' 
acting  in  the  execution  of  this  act,  nor  any  copy  thereof,  nor  any  ad- 
vertisement inserted  in  any  newspaper  by  the  direction  of  the  said 

court,  relating  to  matters  within  the  jurisdiction  of  the  said  court,  shall 
be  liable  to  or  chargeable  or  charged  with  the  payment  of  any  stamp 
or  other  duty  whatsoever;  and  that  no  sale  of  any  real  or  personal 
estate  of  any  such  prisoner  as  aforesaid  for  the  benefit  of  his  or  her 
creditors,  under  this  act,  shall  be  liable  to  any  auction  duty. 

UNCLAIMED   DIVIDENDS. 

117.  And  whereas  it  may  happen  that  money  may  remain  in  the  Court  may  in- 
said  court,  produced  by  the  estates  and  effects  of  insolvent  debtors,  ^®**  unclaimed 

i>        1         1*  i>    i»  inoneyi  •nd  ap- 

who  have  taken  the  benefit  of  this  or  some  other  act  for  the  rehef  of  ply  profit  to- 
insolvent  debtors,  which  has  not  been  or  may  not  be  claimed  by  the  ^^^  "Srt*** 
assignees  or  creditors  of  such  insolvents;  be  it  further  enacted.  That  it 
shall  be  lawful  for  the  said  court  to  cause  the  same  or  any  part  thereof 
to  be  invested  in  government  securities,  and  to  apply  the  interest  and 
profit  arising  therefrom  towards  defraying  the  expenses  of  the  said 
court:  Provided  always,  that  no  such  money  shall  be  so  invested  until 
the  same  shall  have  been  in  the  hands  of  the  said  court  for  twelve 
months  at  the  least. 


APPROPRIATION   OF   INTEREST  OF   DIVIDENDS. 

1 18.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  court  for  Court  em. 

the  relief  of  insolvent  debtors,  in  its  discretion,  to  direct  that  the  ex-  J^^fit^SnV*^ 
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payment 
expentes  of 
pnioner*!  dii- 
cfaaige. 


fiomniielaimed  poioes  of  applying  for  and  obtaining  the  disdiaige  of  any  prisiHier 
money  to  diiect  hq^  ^^^  m^  o^  any  part  of  Bodi  expenaes,  may  and  shall  be  paid 

out  of  the  estate  and  effects  of  sndi  prisoner  which  may  be  in  the 
hands  of  the  proyisional  or  other  assignee  or  assignees  nnder  this  act; 
and  if  the  same  shall  not  be  sufficient  for  that  purpose,  then  that  such 
expenses  or  any  part  thereof  may  and  shall,  in  cases  where  the  said 
court  shall  be  satisfied  that  the  prisoner  has  not  the  means  of  defiraying 
the  same,  be  paid  and  advanced  out  of  the  interest  and  profit  arising 
firom  any  gOYcmment  securities,  upon  which  any  undaimed  mon^ 
produced  by  the  esUtes  and  effects  of  insolvent  debtors  may  be  in- 
vested;  and  in  every  such  Ust-mentioned  case  the  estate  and  effects  of 
such  prisoner,  which  may  then  be,  or  may  thereafter  come  to  the 
hands  and  be  vested  in  the  provisional  or  other  assignee  or  assignees 
under  this  act,  shall  be  liable,  in  the  first  place,  to  repay  the  money  so 
advanced  and  paid,  and  the  said  court  is  hereby  authorized  to  make 
such  order  or  orders  as  shall  be  necessary  for  the  purpose. 


Pritonen  for 
debt,  or  their 
crediton,  not  to 
petition  any 
court,  for  cer- 
tain purposes, 
under  S8  G.  8, 
c  88. 


REPEAL  OF   LORDS    ACT. 

119.  And  be  it  further  enacted.  That  firom  and  after  the  passing  of 
this  act  no  prisoner  for  debt  shall  petition  any  court  for  his  or  her  dis- 
charge under  the  provisions  of  an  act  passed  in  the  thirty-second  year 
of  the  reign  of  his  late  majesty  King  George  the  Second,  intituled, 
^*  An  Act  for  the  Belief  of  Debtors  with  respect  to  the  Imprisonment 
of  their  Persons,  and  to  oblige  Debtors  who  shall  continue  in  Execu- 
tion in  Prison  beyond  a  certain  Time,  and  for  Sums  not  exceeding 
what  are  mentioned  in  the  Act,  to  make  Discovery  of  and  deliver  upon 
Oath  their  Estates  for  the  Creditors'  Benefit;"  nor  shall  any  creditor 
of  any  prisoner  petition  any  court  for  the  exercise  of  the  compulsory 
powers  given  against  debtors  under  the  provisions  of  the  act  above 
mentioned. 


Recorda  of  the 
court 


CUSTODY   OF   RECORDS. 

120.  And  be  it  enacted.  That  all  the  records,  papers,  documents, 
and  money  of  and  belonging  to  or  received  under  the  authority  of  the 
said  court  now  established  for  the  relief  of  insolvent  debtors,  and 
hereby  continued  as  aforesaid,  shall,  from  and  after  the  passing  of 
this  act,  remain  and  continue  in  the  custody  of  the  officers  of  the  said 
court  now  duly  having  the  custody  of  the  same  respectively,  or  of  such 
officer  or  officers  as  the  said  court  shall  at  any  tune  direct  to  receive 
the  same,  and  that  the  said  records  shall  be  deemed  and  taken  to  be 
the  records  of  the  said  court  so  hereby  continued  as  aforesaid. 
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INTERPRETATION   CLAUSE. 

121.  And  be  it  enacted.  That  this  act  shall  extend  to  aliens,  deni-  Construction  of 
zens,  and  women,  both  to  make  them  subject  thereto  and  to  entitle  *^ 

them  to  all  the  benefits  given  thereby;  and  all  powers  given  to  or 
duties  directed  to  be  performed  bj  the  Lord  Chancellor  may  be  per- 
formed by  the  Lord  Keeper  or  Lords  Commissioners  of  the  great  seal; 
and  all  powers  given  to  or  duties  directed  to  be  performed  by  the  court 
of  Review  may  be  performed  by  any  one  of  the  judges  of  the  same 
court;  and  that  whenever  this  statute  hath  used  words  importing  the 
singular  number  or  the  masculine  gender  only  it  shall  be  understood 
to  include  several  matters  as  well  as  one  matter,  and  several  persons  as 
well  as  one  person,  and  females  as  well  as  males,  and  bodies  corporate 
as  weU  as  individuals,  unless  it  be  otherwise  spedaUy  provided,  or 
there  be  something  in  the  subject  or  context  repugnant  to  such  con- 
struction; and  that  this  act  shall  not  extend  either  to  Scotland  or  Lre- 
land,  except  where  expressly  mentioned. 

122.  And  be  it  enacted,  That  this  act  may  be  amended,  altered,  or  Act  may  be  al- 
repealed  during  this  session  of  Parliament.  *^'^°* 

COMMENCEMENT  OF  ACT. 

123.  And  be  it  enacted,  That  this  act  shall,  as  to  all  matters  not  Commence- 
otherwise  provided  for,  commence  and  come  into  operation  on  the  first  "^^^  of  Mt. 
day  of  October  one  thousand  eight  hundred  and  thirty-eight. 


SCHEDULE  TO  WHICH  THIS  ACT  REFERS. 


No.  1 . — Writ  of  Capias. 

Victoria,  ^c, to  the  sheriff  of or  to  the  constable  of 

Dover  CasUe,  or  to  the  mayor  and  bailiffs  of  Berwick-upon-Tweed, 
[or  08  the  case  may  6«],  greeting. 

We  command  you  that  you  omit  not  by  reason  of  any  liberty  in  your 
bailiwick,  but  that  you  enter  the  same,  and  take  C,  D.,  if  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep  until  he  shall  have 
given  you  bail,  or  made  deposit  with  you  accarding  to  law,  in  an 
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action  on  promises  [pr^  of  debt,  &c.]  at  the  suit  of  A.  B,,  or  until 
the  said  C  D,,  shall  by  other  lawful  means  be  discharged  firom 
your  custody.  And  we  do  further  command  you  that  on  execution 
hereof  you  do  deliver  a  copy  hereof  to  the  said  C.  D,  And  we  hereby 
require  the  said  C,  D.  to  take  notice^  that  within  eight  days  after  the 
execution  hereof  on  him,  inclusive  of  the  day  of  such  execution,  he 

should  cause  special  bail  to  be  put  in  for  him  in  our  court  of ,  to 

the  said  action,  and  that  in  default  of  so  doing  such  proceedings  may 
be  had  and  taken  as  are  mentioned  in  the  warning  written  or  indorsed 
hereon.  And  we  do  further  command  you,  that  immediately  after  the 
execution  hereof  you  do  return  this  writ  to  our  said  court  of ,  to- 
gether with  the  manner  in  which  you  shall  have  executed  the  same,  and 
the  day  of  the  execution  thereof;  or  if  the  same  shall  remain  unexe- 
cuted, then  that  you  do  so  return  the  same  at  the  expiration  of  one 
calendar  month  from  the  date  hereof,  or  sooner  if  you  shall  be  thereto 
required  by  order  of  the  said  court  or  by  any  judge  thereof.  Witness 
at  Westminster,  [or  as  the  case  may  fie],  the        ■  day  of . 

Memoratidum  to  he  subscribed  to  the  Writ. 

This  writ  is  to  be  executed  within  one  calendar  month  from  the  date 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant, 

If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff  may  proceed  against  the  sheriff  or 
on  the  bail  bond. 

Indorsements  to  be  made  on  the  Writ, 

Bail  for pounds  by  order  of  [naming  the  judge  making  the  w- 

der\  dated  this day  of . 

This  writ  was  issued  by  E,  F.  of ,  attorney  for  the  plaintiff  [or 

plaintiffs]  within  named. 

Or, 

This  writ  was  issued  in  person  by  the  plaintiff  within  named,  who  re- 
sides at [mention  the  dty,  town^  or  parish,  and  also  the  name  of 

the  hamlet,  street,  and  number  of  the  house  of  the  plaintiff^ s  residence, 
\f  any  such  there  be"]. 
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2  VICT.  Cap.  U.— [Bay al  Assent,  June  4th,  1839.] 

Jn  Act  for  the  better  Protection  of  Purchasers  against  Judgments, 
Crown  Debts,  Lis  pendens,  and  Fiats  in  Bankruptcy. 

DOCKETS   TO    BE    CLOSED. 

Whereas  it  is  desirable  that  fiirther  protection  should  be  afforded  to 
purchasers  against  judgments,  crown  debts^  and  lis  pendens:  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same.  That  no  judgment  shall  hereafter  be  docketted  under  the  provi-  No  judgments 
sions  of  an  act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  their  docketted*  un" 
late  Majesties  Bang  William  and  Queen  Mary,  intituled  **  An  Act  for  der  the  provi- 
the  better  Discovery  of  Judgments  in  the  Courts  of  King's  Bench,  w's  M  c  2I) 
Common  Pleas,  and  Exchequer,  at  Westminster,"  but  that  all  such 
dockets  shall  be  finally  closed  immediately  ailer  the  passing  of  this 
act,  without  prejudice  to  the  operation  of  any  judgment  already  doc- 
ketted and  entered  imder  the  said  recited  act,  except  so  far  as  any 
such  judgment  may  be  affected  by  the  provisions  hereinafter  con- 
tained. 

DOCKETTED   JUDGMENTS   TO    BE    ENTERED    PURSUANT    TO    1    VICT. 

C.   110. 

2.  And  be  it  enacted.  That  no  judgment  already  docketted  and  Astojudg- 
entered  under  the  said  recited  act  of  their  late  Majesties  King  William  ™*!?^  already 
and  Qaeen  Mary  shall  after  the  first  day  of  August  one  thousand  eight 
hundred  and  forty-one  affect  any  lands,  tenements,  or  hereditaments, 
as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until  such  me- 
morandum or  minute  thereof  as  is  prescribed  in  an  act  passed  in  the 
first  and  second  years  of  her  present  Majesty  Queen  Victoria,  intituled 
''An  Act  for  abolishing  Arrest  on  Mesne  Process  and  Civil  Actions,    1  vict  c.  llo. 
except  in  certain  Cases;    for  extending  the  Remedies  of  Creditors 
against  the  Property  of  Debtors;  and  for  amending  the  Laws  for  the 
Relief  of  Insolvent  Debtors  in  England,"  shall  be  left  with  the  senior 
Master  of   the  court  of  Common  Pleas  at  Westminster,   who  shall 
forthwith  enter  the  same  in  manner  thereby  directed  in  regard  to  judg- 
ments; and  such  officer  shall  be  entitled  for  any  such  entry  to  the  sum 
of  five  shillings. 
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DATS  OF  MIlfVTB. 

The  date  when  3.  And  be  it  enacted.  That  in  addition  to  the  entry  by  tbe  siid 
dam°ofTi^^^  last-mentioned  act  or  by  this  act  required  to  be  made  in  a  book  by  the 
ment  is  left  to  senior  Master,  of  the  partieolars  to  be  contained  in  every  memonn- 
berateied  in  a  j^^^  ^^  minute  left  with  him  of  any  judgment,   decree,  or  order, 

rule  or  order,  he  shall  insert  in  such  book  the  year  and  the  day  of  the 
month  when  every  such  memorandum  or  minute  is  so  left  with  him. 


JUDOMBNT8  TO   BE   RE-BNTERBD   PERIODICAIXT. 

Jadgmenu  4.  And  be  it  enacted.  That  all  judgments  of  any  of  the  superior 

firoment^*^"  courts,  decrees  or  orders  in  any  court  of  equity,  roles  of  a  court 
be  void,  unlees  of  common  law,  and  orders  in  bankruptcy  or  lunacy,  which  since  the 
Jj^^™"*J^    passing  of  the  said  recited  act  of  the  first  and  second  yesrs  of  the 

reign  of  her  present  Majesty  have  been  r^stered  under  the  pronsions 
therein  contained,  or  which  shall  hereafter  be  so  registered,  shall,  after 
the  expiration  of  five  years  from  the  date  of  the  entry  thereof  be  noU 
and  void  against  lands,  tenements,  and  other  hereditaments,  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  a  like  memorandum  or  minute 
as  was  required  in  the  first  instance  b  again  left  with  the  senior 
Master  of  the  said  court  of  Common  Pleas  within  five  years  before  the 
execution  of  the  conveyance,  settlement,  mortgage,  lease,  or  other  deed 
or  instrument  vesting  or  transferring  the  legal  or  equitable  right,  tide, 
estate,  or  interest  in  or  to  any  such  purchaser  or  mortgagee  for  Tshi* 
able  consideration,  or  as  to  creditors,  within  five  years  befisre  the  right 
of  such  creditors  accrued,  and  so  toties  quoties,  at  the  expiration  of 
every  succeeding  five  years;  and  the  senior  Master  shall  forthwith 
re-enter  the  same  in  like  manner  as  the  same  was  originaUy  entered; 
and  such  officer  shall  be  entitled  for  any  such  re-entry  to  the  sum  of 
one  shilling. 

PURCHASERS  WITHOUT   NOTICE. 

JadgmenU  5.  Provided  also,  and  be  it  enacted.  That  as  against  purchasers  and 

noMo^ect  ™^''^l*g^^  without  notice  of  any  such  judgment,  decrees  or  orders, 

purchasers  or  rules  or  orders,  as  aforesaid,  none  of  such  judgments,  decrees  or  orders, 

mortgagees^  rules  or  orders,  shall  bind  or  affect  any  lands,  tenements,  or  heredita- 

sively  than  ments,  or  any  interest  therein,  further  or  otherwise  or  more  extensively 

judgmenu  of^  ^  ^^y  respect,  although  duly  registered,  than  a  judgment  of  one  of 

would  hitherto  the  superior  courts  aforesaid  would  have  bound  such  purchaser  or 

have  done.  mortgagee  before  the  said  act  of  the  first  and  second  years  of  the  reign 
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of  her  present  Majesty,  where  it  had  been  dnlj  docketted  according 
to  the  kw  then  in  force. 


EXTINCT  JUDOMENTS. 

6.  Provided  also,  and  be  it  enacted.  That  nothing  in  the  said  recited  Not  to  revi? e 

act  of  her  present  Majesty  nor  in  this  act  contained  shall  extend  to  |j^''°  xtin- 

revive  or  restore  any  jndgment  which  shall  be  extiogaished  or  barred,  gnished  or  bar- 

nor  shall  the  same  extend  to  afiect  or  prejadice  any  judgment  as  be-  ^^ 
tween  the  parties  thereto,  or  their  representatives,  or  those  deriving 
as  vdnnteers  under  them. 


REOI8TRT  OF  LIB  PENDENS. 

7.  And  be  it  enacted.  That  no  lis  pendens  shall  bind  a  purchaser  Puchasen  not 
or  mortgagee  vrithout  express  notice  thereof,  unless  and  until  a  memo-  by^n*^**^  - 
randum  or  minute,  containing  the  name  and  the  usual  or  last  known  decs  unless 
place  of  abode,  and  the  title,  trade,  or  profession,  of  the  person  whose  JJ]**^,^,^ 
estate  is  Intended  to  be  affected  thereby,  and  the  court  of  equity,  and  as  directed  by 
the  title  of  the  cause  or  information,  and  the  day  when  the  bill  or  in-  ^^  *^ 
formation  was  filed,  shall  be  left  with  the  senior  Master  of  the  said 

court  of  Cknnmon  Fleas,  who  shall  forthwith  enter  the  same  particu- 
lars in  a  book  as  aforesaid,  in  alphabetical  order,  by  the  name  of  the 
person  whose  estate  is  intended  to  be  affected  by  such  lis  pendens; 
and  such  officer  shall  be  entitled  for  any  such  entry  to  the  sum  of  two 
shillings  and  sixpence;  and  the  provisions  hereinbefore  contained  in 
regard  to  the  re-entering  of  judgments  every  five  years,  and  the  fee 
payable  to  the  officer  diereon,  shall  extend  to  every  case  of  lis 
pendens  which  shall  be  registered  under  the  provisions  of  this  act. 

REOISTRY   OF  CROWN    DEBTS. 

8.  And  be  it  enacted.  That  no  judgment,  statute,  or  recognisance  Recognisances 
which  shall  hereafter  be  obtained  or  entered  into  in  the  name  or  upon  entered  into 

'        not  to  affect 

the  proper  account  of  her  Majesty,  her  heirs  or  successors,  or  in-  porehasen,  un- 
quisition  by  which  any  debt  shall  be  found  due  to  her  Majesty,  her  I?*/"^^^*^' 
heirs  or  successors,  or  obligation  or  specialty  which  shall  hereafter  ed  by  this  act. 
be  made  to  her  Majesty,  her  heirs  or  successors,  in  the  manner  di- 
rected by  an  act  passed  in  the  thirty-third  year  of  the  reign  of  his  late 
Majesty  King  Henry  the  Eighth,  intituled  "  The  Erection  of  the  Court  33  Hen.  8,  c 
of  Surveyors  of  the  King^s  Lands,  and  the  Names  of  the  Officers  there,  ^^• 
and  their  Authority,"  or  any  acceptance  of  office  which  shall  hereafter 
be  accepted  by  officers  whose  lands  shall  thereby  become  liable  for  the 
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payment  and  satisfaction  of  arrearages  under  the  proTisions  of  the  act 

passed  in  the  thirteenth  year  of  the  reign  of  her  late  Majesty  Qaeen 

13  Eliz.  c  4.     Elizabeth^  intituled  ''An  Act  to  make  the  Lands,  Tenements,  Groods, 

and  Chattels  of  Tellers,  Beceivers,  et  csetera,  liable  to  the  Payment  of 
their  Debts,"  shall  affect  any  lands,  tenements,  or  hereditaments,  as 
to  purchasers  or  mortgagees,  unless  and  until  a  memorandum  or 
minute,  containing  the  name  and  the  usual  or  last  place  of  abode,  and 
the  title,  trade,  or  profession,  of  the  person  whose  estate  is  intended  to 
be  affected  thereby,  and  also  in  the  case  of  any  judgment  the  court  and 
the  title  of  the  cause  in  which  such  judgment  shall  haye  been  obtained, 
and  the  date  of  such  judgment,  and  the  amount  of  the  debt,  damages, 
and  costs  thereby  recovered,  and  also  in  the  case  of  a  statute  or  recogni- 
sance the  sum  for  which  the  same  was  acknowledged,  and  before  whom 
the  same  was  acknowledged,  and  the  date  of  the  same,  and  also  in  the 
case  of  an  inquisition  the  sum  thereby  found  to  be  due,  and  the  date 
of  the  same,  and  also  in  the  case  of  an  obligation  or  specialty  the  sum 
in  which  the  obligee  shall  be  bound,  or  for  which  the  obligation  or  spe- 
cialty shall  be  made,  and  the  date  of  the  same,  and  also  in  the  case  of 
acceptance  of  office  the  name  of  the  office  and  the  time  of  the  officer 
accepting  the  same,  shall  be  left  with  the  senior  Master  of  the  said 
court  of  Common  Pleas,  who  shall  forthwith  enter  the  same  particulars 
in  a  book,  to  be  intituled  ''  The  Tndex  to  Debtors  and  Accountants  to 
the  Crown,"  in  alphabetical  order  by  the  name  of  the  person  whose 
estate  is  intended  to  be  affected  by  such  judgment,  statute,  or  recogni- 
sance, inquisition,  obligation,  or  specialty,  or  the  acceptance  of  anj 
office;  and  such  officer  shall  be  entitled  for  any  such  entry  to  the  sum 
Registry  to  be  of  two  shilhugs  and,  sixpence;  and  all  persons  shall  be  at  liberty  to 
open  to  inspec-  search  the  same  book,  and  also  the  other  book  to  be  kept  according  to 

the  provisions  of  the  said  recited  act  of  the  first  and  second  years  of 
the  reign  of  her  present  Majesty,  or  either  of  the  said  books,  on 
payment  of  the  sum  of  one  shilling,  whether  one  only  or  both  of  the 
said  books  shall  be  searched,  and  no  multiphcation  of  books  is  to 
increase  the  fee. 


REGISTRY    OF    A    UUIETUS. 

Qoiettis  to  9*  ^^^  ^  1^  enacted.  That  whenever  a  quietus  shall  be  obtained 

debtors  or  ac-  \yj  ^  debtor  or  accountant  to  the  Crown,  and  an  office  copy  thereof 
the  Crown  to  ^hall  be  left  with  the  senior  Master  of  the  said  court  of  Common  Pleas, 
be  registered,      together  with  a  certificate,  signed  by  the  accountant  general,  that  the 

same  may  be  registered,  the  said  Master  shall  forthwith  enter  the 
same  in  the  said  book  of  debtors  and  accountants  to  the  Crown,  in  al- 
phabetical order,  by  the  name  of  the  person  whose  estate  is  intended 
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to  be  dtschaiged  by  sodi  qiiietiis»  with  the  date,  and  shall  for  any 
such  entry  be  entitled  to  a  fee  of  two  shillings  and  sixpence* 

DISCHARGE   OF  CROWN    DEBTOR'S    ESTATE. 

10.  And  whereas  it  is  expedient  to  make  farther  provision  for  the  For  difehaige 
discharge  of  an  estate  belonging  to  a  debtor  or  accountant  to  the  Crown  ^^^  esutet  of 
from  the  claim  of  the  Crown  in  the  hands  of  a  purchaser  or  mortgagee,  countants  tothe 
although  the  debt  or  habihty  shall  not  be  fully  discharged;    be  it  ^^  ^"  ^^ 
therefore  enacted.  That  it  shall  be  lawful  for  the  commissioners  of  her 

Majesty's  treasury  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land for  the  time  being  or  any  three  of  them,  by  writing  under  their 
hands,  upon  payment  of  such  sums  of  money  as  they  may  think  fit  to 
require  into  the  receipt  of  her  Majesty's  exchequer,  to  be  applied  in 
liquidation  of  the  debt  or  hability  of  any  debtor  or  accountant  to  the 
Crown,  or  upon  such  other  terms  as  they  may  think  proper,  to  certify 
that  any  lands,  tenements,  or  hereditaments  of  any  such  crown  debtor 
or  accountant  shall  be  held  by  the  purchaser  or  mortgagee  or  intended 
purchaser  or  mortgagee  thereof,  his  or  their  heirs,  executors,  ad- 
ministrators, and  assigns,  wholly  exonerated  and  discharged  from  all 
further  claims  of  her  Majesty,  her  heirs  or  successors,  for  or  in  respect 
of  any  debt,  claim,  or  liability,  present  or  future,  of  the  debtor  or  ac- 
countant to  whom  such  lands,  tenements,  or  hereditaments  belonged, 
or,  in  cases  of  leases  for  fines,  to  certify  that  the  lessees,  their  heirs, 
executors,  administrators,  and  assigns,  shall  hold  so  exonerated  and 
discharged,  without  prejudice  to  the  rights  and  remedies  of  the  Crown 
against  the  reversion  of  the  lands,  tenements,  or  hereditaments,  com- 
prised in  any  such  leases,  and  the  rents  and  covenants  reserved 
and  contained  by  and  in  the  same;  and  thereupon  the  same  lands, 
tenements,  or  hereditaments  shall  respectively  be  held  accordingly 
wholly  exonerated  and  discharged  as  aforesaid,  but  in  the  cases  of 
leases  without  prejudice  as  aforesaid. 

PART   DISCHARGE. 

1 1 .  Provided  also,  and  be  it  enacted.  That  any  such  certificate,  or   Discharge  of 

the  discbarire  of  any  such  lands,  tenements,  or  other  hereditaments   P"*  ^^  *^J  ?•• 

...  tate  of  a  debtor 

by  virtue  of  this  act,  shall  in  nowise  impeach,  lessen,  or  affect  the   or  creditor  to 

right  or  power  of  her  Majesty,  her  heirs  or  successors,  to  levy  the  ^^®  S'^'^'}  ^^' 

whole  of  any  debt  or  demand  which  may  at  any  time  be  due  from  of  the  Crown  on 

any  such  debtor  or  accountant  to  the  Crown  out  of  or  from  any  other  J|^®'  '*"^*  ^*" 
lands,   tenements,   or  hereditaments   which  would   have  been  liable 
thereto  in  case  no  such  certificate  had  been  granted  and  no  such  dis- 
charge had  been  obtained. 
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PI7RCHA8E   FROM    BANKRUPT  WITHOUT  NOTICE. 

For  protection  12.  And  whereas  it  is  expedient  that  fnrther  provision  should  be 
of  purchasers  made  for  the  protection  of  purchasers  against  secret  acts  of  bank- 
fiau  of  bsDk-  niptcy  and  fiats  in  bankruptcy;  be  it  therefore  enacted,  That  all  con* 
rop^* .  veyances  by  any  bankrupt  bond  fide  made  and  executed  before  the  date 

and  issuing  of  the  fiat  against  such  bankrupt  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  committed,  provided  the 
person  or  persons  to  whom  such  bankrupt  so  oonyeyed  had  not  at  the 
time  of  such  conyeyance  notice  of  any  prior  act  of  bankruptcy  by 
him  committed. 


PURCHASE    FROM    BANKRUPT  WITH    NOTICE. 

Purchases  from  13.  And  be  it  enacted.  That  no  purchase  from  any  bankrupt  bonft 
bankrupts  not     £^  m^^j  fQ,  valuable  consideration  where  the  purchaser  had  notice 

to  be  impeached 

unless  oommis-  at  the  time  of  such  purchase  of  an  act  of  bankruptcy  by  such  bank- 
sion  issued  out  fgp^  committed,  shall  be  impeached  by  reason  thereof,  unless  the  corn- 
months,  mission  against  such  bankrupt  shall  have  been  sued  out  within  twelve 

calendar  months  after  such  act  of  bankruptcy. 


IRELAND. 

Act  not  to  ex-         14.  And  be  it  enacted.  That  this  act  shall  not  extend  to  Ireland. 

tend  to  Ireland. 
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2  &  3  VICT,  Cap.  29.— [Boy alJMeni,  July  19th,  1839.] 

Jh  Act  for  the  better  Protection  o/Partiee  deaUng  with  Pereona  liable 

to  the  Bankrupt  Laws* 

DBALIN68  AND  PROCBEDINOB,   BY,  WITH,  OR  AOAINST  BANKRUPTS, 

WITHOUT  NOTICE. 

Whereas  bj  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled  **  An  Act  to  amend  the  6  G.  4,  o.  16. 
Laws  relating  to  Bankmpts,''  it  was  among  other  things  enacted,  that 
all  payments  really  and  bond  fide  made  by  any  bankrupt  or  by  any  per- 
son on  his  behalf,  before  the  date  and  issuing  of  the  commission  against 
such  bankrupt,  to  any  creditor  of  such  bankrupt,  (such  payment  not 
being  a  fraudulent  preference  of  such  creditor),  should  be  deemed  yalid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, and  that  all  payments  reaOy  and  bond  fide  made  to  any  bank- 
rupt before  the  date  and  issuing  of  the  commission  against  such  bank- 
rupt should  be  deemed  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy committed,  and  that  such  creditor  should  not  be  liable  to  reftmd 
the  same  to  the  assignees  of  such  bankrupt,  provided  the  person  so 
dealing  with  the  bankrupt  had  not  at  the  time  of  such  payment  to  such 
bankrupt  notice  of  any  bankruptcy  committed:  And  whereas  by  an 
act  passed  in  this  present  session  of  Parliament,  intituled  **  An  Act  for  2  Vict.  c.  11. 
the  better  Protection  of  Purchasers  against  Judgments,  Crown  Debts, 
Ids  pendens,  and  Fiats  in  Bankruptcy,''  it  is  amongst  other  things 
enacted,  that  all  conveyances  by  any  bankrupt  bond  fide  made  and  ex- 
ecuted before  the  date  and  issuing  of  the  fiat  against  such  bankrupt  shall 
be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  him  commit- 
ted, provided  the  person  or  persons  to  whom  such  bankrupt  so  con- 
veyed had  not  at  the  time  of  such  conveyance  notice  of  any  prior  act 
of  bankruptcy  by  him  committed:  And  whereas  it  is  expedient  that 
further  protection  should  be  given  to  persons  dealing  wiUi  bankrupts 
before  the  issuing  of  any  fiat  against  them:  Be  it  therefore  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  That  all  con-  All  contracts, 
tracts,  dealings,  and  transactions  by  and  with  any  bankrupt  really  and  ^  ^"^  ^^ 
bon&  fide  made  and  entered  into  bdfore  the  date  and  issuing  of  the  fiat  with  any  bank* 
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rapt  mmrions  to  against  him,  and  all  execntions  and  attachments  against  the  lands  and 
^^i^to and  if-  tenements  or  goods  and  chattels  of  sach  bankrapt,  bond  fide  executed 
flat,  to  be  valid,  or  levied  before  the  date  and  issoing  of  the  fiat,  shall  be  deemed  to  be 
bS'^DTiw****  valid,  notwithstanding  any  prior  act  of  bankmptcj  hj  sach  bankrupt 
baakniftoj.        committed;  provided  the  person  or  persons  so  dealing  with  such  bank- 
rupt, or  at  whose  suit  or  on  whose  account  such  execution  or  attach- 
ment shall  have  issued,  had  not  at  the  time  of  such  oontract,  dealing 
or  transaction,  or  at  the  time  of  executing  or  levying  such  execution  or 
attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  committed; 
provided  also,  that  nothing  herein  contained  shall  be  deemed  or  taken 
to  give  validity  to  any  payment  made  by  any  bankrupt  being  a  firandn- 
lent  preference  of  any  creditor  or  creditors  of  such  bankrupt,  or  to  any 
execution  founded  on  a  judgment  on  a  warrant  of  attorney  or  cognovit 
given  by  any  bankrupt  by  way  of  such  fraudulent  preference. 

Act  maj  ba  n-       2.  And  be  it  further  enacted,  That  this  act  may  be  repealed  or 
^"^  altered  by  any  other  act  in  this  present  session  of  Parliament 
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OBSERVATIONS  (a) 


ON  THE 


STAMP  LAWS  RELATING  TO  CONVEYANCES. 


IF  the  framers  of  the  Stamp  Laws  had  heen  practical  convejancers,  it  Impolicy  of  the 
is  probable  that  manj  cases  would  have  occurred  to  them  which  are  ^**™P  Lhwa. 
wholly  unprovided  for,  and  that  many  which  did  occur  to  them  would 
have  been  provided  for  in  a  very  different  manner.  There  is  no  branch 
of  the  statute  law  which,  from  its  partial,  uncertain,  and  vexatious  ope- 
ration, and  from  the  scattered  and  confused  state  of  its  provisions,  more 
urgently  demands  amendment  and  consolidation.  The  revision  of  the 
Stamp  Laws  is  equally  a  measure  of  justice  and  expedience,  whether  we 
regard  the  safety  of  titles,  the  facility  of  alienation,  (which  ought  not  to 
be  affected  by  mere  fiscal  regulations  (b),)  the  responsibility  of  solici- 
tors, or  the  interests  of  the  revenue.  The  latter  consideration  alone 
would  probably  lead  to  material  alterations  in  those  laws,  if  a  more  en- 
larged policy  did  not  dictate  a  total  change  of  system.  They  are 
vicious  in  principle;  and,  as  will  be  seen  in  the  progress  of  these  ob- 
servations, not  less  faulty  in  their  details  (c). 

(a)  These  obBervations  have  been  prolixity,  and  ezcessiTe  anxiety  to  pro- 
transferred  from  a  work  published  by  Tide,  in  detail,  for  all  possible  cases, 
the  writer  in  1830,  with  such  alterations  Amidst  the  confusion  of  words,  it  is,  in 
and  additions  as  subsequent  decisions  most  cases,  difficult  to  detect  the  mean- 
have  rendered  necessary,  or  farther  ex-  ing ;  while,  in  some,  the  object  has  en- 
perience  has  suggested.  It  is  necessary  tirely  escaped.  Thus,  the  preamble  to 
to  state,  that,  with  the  exception  of  the  act  of  54  Geo.  3,  c.  168,  for  amende 
those  portions  only  of  the  matter  which  ing  the  law  respecting  the  attestation  of 
are  now  first  submitted  to  the  profes-  appointments,  never  once  hits  the  case 
sion,  the  whole  appeared  in  the  above  to  which  the  remedy  was  meant  to  be 
work.  applied.     And  in  the  act  of  9  Geo.  4, 

(b)  Sugden's  (Sir  E.)  Lett,  to  Mr.  c.  94,  for  rendering  valid  bonds,  &c., 
Humphreys,  74  to  76 ;  Mr.  Tyrrell's  for  the  resignation  of  ecclesiastical  pre- 
Suggestions,  (not  published),  304.  ferments,   although   the  words   ''  upon 

(c)  Among  the  vices  of  legislation  in  notice  or  request/'  occur  in  the  marginal 
ell  times,  but  more  especially  in  modem  abstract  of  the  first  section,  we  look  in 
times,  must  be  reckoned  its  insufierable  vain  for  any  mention  of  the  notice  or  re- 
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Design  of  these 
observations. 


Genera]  princi- 
ples of  con- 
struction. 


Consequences 
of  not  duly 
stamping. 


But  our  present  business  is  with  the  practical  operation  of  the  sta- 
tutes now  in  force;  more  especially  the  last  act  of  the  55  Geo.  3,  c.  184. 
An  attempt  will  be  made  to  furnish  a  summary  statement  of  the  general 
principles,  and  of  the  more  important  decisions,  in  regard,  especially, 
to  the  stamping  of  conveyances. 

The  governing  principle,  in  the  construction  of  the  Stamp  Laws,  is 
liberality  towards  the  subject,  which,  in  some  instances,  has  bordered 
on  laxity.  It  is  laid  down,  as  a  well-settled  rule,  that  every  charge 
upon  the  subject  must  be  imposed  by  clear  and  unambiguous  lan- 
guage (</);  that  acts  of  FarUament,  imposing  duties,  are  to  receive 
such  a  construction  as  will  not  render  any  instrument  liable  to  them, 
unless  manifestly  within  the  intention  of  the  legislature  (e) ;  that  the 
language  of  the  acts  must  be  interpreted  according  to  its  ordinary 
meaning  and  acceptation  (/) ;  and  that  words  of  exemption  must  be 
largely  expounded  (^). 

The  want  of  a  stamp,  or  of  a  proper  stamp,  does  not  avoid  (A)  the 
instrument,  or  suspend  its  operation,  but  renders  it,  until  stamped,  in- 
admissible in  evidence  (t),  and  unavailable  at  law  and  in  equity  (^'),  for  anj 
purpose  within  its  scope  or  contemplation  (k);  although  an  unstamped 
instrument  may  be  read  with  a  view  to  collateral  matters  (Z),  foreign  to 
its  object,  and  not  requiring  any  operative  or  obligatory  force,  as  a  con- 
veyance or  contract,  to  be  attributed  to  it.  And  if  the  matter  contained 
in  the  instrument  can  be  substantiated  by  means  of  other  evidence,  the 
non-production  of  the  instrument,  or  its  production  without  a  proper 
stamp,  will  be  unimportant;  and  although,  in  the  latter  case,  it  cannot 
be  received  as  evidence,  yet  it  may,  like  any  other  paper,  be  looked  at 


quest  upon  which  the  resignation  is  to  be 
made;  nor  does  the  word  ''bonds/' 
which  is  prominent  in  the  title  and 
preamble,  once  occur  in  the  body  of  the 
act.  And  see  obseryations,  infra,  p. 
512y  n.,  on  the  act  of  3  Geo.  4,  c.  117. 
Unfortunately,  the  treatment  to  which  a 
bill  is  exposed  in  passing  through  the 
two  Houses,  is  by  no  means  calculated 
to  improve  its  symmetry.  However 
clear  and  consistent,  on  its  first  intro- 
duction, it  is  always  in  danger  of  issuing 
forth  a  shapeless  mass  of  incongruous 
provisions.  Such  crudities  must  con- 
tinue to  deform  our  statute  book,  unless 
arrangements  can  be  made  for  the  final 
revision  of  bills,  with  the  Tiew  of  render- 
ing the  clauses  coherent,  after  the  substan- 
tial enactments  have  been  agreed  upon. 
(d)  Doe  V.  Diamond,  4  B.  &  C.  243. 


(e)  Tomkifu  v.  A$My,  6  B.  &  C.  541 . 

(/)  Blandy  v.  Herbert,  9B.  &C.396. 

(g)  Warrington  v.  Furbor,  8  East, 
242. 

(A)  Robinson  v.  MacdonneU,  5  M.  & 
S.  228. 

(0  5  WiU.  &  M.  c.  21,  s.  11 ;  9  &  10 
Will.  3,  c.  25,  s.  59 ;  23  Geo.  3,  c.  58, 
s.  12 ;  55  Geo.  3,  c.  184,  s.  8. 

{J)  See  Totdmin  v.  Price,  5  Ve». 
240. 

(k)  Seott  T.  Jonee,  4  Taunt  865; 
Rex  V.  GilUon,  1  Taunt.  95 ;  WkitweU 
V.  Dinudale,  Peake's  R.  167;  Tamer 
V.  Power,  7  B.  &  C.  625. 

(0  Forsyth  v.  Jervis,  1  Stark.  437 ; 
Rex  V.  Pendleton,  15  East,  449  ;  3  Bos, 
&  P.  311 ;  Rex  v.  Reculist,  2  Leach, 
703.  See  Rex  v.  Gillson,  I  Taunt  95; 
Corder  v.  Drokrford,  3  Taunt  328. 
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hj  a  witness  to  refresh  his  memary  (m).  But  a  jurj  cannot  be  per- 
mitted to  draw  a  condusion  of  fact  from  an  unstamped  instrument  (n). 
Notwithstanding  that  an  instrument,  not  duly  stamped,  cannot  be  given 
in  evidence  in  anj  judicial  proceeding,  it  may  be  stamped  in  the  pro- 
gress of  the  action  or  suit,  if  the  instrument  be  one  upon  which  a 
stamp  may  be  affixed  afler  it  has  begun  to  operate,  on  payment  of  the 
penalty  (o),  if  any;  otherwise  it  must  be  stamped  before  the  commence- 
ment of  the  proceeding  (p).  But  if  the  frame  of  the  record  be  not  such 
as  to  compel  the  plaintiff  to  produce  the  instrument,  as  where  the  de« 
fendant  admits  it,  the  court  never  examines  whether  it  was  stamped  or 
not,  (unless  a  stamped  instrument  be  the  only  admissible  evidence  of 
the  transaction,  and  the  transaction  be  in  issue  (9)),  but  leaves  the  party 
liable  to  the  penalty,  if  any. 

The  sufficiency  of  the  stamp,  as  it  regards  the  admissibility  of  the  Adequacy  of  the 
instrument  in  evidence,  must  be  determined  by  what  appears  upon  the  *^^f  *j  ^  ^®* 
face  of  the  instrument  itself  (r);    and  although  the  act  48  Geo.  3«  what  appears  on 
c.  149,  requires  the  purchase  or  consideration  money  to  be  fully  ex-  "^*  I'lstrument 
pressed  («),  yet,  if  no  consideration,  or  less  than  the  true  consideration 
be  expressed,  and  the  stamp  be  adapted  to  the  instrument  so  framed, 
the  instrument  may  be  given  in  evidence;  for  the  statute  does  not 
avoid  the  conveyance  for  default  in  setting  forth  the  true  consider- 
ation (t),  but  subjects,  as  well  the  seller  and  purchaser,  as  the  soUcitor,   Consequence  of 
or  other  person  employed  in  the  transaction,  to  severe  penalties,  viz. —  not Mtting  forth 
the  seller  and  purchaser  each  to  a  penalty  of  50/.,  and  five  times  the  deration, 
excess  of  duty  payable  beyond  the  amount  paid  (u);  and  the  soHcitor, 
or  other  person  employed  in  the  transaction,  to  a  penalty  of  500/.,  and 
disqualification  to  practise,  or  hold  office  (x) ;  besides  enabling  the  pur- 
chaser, or  his  personal  representative,  to  recover  back  from  the  vendor 
the  amount  of  purchase-money  not  truly  expressed  (y). 

It  is  sufficient,  however,  to  set  forth  the  consideration  actually  and  of  reducing  or 
bond,  fide  paid,  or  intended  to  be  paid,  although  the  sum  be  less  than  >pportiomng 
the  consideration  originally  contracted  to  be  paid,  and  although  the  re-  tion  to  diminish 
duction  appear  to  be  made  with  a  view  to  the  diminution  of  the  stamp  ^^^  ^^^7' 
duty(;?),  as,  where  the  contract  is  for  1000/.,  which  is  reduced  to 

{m)  Maugham  ▼.  Hubbard^  8  B.  &  (r)  See  Peacock  ▼.  MurreU,  2  Stark. 

C.  14.  558. 

(n)  Sweeting  y.  HdUe,  9  B.  &  C.  365.  («)  S.  22. 

(0)  Huddletton  v.  Briacoej  11  Yes.  (/)  Bobinecn  t.  Maedonnellf  5  ManL 

596 ;  Colee  t.  TreeotkicJk,  9  Yes.  234.  &  S.  228 ;  DueJk  y.  BraddyU,  13  Price, 

(/»)    Huddleston  Y,  Briscoe ^  snpra.  455;  Parry  v.Z^eere,  5  Ad.  &  £11.  551. 

And  the  conrt  cannot  sanction  an  agree-  (u)  S.  22. 

ment  to  wahre  the  objection.    Owen  ▼.  (x)  S.  25. 

ThomoM,  3  Myl.  &  K.  253.  \y)  S.  24. 

(9)  lb.  Ix)  Shepherd  ▼.  HaU,  3  Camp.  180. 
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999/.  19«.  11|^.;  for  the  parties  may  vary  the  terms  of  the  oontnict, 
and  the  true  consideration  is  that  which  the  purchaser  pays,  or  is  liable 
to  pay.  The  legislature,  in  adjusting  the  scale  of  duties,  does  not  de- 
dare  it  fraudulent  to  reduce  the  consideration,  in  order  to  escape  the 
higher  duty,  nor,  indeed,  would  it  have  been  practicable  to  give  any 
compulsory  operation  to  the  scale.  So,  where  lands  of  different  te- 
nures, or  held  under  different  titles,  are  sold  at  one  entire  price,  and 
conveyed  by  different  deeds,  the  parties  are  at  liberty  to  apportion  (a) 
the  consideration-money  in  such  manner  as  to  subject  the  transaction 
to  the  lowest  duty  possible,  without  regard  to  the  relative  values. 
Stamps  ape-  ^  Where  a  stamp  is  specially  appropriated,  by  having  its  name  im- 
atS.^  *^^'°^"'  pressed  upon  the  face  of  it,  to  an  instrument  of  a  particular  description^ 

it  cannot  be  applied  with  effect  to  an  instrument  of  a  different  kind; 
but,  in  other  cases,  the  stamp  or  stamps  affixed,  although  of  an  im- 
proper denomination  or  rate  of  duty,  if  of  equal  or  greater  value  in  the 
whole  with,  or  than,  the  stamp  or  stamps  which  ought  regularly  to 
have  been  used,  will  be  sufficient  (b). 
Old  deed  with  A  deed,  stamped  according  to  the  act  of  48  Geo.  3,  c.  149,  or  the 
modern  stamps  ^^  ^f  55  q^^  3^  ^   134^  ^jj^^^^,^  bg  objected  to  on  the  ground  that 

other  stamps  of  less  value  were  in  use  at  the  time  of  the  execution  of 

the  deed  (c). 

Of  the  incorpo-       An  instrument  may  incorporate  in  itself,  by  reference,  the  clauses  of 

ration  ^y J"®^®'*  another  stamped  instrument,  without  requiring  a  stamp  to  cover  the 

clauses  of  ano-    words  of  such  clauses  (d);  for  it  cannot  be  said  that  those  words  are 

in  the  instrument,  or  in  any  **  schedule,  receipt,  or  other  matter,  put 
or  indorsed  thereon,  or  annexed  thereto  (e)."  Thus,  a  further  charge 
may  extend  the  application  of  the  powers,  declarations,  and  covenants, 
contained  in  the  original  security,  to  the  additional  advance;  or,  it 
should  seem,  if  the  parties  choose  to  encounter  the  inconvenience  of 
such  an  expedient,  a  deed  may  refer  to,  and  adopt  the  provisions  of 
another  deed,  made  between  strangers,  in  relation  to  matters  foreign  to 
the  subject  of  the  principal  deed. 
SeTeral  writings  Several  writings,  relative  to  the  same  transaction,  and  constitating, 
steument^"^*'*'  ^^^^^'  ^^^  agreement,  have  been  held  to  require  only  one  stamp  (/); 


ther  instru 
menL 


(a)  55  Geo.  3,  c.  184.  Schedule, 
Fart  1,  **  Conveyance."  It  is  usoal, 
but  not  necessary,  to  state  in  the  deed 
the  entire  contract  and  the  apportion- 
ment. The  utility  of  the  prorision  in 
the  act  is  not  very  obyioos,  since  parties 
are  competent  to  split  or  vary  their  own 
contract.  Therefore,  whether  the  lands 
happen  to  be  of  different  tenures,  or  held 
under  different  titles,  or  not,  the  considera- 
tion may,  it  should  seem,  be  apportioned. 


(b)  55  Geo.  3,  c.  184,  s.  10,  (but 
note,  the  enactment  is  not  retrotpee^ 
tive.     Green  v.  Daviee,  4  B.  &  C.  235). 

(c)  Doey.  WhUtinffkam,  4  Taunt.  20. 

(d)  Attwood  V.  Small,  7  B.  &  C 
390. 

(e)  55  Geo.  3,  c.  184,  Sched. 

(/)  Stead  V.  lAddard,  1  Bing.  196 ; 
Heening  y.  Perry,  2  M.  &  P.  375 ;  Peoie 
V.  Dieken,  1  C,  M.,  &R.  422 ;  3  Dowl. 
P.  C.  171. 
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but  several  writings,  operating  independently  of  each  other,  as  distinct 
agreements,  though  relative  to  the  same  transaction,  require  several 
stamps  {g\  whether  written  on  the  same  or  on  separate  papers.  The 
true  point  on  which  the  question  in  these  cases  turns,  would  seem  to 
be,  not  the  identity  of  the  transaction,  or  the  connexion  of  the  writings 
by  reference  (h\  but  their  unity  as  composing  one  instrument. 

On  the  other  hand,  if  one  instrument  embrace  several  transactions.  One  writing 
or  objects,  essentially  distinct,  the  duty  will  be  payable  in  respect  of  t^ct^^ln?j^"' 
each.  But  where  several  parties,  having  distinct  interests,  concur  in  one  tions,  objects, 
deed,  to  the  same  end,  only  one  stamp  is  requisite.  Thus,  if  several  ^'  "^^"^■^* 
tenants  in  common  in  tail  concur  in  a  disentailing  assurance  of  the 
entirety,  limiting  different  uses  of  their  respective  shares,  one  stamp  will 
be  sufficient;  but,  if  they  severally  settle,  by  the  same  deed,  their  re- 
spective shares  to  different  uses,  without  having  any  object  or  purpose 
in  common,  it  may  be  thought  that  the  settlement  of  each  share  would 
require  a  separate  stamp.  We  are  not  furnished  with  any  other  criterion 
for  ascertaining  that  ''  community  of  interest,*'  or  ''  singleness  of  pur- 
pose," on  which  the  adequacy  of  the  stamp  depends,  than  the  vague  cri- 
terion afforded  by  such  indefinite  expressions.  The  courts  would  have 
relieved  themselves  from  much  difficulty,  and,  probably,  have  better  con- 
sulted the  spirit  of  the  act,  which  has  an  eye  to  the  instrument,  rather 
than  to  the  transaction,  by  holding,  that,  where  the  legislature  has  not 
otherwise  provided,  one  stamp  is  sufficient  for  one  instrument,  however 
multifarious  in  its  nature.  The  law  upon  the  point  is  thus  laid  down 
by  an  able  writer  (i):  "If  the  interest  of  the  parties  relates  to  one 
thing,  which  is  the  subject-matter  of  the  instrument,  or,  in  other 
words,  if  the  instrument  affects  the  separate  interest  of  several,  and 
there  is  a  community  of  the  same  subject-matter  as  to  all  the  parties, 
there  a  single  stamp  will  be  sufficient;  but,  where  the  parties  have 
separate  interests  in  several  subject-matters,  there  ought  to  be  a  sepa- 
rate stamp  for  each  party."  Upon  this  principle  it  was  held,  that  an 
agreement,  whereby  several  persons  separately  agreed  to  advance  cer- 
tain sums  of  money  to  make  a  dock,  required  but  one  stamp  (/),  and 
that  an  assignment  by  several  of  their  separate  interests,  in  one  and  the 
same  fund,  required  only  one  stamp  (Jc)^  And  in  the  case  of  Allen  and 
Morrison  (/),  Lord  Tenterden,  C.  J.,  observed,  that  one  stamp  was 
sufficient,  inasmuch  as  there  was  a  community  of  purpose  actuating  all. 
the  members  of  the  club,  (viz.  that  each  should  be  insured  by  all  the 
others) :  and  that,  although  it  might,  perhaps,  be  said,  that  there  was 

(ff)  JUehardtY,  Franco,  Clutt.  Stamp  (j)  Davu  v.  Williams,  13  East,  232. 

Laws,  19.  (k)  Bakers.  Jardine,  13  East,  235,  n. 

(A)  But  see  the  cases  cited  ante.  (/)  8  B.  &  C.  565 ;  and  see  Goodson 

(0  1  Phil.  End.  7th  ed.  508.  y.  Forbes,  1  Marsh,  525 ;  6  Taunt.  171. 
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Agreement  sot 
under  seal. 


not  an  entire  oommnnity  of  interest,  yet  that  was  not  sofficient  to 
make  seyeral  stamps  necessary. 

Every  written  docum^it,  signed,  but  not  sealed,  containing  an  agree- 
ment, or  evidence  of  an  agreement,  whether  in  the  form  of  a  contract, 
deed  (m),  cognomt  (n),  promissory  note  (o),  bill  (j?),  prospectos  of 
terms  (q),  auctioneer's  minute  (r),  letter  (s),  memorandum  of  attorn- 
ment {t),  advertisement  (u),  receipt  or  acknowledgment  (x),  where  the 
subject-matter  can  be  estimated  (y),  and  amounts  to  20/.  or  up- 
wards (r),  must  be  stamped  with  an  agreement  stamp;  but  a  mere  pro- 
posal or  authority  (a)  need  not  be  stamped.  Of  course,  if  A.  write  to 
B.,  proposing  to  sell  an  estate  at  a  given  price,  and  B.  write  an  answer, 
(A.'s  proposal  not  being  revoked  (6)  in  the  interval),  accepting  the 
proposal,  the  two  letters  will  constitute  an  agreement  (c),  and  must  be 
stamped  as  such;  only  one  stamp,  however,  being  requisite  where  an 
Agreement  un-  agreement  grows  out  of  a  correspondence  (d).     But  an  instminent 

under  seal,  although  in  the  nature  of  an  agreement,  requires  a  deed 
stamp  (e) ;  while  it  should  seem  that  an  instrument,  not  under  sea], 
although  purporting  to  be  a  conveyance  of  land,  should  be  stamped  as 
an  agreement;  for  instruments  (it  is  said)  ought  to  be  stamped  acr 
cording  to  their  legal  effect  (/), — a  position,  however,  which  must  be 
admitted  with  caution.     Sealing  is  not  essential  to  even  the  legal  ope- 


der  seal. 


Conveyances 
not  under  seal. 


(m)  Rex  ▼.  The  Inhabitante  of  Bidg- 
well,  6  B.  &  C.  665. 

(n)  Reardon  v.  Swaby,  4  East,  188. 

(o)  Smith  V.  Nightingale^  2  Stark. 
375. 

{p)  Nichollson  T.  S'miM,  3  Stark.  128. 

(q)  Willianu  v.  Sloughlon,  2  Stark. 
292. 

(r)  Ramabottom  v.  Morileyf  2  M.  & 
S.  445;  but  see  Ramtbotton  v.  Tun- 
bridge,  Id.  434. 

(«)  Botoen  v.  Fox,  2  M.  &  R.  167. 

(0  ComUhy.Searell,  8B.&C.  471. 
See  Doe  ▼.  Edwards,  5  Ad.  &  £11.  95. 

(«)  May  y.  Smith,  1  Esp.  283 ;  see  1 
Stark.  418. 

{x)  See  Latham  v.  Rutley,  1  R.  & 
M.  13;  Doe  v.  Frankia,  4  Jurist,  626. 
See  4  Geo.  4,  c.  14,  which  requires  pro- 
mises and  acknowledgments  relating  to 
simple  contract  demands,  to  be  in  writ- 
ing, signed  by  the  party  chargeable,  and 
extends  the  enactments  of  29  Car.  2,  c. 
3,  and  the  Irish  act  of  7  Will.  3,  c.  12,  as 
to  the  sale  of  goods,  to  all  contracts  for 
goods  of  10/.  value,  but  exempts  the 


memorandum  from  the  stamp  datj  <m 
agreements.  An  unstamped  pronussasj 
note  is  inadmissible  as  an  acknowledg- 
ment within  this  act  Jonee  t.  Ryder,  I 
Horn.  &  Hurl.  256. 

(y)  Orford  v.  Cole,  2  Stark.  351. 

(z)  Emmereon  v.  Heelif,  2  Taunt. 
38;  Wrigley  v.  Smiih,  3  Nev.  &  M. 
181,  5  B.  &  Ad.  1117;  Remon  ▼.  Hay. 
ward,  2  Adol.  &  EIL  166. 

(a)  Doe  y.  Cartwright,  3  B.  &  Adol. 
326 ;  Drant  v.  Brown,  3  B.  &  C.  665 ; 
Hawkins  y.  fVarre,  3  B.  &  C.  690; 
Rex  y.  St.  Martin,  Leicester,  4  Nev.  & 
M.  202,  2  Adol.  &  EU.  210;  Parker  t. 
Dubois,  7  C.  &  P.  406, 1  Mee.  &  W.  30. 

(6)  3  Man.  &  R.  100,  n.  (c). 

(c)  Kennedy  y.  Lee,  3  Mer.  441. 

(d)  55  Geo.  3,  c.  184,  sdiednle 
''Agreement;"  and  see  Stead  y.  Lid- 
dard,  1  Bing.  196 ;  Hesning  v.  Perry, 
2  M.  &  P.  375. 

{e)  Clayton  v.  Burtenshaw,  5  B.  & 
C.  41. 

(/)  Rex  y.  The  Inhabitants  qfRidff^ 
well,  6  B.  &  C.  665. 
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ration  of  every  oonveyance.  A  writing  not  under  seal  is  a  valid  charter 
of  feofifment.  The  Statute  of  Frauds  requires  a  written  instrument, 
but  not  a  deed.     Of  equitable  conveyances  we  shall  speak  presently. 

If  an'  unstamped  agreement  be  lost,  the  remedy  upon  it  is  also  Loss  of  un- 
gone,  for  it  cannot  be  known  whether  the  commissioners  of  stamps^  in  "^"P^^ J°" 
the  exercise  of  their  discretion^  would  have  permitted  the  agreement,  if 
it  had  remained  in  existence^  to  be  stamped  on  payment  of  the  penalty, 
or  not  {g). 

After  an  instrument  has  begun  to  operate,  no  addition  or  alteration  Alterations  af. 
gn  be  made,  without  a  fresh  stamp  (A);  and  if  an  instrument,  once  t«  execution. 
operative,  T)e  avoided  by  matter  subsequent,  as,  in  the  instance  of  a 
bargain  and  sale,  or  a  grant  of  annuity,  by  omission  to  enrol  or  me- 
morialize it  within  the  prescribed  time,  the  stamp  has  performed  its 
office,  so  that  re-execution,  without  a  fresh  stamp,  will  not  avail  (»). 
But  an  addition  or  alteration  made  before  the  instrument  has  begun  to 
take  effect,  as  in  a  bill  before  it  is  negotiated,  or  in  a  bond  before  de- 
livery (k\  or  even  made  after  the  only  conveying  party  has  executed^ 
but  while  the  transaction  is  yet  in  fieri  (/),  will  not  subject  it  to  a  new 
stamp.  An  alteration  in  an  agreement,  which,  having  been  made  after 
signature,  cannot  be  read  in  evidence  for  want  of  a  stamp,  may  yet 
annul  the  original  agreement;  nor  is  it  material  whether  the  alteration 
be  in  the  body  of  the  instrument,  or  by  indorsement  (iro). 

These  general  principles  may  be  sufficient  to  guide  the  practitioner.   Conveyances  on 
in  forming  an  opinion  upon  points   of  ordinary  occurrence  in  con-  ■*^®'* 
veyancing.     Our  attention  must  now  be  directed  more  particularly  to 
the  stamp  duties,  as  they  affect  conveyances  upon  sales. 

And,  firsts  it  should  be  observed,  that  the  stamp  is  upon  the  instru-  In  what  cases 
ment  of  conveyance^  and  not  upon  the  alienation.     It  follows,  there-  J        -J^*^ 
fore,  that,  if  the  purchaser  can  acquire  a  good  title  to  the  subject  con- 
tracted for,  without  the  aid  of  a  conveyance,  no  ad  valorem  duty  will 
be  payable.     This  observation  applies  to  interests  acquired  by  act  of  Acquisition  by 
law,  as  a  decree  of  foreclosure,  or  a  decree  for  sale,  &c. ;  to  all  move-  ^^^' 
able  effects,  passing  by  dehvery,  as  fixtures  not  annexed  to  the  free-  Moveables, 
hold,  &c.,  although  contracted  to  be  sold  together  with  real  estate; 
but  if  property,  transferable  without  a  written  instrument  of  convey- 
ance, be,  notwithstanding,  made  the  subject  of  such  a  conveyance,  the 
true  consideration  must  be  expressed,  and  be  covered  by  the  stamp.    As  Equitable  in« 
equitable  interests  are  transferable  by  way  of  contract  (n),  it  should  ^"*''v  ^^}^^ 

(ff)  mppinery,  Wright,  2  B.  &  Aid.  4  78.  (0  Joneg  v.  Jones,  1  Cr.  &  Mees.  721 . 

(A)  Bathe  v.  Taylor,  15  East,  412;  (m)  French  v.  Patton,  9  East,  351, 1 

Schumann  v.  Whetherhead,  1  East,  537.  Camp.  72  ;  Reed  v.  Deere,  7  B.  &  C. 

(t)  See  Hammond  v.  Foster,  5  T.  R.  261 ;  but  see  Sweeting  v.  Halse,  9  B. 

635.  &  C.  365. 

(k)  Downes  v.  Richardson,  5  B.  &  (n)  Vide  ante,  Vol.  1,  pp.  98,  127; 

Aid.  674.  infra,  504. 


^  i,^   -^ 
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seem  that  a  mere  agreement  by  A.  to  sell  the  fee  to  B.^  with  a  receipt 

for  the  full  consideration,  or  a  receipt  alone,  expressing  the  sabstance  pf 

the  transaction,  or  even  a  part  performance,  taking  the  case  out  of  the 

Statute  of  Frauds,  would  (the  purchase-money  being  paid)  amount  to  a 

perfect  conveyance  of  the  equitable  ownership,  and,  if  the  contract  were 

for  an  equitable  interest  only,  to  a  perfect  conveyance  of  the  whole 

—followed  by     subject-matter  of  the  contracts     The  purchaser  might,  without  anj 

*K  *^*^fc^^°d°^   further  act  on  the  part  of  the  vendor,  afterwards  get  in  the  l^al  estate 

legal  estate.        (supposing  it  not  to  be  already  vested  in  himself)  from  a  mortgagee, 

trustee,  or  other  person  in  whom  it  was  outstanding.  Such  con- 
veyance of  the  legal  estate,  not  being  made  upon  a  sale,  as  between  the 
parties  (n),  would  be  liable  to  a  deed  stamp  only;  and,  in  order  to 
subject  the  agreement  (supposing  an  agreement  to  have  been  signed) 
to  the  ad  valorem  duty,  it  must  be  held  that  an  instrument,  not  in  its 
inception  liable  to  that  duty,  may  become  so  by  matter  ex  post  facto. 
The  practice  of  The  practice  of  conveying  equitable  interests  by  formal  assurances,  has 
formally  con-      withdrawn  attention  from  the  operation  of  a  mere  afireement  to  pass 

Teying  equities,  ,  ^  •  ^     •     n  is  •  , 

whether  right     such  an  mterest,  which,  m  fact,  so  often  as  a  written  contract  precedes 
in  principle?       ^]jg   conveyance,    is   acquired  by  the  purchaser  under  the  contract. 

Whether  A.  "  agrees  to  sell  and  convey,"  or  "  doth  sell  and  convey," 
the  effect  is  the  same  in  equity,  where  that  which  ought  to  be  done 
is  considered  as  done.     When  a  suit  for  the  specific  performance  of  a 
contract  to  sell  an  equitable  estate  ends  in  a  conveyance,  it  ends  in  pro- 
ducing a  mere  abortion,  (except  so  far  as  the  covenants  are  concerned), 
for  the  equity  was  already  bound  by  that  very  contract  on  which  the 
decree  founds  itself.     Why,  it  may  be  asked,  on  the  sale  of  an  equitahle 
estate,  is  an  agreement  stamp  only  affixed  to  the  operative  contract, 
and  an  ad  valorem  stamp   to  the  nugatory  (o)  conveyance  by  lease 
and  release  ? 
Decision  in  the       The  case  of  Wilmot  v.  WilkinBon  (p),  appears  to  bear  upon  the 
caae  ofane<jui-  point  under  consideration.     There,  by  an  instrument  in  writing,  not 
ance  by  agree-    under  seal.  A.,  in  consideration  of  £7000,   agreed  to  present  to  a 
™®°**  rectory,  on  the  next  avoidance,  such  person  as  B.  should  nominate^ 

and  to  furnish  an  abstract,  and  execute  a  conveyance  of  the  next  pre- 
sentation to  B.  It  was  urged  in  argument,  that,  if  an  avoidance  had 
happened  before  the  execution  of  a  formal  conveyance,  equity  would, 
upon  the  instrument  in  question,  have  decreed  to  the  purchaser  the 
next  presentation;  and  that  the  instrument  should,  therefore,  have 
had  an  ad  valorem  stamp  upon  the  amount  of  the  purchase-money:  to 
which  it  was  answered  by  Bayley^  J.,  that  equity  might  have  com- 
pelled the  execution  of  a  conveyance,  but  that,  by  the  stamp  act,  the 
ad  valorem  duty  is  imposed  upon  the  conveyance  of  an  interest,  not 

(n)  Coute9  v.   Perry ^   6  B.   Moore,  (o)  Ante,  Vol.  1,  pp.  98,  127. 

188 ;  Boom  t.  Mitehelly  1  B.  &  C.  18.  {p)  6  B.  &  C.  506. 
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upon  the  right  to  call  for  such  a  conveyance;  and  bj  Littledale,  J.^ 
thajt  the  stamp  must  be  taken,  as  it  was,  or  was  not  sufficient  at  the 
time  when  the  agreement  was  executed.  Lord  Tenterden,  C.  J.,  was  of 
opinion,  that  whatever  might  be  the  language  of  the  instrument,  it 
could  not  operate  as  a  grant  of  the  nest  presentation,  not  being 
under  seal;  and  he  thought  that  the  instrument  was  not  intended  so  to 
operate. 

So,  in  another  case  (q),  an  instrument,  not  under  seal,  which  pur-   —in  a  similar 
ported  to  be  an  agreement  by  A.  not  to  disturb  his  son  in  the  pos-  *^®' 
session  of  certain  premises,  and  which  could  not,  per  se,  operate  as 
a  release  of  any  interest  in  land,  but  only  as  an  agreement  not  to 
molest  the  son  in  the  enjoyment  of  the  premises,  was  held  to  be  ad- 
missible in  evidence  with  an  agreement  stamp. 

Adverting  to  the  observation  which  fell  from  one  of  the  learned  Comments  on 
Judges  in  the  above  case  of  Wilmot  v.  Wilkinaon,  that  "  the  ad  *^^*®  ^^•■®'" 
valorem  duty  is  imposed  upon  the  conveyance  of  an  interest,  and  not 
upon  the  right  to  call  for  such  conveyance,"  it  will  readily  occur  to 
every  equity  lawyer,  that  what  is  commonly  called  an  equitable  estate, 
is  nothing  more  than  a  mere  right  to  the  benefit  of  the  legal  estate; 
and  that  any  instrument,  capable  of  conferring  that  right,  is  in  effect  a 
vahd  equitable  conveyance.  Whether  the  instrument  were,  in  form,  a 
conveyance,  or  an  agreement  to  convey,  could  make  no  substantial  dif- 
ference, so  far  as  regards  its  operation  in  equity,  where  the  interest 
springs  ex  contractu;  nor  would  it  be  easy  to  get  rid  of  the  reasoning 
already  advanced,  in  regard  to  the  stamp  duty  on  conveyances  of 
equitable  interests,  by  a  distinction  between  contracts  executed  and 
executory;  for,  after  acceptance  of  the  title,  and  payment  of  the  money, 
nothing  remains  to  be  done  by  a  court  of  equity,  more  than  in  the 
simple  case  of  a  legal  estate  vested  in  A.,  in  trust  for  B. 

It  has,  indeed,  been  suggested,  in  a  work  of  distinguished  merit,  Reply  to  some 
that  if  a  bill  were  filed  by  a  trustee  or  mortgagee  to  convey  the  legal  airguments  as  to 
estate  according  to  an  equitable  title,  created  by  an  executory  contract  contracts, 
for  sale,  under  which  the  consideration  money  had  been  paid,  it  seems 
doubtful,  whether  the  contract  could  be  received  as  evidence  of  the 
plaintiff's  equitable  title,  until  it  had  been  impressed  with  an  ad 
valorem  duty  as  a  conveyance,  [on  payment  of  the  penalty?];  since  the 
purchaser,  in  founding  upon  the  instrument  his  claim  to  get  in  the 
legal  estate,  treats  it,  not  as  an  executory  contract,  but  as  an  actual 
alienation  or  transfer  of  the  subject-matter  (r).     Now,  it  may  be  re- 
plied that  every  equitable  contract  is,  from  its  very  nature,  executory; 
and  that  whether  more  or  less  remains  to  be  done  in  order  to  complete 

(q)  Res  V.  The  Inhdbitante  qfRidg-       Wilmot  y.  Wilkimonf  ante,  504 ;  and 
well,  6  B.  &  C.  665.  2  Sugd.  V.  &  P.  10th  ed.  444. 

(r)  8  Jarm.   Conv.  202.      But  see 
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it,  whether  the  title  has  heen  accepted,  and  the  purchase-moDej  paid, 
or  not,  the  instrument  retains  its  original  character,  being  still  but  an 
agreement  to  convey,  and  not  a  conveyance.  It  is  by  the  intendment  of 
equity,  which  considers  as  done,  whatever  is  agreed  to  be  done,  and 
ought  to  be  done,  that,  from  the  time  of  the  signing  of  the  contract, 
the  equitable  property  is  changed,  and  the  vendee  may  alien,  incumber, 
devise  («); — ^this  is  the  result  of  equitable  principles  operating  on  a 
mere  agreement.  It  would  be  difficult  to  mark  the  point,  at  which 
the  instrument  ceases  to  be  a  contract,  subject  to  an  agreement  stamp, 
and  becomes  a  conveyance,  attracting  the  ad  valorem  duty.  Suppose 
that  the  vendee,  having  paid  his  purchase-money,  and  finally  accepted 
the  title,  but  not  obtained  a  conveyance,  were  to  die  indebted,  could 
not  the  creditors  obtain  a  decree  for  sale  of  the  land,  as  part  of  his  real 
assets  ?  and,  if  the  legal  estate  were  outstanding  under  an  old  deed  in 
a  trustee  ready  to  convey,  might  not  the  sales  be  completed  without 
affixing  an  ad  valorem  stamp  to  the  agreement  ?  Yet  the  opposite 
argument  must  go  to  the  extent  of  rendering  the  contract,  until  im- 
pressed with  the  ad  valorem  stamp,  invisible  to  the  court,  for  any  other 
purpose  than  that  of  so  using  it,  as  to  produce  a  deed  upon  which  the 
revenue  may  thrive.  An  instrument  requires  to  be  stamped  agreeably 
to  its  inherent  nature,  and  not  to  the  circumstances  under  which  it  is 
tendered  in  evidence;  nor,  it  is  conceived,  can  it  be  read  for  any  par- 
pose,  unless  duly  stamped  for  all  purposes  within  its  contemplation.  It 
cannot  be,  at  the  same  time,  admissible  at  law  as  a  contract,  with  an 
agreement  stamp,  and  inadmissible  in  equity  otherwise  than  as  a  con- 
veyance with  an  ad  valorem  stamp,  much  less  admissible  in  equity 
to-day  with  an  agreement  stamp,  and  inadmissible  to-morrow  without 
an  ad  valorem  stamp.  The  duty  is  imposed  only  on  conveyances  upon 
sales;  and  to  invest  that  instrument  which,  in  its  inception,  was  an 
agreement,  with  the  ex  post  facto  character  of  a  conveyance,  in  fur- 
therance of  taxation,  would  be  to  oppose  the  almost  uniform  course  of 
decision  on  the  stamp  laws. 
Cases  where  no  Cases  occur  in  which  no  conveyance  can  be  taken.  This  happens 
conveyance  is     ^here,  for  example,  the  legal  fee  is  in  a  mortgagee,  and  the  equity  of 

redemption  belongs  to  incapacitated  or  unascertained  persons,  and  the 

estate  is  sold,  under  a  decree,  subject  to  the  mortgage.     In  such  a  case, 

the  legal  title  is  not  meant  to  be  disturbed,  and  the  equitable  title 

must  rest  upon  the  decree  (/). 

Construction  of      In  construing  the  clause  imposing  the  ad  valorem  duty  on  convey- 

posinganadva-  *"^ce8  upon  sales^  the  courts,  as  well  in  regard  to  the  nature  of  the 

lorem  duty  on     subfect,  as  the  nature  of  the  transaction,  have  conformed  to  popular 

views  and  habits,  rather  than  to  strict  technical  notions. 

(«)  Sugd.  v.  &  P.  10th  ed.  278,  279.      ante,  Vol.  1,  p.  373. 
As  to  devising  under  the  new  law,  vide  (/)  Ante,  103,  n.  (89). 
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In  order  to  attract  the  duty,  the  subject-matter  must  be  such  as  is  —  whatia^'pro- 
commonly  dealt  with  in  the  way  of  buying  and  selling.     Thus,  a  deed,   l^^^^  sue  "du- 
by  which  A.  relinquished  his  trade,  with  Uberty  to  carry  it  on  in  the   ty? 
house,  to  C,  who  took  the  fixtures  at  1000^.,  and  agreed  to  pay  1000/. 
a-year  for  a  certain  term,  was  held  not  to  be  subject  to  the  ad  valorem 
duty,  inasmuch  as  the  good  will  had  no  distinct  existence  as  a  subject 
of  property  (u).     Nor,  according  to  another  case,  is  a  judgment  debt 
property,  within  the  meaning  of  the  act,  which  enumerates  things  that 
are  the  subjects  of  sale,  and  usually  conyerted  into  money,  and,  when  it 
proceeds  to  speak  of  other  property,  must  be  considered  as  applying  only 
to  property  ejusdem  generis  (v).     In  this  latter  case,  the  ad  valorem  — whether  the 
duty  was  less  than  the  common  deed-stamp,  but  the  court  would  not  JJJ|yg"  cumu- 
express  an  opinion,  whether  the  clause  of  the  statute,  requiring  the  ad 
valorem  duty,  was  cumulative  or  not.     If  that  point  had  arisen,  it 
would  doubtless  have  been  decided  in  the  negative  {x).    It  should  seem 
also  that  a  life  policy,  on  which  no  loss  has  occurred,  is  not  property 
within  the  meaning  of  the  act  (s). 

In  order  to  bring  the  transaction  within  the  scope  of  the  act,  it  —what  is  a 
must  be  a  sale  in  the  ordinary  sense  and  acceptation  of  the  term.  **7f  uch'Ja. 
Thus,  if,  on  a  dissolution  of  partnership,  one  partner  takes  the  share  ty  7 
and  interest  of  the  other  in  the  joint  contracts,  credits,  and  effects,  at 
a  given  value,  no  ad  valorem  duty  attaches,  but  the  transaction  is,  in 
substance,  the  same  as  if  it  were  stipulated  that  one  partner  shall 
realize  the  debts  and  property,  and  pay  over  to  the  other  his  share  of 
the  proceeds  (a).  So,  where  A.,  seised  in  fee,  conveyed  to  his  only  son 
by  deed,  reciting  that  A.  had  resolved  to  give  and  assure  the  estate  to 
his  son,  in  consideration,  as  well  of  natural  love  and  affection,  as  of 
the  provision  which  the  son  had  that  day  made  (by  his  bond)  of  1500/. 
in  augmentation  of  the  portions  of  his  sisters;  it  was  decided  that  this 
transaction  was  not  a  sale,  for,  in  common  parlance,  a  seller  disposes 
of  his  land  at  an  adequate  price,  which  the  purchaser  pays;  but  here 
the  transaction  was  nothing  more  than  a  family  arrangement  (6);  and, 
though  the  son,  paying  money,  was  in  some  sort  to  be  considered  as  a 
purchaser,  yet  that  did  not  make  the  father  (in  some  sort?)  a  seller; 
but  that,  in  order  to  bring  the  case  within  the  statute,  there  must  be 
a  sale  as  to  both  (c).  This  decision  is  material  in  regard  to  the 
stamping  of  deeds  effecting  family  arrangements,  but  the  principle 
should  be  applied  with  caution.     It  can  hardly  be  contended  that  the 


(ti)  Byhum  v.  Warrington,  1  Stark.  1 62.  C.  396. 

(v)  Warren  v.  Howe,  2  B.  &  C.  281.  (a)  Belcher  y,  Siicet,  6  B.  &  C.  234. 

(:r)  See  2  Sugd.  V.  &  P.  10th  ed.  447.  {b)  Doe  ▼.  Diamond,  4  B.  &  C.  243. 

(z)  See  Blandy  v.  Herbert,  9  B.  &  (c)  lb. 
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Exchange, 
partly  for  mo- 
ney, on  inclos- 
ure. 

Sale  in  consi- 
deration of  an 
annuity,  &c.  ; 


—or  of  stock. 


Release  of  an 


transaction  is  not  a  sale  within  the  meaning  of  the  act,  unless  the  fall 
value  he  exacted,  and  the  money  pass  directly  into  the  pocket  of  the 
owner.  On  the  same  principle,  where  A.  relinquished  her  life-interest 
in  a  trust  fund  to  B.,  the  reversioner,  who,  in  consideration  of  being 
allowed  to  convert  the  principal  stock  to  his  own  use,  covenanted  to 
pay  to  A.  an  annuity  equal  in  amount  to  5^.  per  cent,  on  the  money 
produced  by  the  sale  of  the  stock,  and  assigned  a  life  policy  for  better 
securing  the  annuity,  it  was  held  that  the  transaction  could  not  be 
considered  a  sale  of  an  annuity  according  to  the  ordinary  meaning  of 
the  words  of  the  act  (d). 

A  deed  of  assignment  of  property  to  trustees,  upon  trust  to  sell,  is  not 
a  conveyance  within  the  meaning  of  the  clause  imposing  an  ad  valorem 
duty  on  conveyances  upon  sales,  which  clause  applies  only  to  actual 
sales  between  vendor  and  vendee  (e). 

An  award  by  commissioners  of  inclosure,  partly  in  exchange  for 
other  land,  and  partly  for  money  paid,  does  not  require  an  ad  valorem 
stamp  (/). 

"Where  property  is  conveyed  in  consideration  of  an  annuity  (^),  or  of  a 
life-interest,  or  of  a  reversionary  interest,  whether  vested  or  contingent 
in  money  or  stock,  &c.,  the  transaction  is  in  the  nature  of  an  exchange 
or  barter,  and  not  within  the  clause  imposing  the  ad  valorem  duty  on 
conveyances  upon  sales.  The  act  makes  no  provision  for  ascertaining, 
and  imposing  the  duty  on,  the  value  of  such  interests.  And  here  it 
may  be  observed,  that,  although  the  act  provides  for  the  case  of  a 
mortgage  made  to  secure  the  transfer  of  stock,  it  is  silent  as  to  sales 
in  consideration  of  stock  (A). 

If  the  conveyance  be  made  in  satisfaction  of  a  mortgage  debt,  or 


(<f)  Blandy  ▼.  Herbert,  9  B.  &  C.  396. 

(e)  Coutee  ▼.  Perry,  6  B.  Moore, 
188 ;  and  see  Warren  y.  Howe,  2  B.  & 
C.  281. 

(/)  Doe  V.  Preston,  7  B.  &  C.  392. 

(jf)  See  Blandy  v.  Herbert,  supra. 
The  deed  securing  the  annuity  need  not 
be  memorialized.  James  v.  James,  2 
B.  &  B.  702 ;  see  also  Blake  ▼.  Atter- 
soil,  2  B.  &  C.  875 ;  Tetley  v.  Tetley, 
4  Bing.  814. 

(A)  Among  other  omissions  in  the  act, 
we  may  notice  the  following: — It  im- 
poses an  ad  valorem  duty  on  gross  sums, 
due  upon  mortgage  or  otherwise,  of 
which  the  purchaser  takes  upon  himself 
the  payment,  but  not  upon  the  price  of 
repurchase  of  a  redeemable  annuity,  sub- 


ject to  which  the  purchase  is  made,  and 
in  respect  of  which  no  ad  valorem  duty 
may  have  been  paid ;  it  imposes  an  ad 
valorem  duty  on  bonds,  for  securing 
gross  sums  and  annuities,  but  not  on 
covenants;  it  gives  directions  for  as- 
certaining the  value  of  stock  in  the 
instance  of  a  mortgage,  but  not  in  tiiat 
of  a  settlement;  it  exempts  from  ad 
valorem  duty  advances  for  l\fe  assurance 
in  annuity  deeds,  and  fire  insurance  in 
mortgages,  but  makes  no  provision  for 
the  converse  cases,  nor  for  sums  ad- 
vanced to  defray  the  fines  and  expenses 
of  renewing  leaseholds,  &c. ;  it  imposes 
no  progressive  duty  on  leases  for  a  year, 
80  that  where  the  parcels  nm  to  a  great 
length,  the  plan  of  indorsing  the  release 
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other  debt,  due  to  the  purchaser,  or  in  consideration  of  his  taking  equity  of  re* 
upon  himself  the  payment  of  a  mortgage  debt,  or  other  debt,  the  demption. 
arrear  of  interest,  if  any,  thrown  upon  the  purchaser,  should  be  stated, 
and  be  covered  by  the  stamp.  The  ad  valorem  duty  operates  with  pe- 
culiar severity  where  a  mortgagee  is  reduced  to  the  necessity  of  accept- 
ing a  release  of  the  equity  of  redemption,  in  satisfaction  of  a  debt 
exceeding  the  value  of  the  property. 

In  regard  to  the  construction  of  the  clause  requiring  the  purchase-  The  duty  at- 
money  to  be  truly  set  forth,  and  the  clause  imposing  the  duty  on  con-  taches  only  on 
veyances  upon  sales,  it  is  material  to  consider  the  case  of  Boone  v.  tion  passing  be- 
Mitchell  (t).  There  A.,  having  an  agreement  for  a  lease,  contracted  ^^^  vendor 
in  writing  with  B.,  in  consideration  of  1 70^.,  to  assign  to  him  the  lease 
when  obtained.  B.  paid  part  of  the  money,  and  was  let  into  posses- 
sion by  A.,  who  was  already  the  occupier.  Afterwards,  the  lease, 
instead  of  being  granted  to  A.,  and  by  him  assigned  to  B.,  was  granted 
directly  to  B.,  A.  being  a  party,  and  testifying  his  assent,  in  considera- 
tion of  B.'s  taking  upon  himself  the  performance  of  the  covenants;  no 
mention  being  made  of  any  pecuniary  consideration.  The  court  was  of 
opinion  that  the  Stamp  Act,  requiring  the  consideration  to  be  set  out, 
and  imposing  an  ad  valorem  duty  on  the  consideration,  applies  only 
to  the  case  of  a  consideration  passing  between  the  lessor  and  the  lessee; 
and  that  the  legislature  never  could  have  intended  the  lease  to  be  void  (Jc) 
by  the  lessor's  omitting  to  state  a  consideration,  of  which  he  might  not, 
and,  perhaps,  could  not  be  aware.  So,  where  A.,  lessee  under  a  re- 
newable church  lease,  contracted  with  B.,  without  any  reference  to 
A.'s  existing  interest,  to  procure  a  lease  to  be  granted  toB.  for  twenty- 
one  years,  in  consideration  of  10,000^.,  it  was  contended,  partly 
on  the  authority  of  the  above  case,  that  A.  might  surrender  the  old 
lease  to  his  lessors,  who  might  grant  a  new  lease  to  B.,  without  sub- 
jecting the  transaction  to  the  ad  valorem  duty  upon  a  sale  for  10,000/., 
since  the  new  lease,  which  was  the  thing  contracted  for,  would  be  the 
purchaser's  conveyance,  the  only  consideration  for  which  would  be  the 
fine  paid  to  the  lessors,  and  the  rent  and  covenants  (Q;  but,  it  was 
considered  by  the  counsel  of  the  lessors,  that  a  surrender  by  A.,  to  the 
intent  that  a  new  lease  might  be  granted  to  B.,  would  be  in  effect  the 
purchaser's  conveyance,  on  which  the  ad  valorem  duty  would  attach, 
(although  B.,  it  should  seem,  had  nothbg  to  do  with  the  existing  lease, 
and  could  not  have  been  compelled  to  pay  his  money  on  the  tender  of 
such  a  surrender);  and  that  the  case  of  Boone  y.  Mitchell,  were  its 

upon  the  lease  for  a  year  may  be  worth  consideration  does  not  avoid  the  deed.     . 

adopting,  with  the  view  of  saving  the  Vide  ante,  498. 

progressive  duty.  (/)  Ecclesiastical  leases  are  eiempt 

(i)  1  B.  &  C.  18.  from  ad  valorem  duty.     (See  Boe  ▼. 

Ik)  The  omission  to  set  forth  the  true  ChenhdU$,  4  M.  &  S.  23). 
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soundness  less  open  to  question,  was  distinguishable.  At  length,  the 
purchaser  took  an  assignment  of  the  old  lease,  with  an  ad  valorem 
stamp  on  the  consideration  paid  by  him  for  the  new  lease,  which  was 
afterwards  granted  to  him  on  the  surrender  of  the  old  lease.  The 
truth  is,  that  the  legislature  has  not  provided  for  such  cases;  and,  to 
supply  its  omissions,  is  not  the  province  of  the  judicature,  which, 
while  holding  the  scale  of  justice  even,  as  between  subject  and  subject, 
has,  with  a  wise  and  liberal  policy,  from  which  the  courts  are  not  likely 
to  depart,  suffered  it  rather  to  incline,  as  between  the  crown  and  the 
subject,  in  favour  of  the  latter. 

The  act  of  55  Geo.  3,  c.  184,  s.  31,  enacts,  that  releases  and  other 
conveyances  of  annuities  and  rent-charges,  made,  in  the  original  grant 
thereof,  subject  to  be  redeemed  or  repurchased,  shall,  on  the  purchase 
[i.  e,  repurchase]  thereof,  be  exempted  from  the  ad  valorem  duty  on 
conveyances  on  sales,  and  be  charged  only  with  the  ordinary  duty  on 
instruments  of  the  like  kind.  In  order  to  avoid  all  doubt,  it  seems  ad- 
visable that  the  redemption  or  repurchase  should  appear,  on  the  face 
of  the  release,  to  be  made  in  strict  conformity  to  the  terms  of  the  provi- 
sion contained  in  the  original  grant. 

It  remains  to  be  observed,  in  regard  to  the  stamping  of  instruments 
after  their  execution,  that  agreements  may  be  stamped  within  twenty- 
one  days  from  the  time  of  execution,  without  paying  any  penalty  (m) ; 
and  that  agreements  may  be  stamped  at  any  time  afler  the  twenty-one 
days  have  elapsed,  and  deeds  and  other  instruments  at  any  time  afler 
execution,  on  payment  of  a  penalty,  whether  the  instrument  have  a 
wrong  or  insufficient  stamp,  or  no  stamp  at  all  (n).  But  it  is  in  the 
dbcretion  of  the  commissioners  of  stamps  to  affix  the  stamp  or  not(o); 
and,  in  cases  where  the  legislature  expressly  requires  that  the  instru- 
ment shall  be  stamped  within  a  prescribed  time,  declaring  that  it  shall 
otherwise  be  void  to  all  intents,  the  subsequent  imposition  of  the  stamp 
will  not  avail  {p). 

The  commissioners  of  stamps  have  no  authority  (although  it  is  very 
desirable  that  such  an  authority  should  be  vested  in  them,  or  in  a 
proper  officer)  to  determine  questions  arising  upon  the  Stamp  Acts; 
but  the  fact  that  an  instrument  had  been  impressed  with  an  inadequate 


(m)  23  Geo.  3,  c.  38,  s.  5  ;  48  Geo.  3, 
c.  149,  s.  9 ;  55  Geo  3,  c.  184,  a.  9. 
See  Bow/leld  v.  Godfrey,  5  Bing.  418. 

(n)  5  &  6  Will.  &  M.  c.  21,  8.  11; 
37  G«o.  3,  c.  136,  s.  2 ;  5  Geo.  3,  c.  47, 
8.  4.  The  penalty  is  £h  for  each  skin, 
&c. ;  bat  further  progressive  stamps,  on 
a  deed  executed  and  stamped,  will  not  be 
impressed  without  payment  of  a  penalty 
of  j^lO.  The  court  does  not  inquire  whe- 


ther the  penalty  has  been  paid  or  not. 
"Rex  T.  InhabitanU  qf  Preston,  3  Nev. 
&  M.  31,  5  B.  &  Ad.  1028.  See  Apo~ 
thecariea^  Company  v.  Femyhouyh,  2 
Car.  &  P.  438. 

(o)  Rifipmer  v.  Wriyhi,  2  Barn.  & 
Ald.78.4 

(/?)  Rejp  V.  The  Tnhabitani9  o/Ckip^ 
piny  Norton,  5  B.  &  Aid.  412. 
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stamp,  bj  tlie  advice  of  the  officers  of  the  stamp  office,  indaced  the 
court,  which  was  about  to  discharge  a  rule  for  setting  aside  a  nonsuit, 
to  make  the  rule  absolute  upon  payment  of  costs  as  between  attorney 
and  client  {q). 

The  solution  of  the  questions  continually  arising  in  practice  respecting 
the  proper  stamps  on  fiu-ther  securities  for  money,  assignments  of  mort- 
gages, &c.,  may,  perhaps,  be  assisted  by  the  following  propositions:  — 

1.  Further  assurances  (t.  e,  of  property  already  in  mortgage,  or 
already  charged)  to  a  mortgagee,  whose  mortgage  has  not  paid  the 
ad  valorem  duty,  require  an  ad  valorem  stamp  on  the  amount  of  the 
mortgage  debt:  this  applies  where  the  mortgage  or  charge  was  made, 
or  created,  before  the  act  of  44  Geo.  3,  c.  98,  by  which  an  ad  valorem 
duty  was  first  imposed  on  mortgages  and  bonds. 

2.  Further  assurances  to  a  mortgagee,  in  all  other  cases,  require  a 
deed  stamp  only,  unless  a  further  advance  (r)  be  made;  in  which  case 
there  must  be  an  ad  valorem  stamp  on  such  advance,  in  addition  to 
the  deed  stamp  («). 

3.  Additional  securities,  (e.  ff,  either  mortgaging  or  charging  property 
not  previously  mortgaged  or  charged,  or  extending  the  original  security 
by  the  creation  of  a  power  of  sale  or  otherwise),  made  by  any  person, 
other  than  the  original  mortgagor,  to  a  mortgagee,  whose  mortgage  has, 
or  has  not,  paid  the  ad  valorem  duty,  require  an  ad  valorem  stamp  on 
the  amount  of  the  debt. 

4.  Additional  securities  made  by  the  original  mortgagor  to  a  mort- 
gagee, whose  mortgage  has  not  paid  the  ad  valorem  duty,  require  an 
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Stamps  on  far- 
ther securities, 
&e. 


Further  assur- 
ances to  a  mort- 
gagee, where  no 
ad  valorem 
duty  has  been 
paid; 


— in  other 
cases. 


Additional  se- 
curities to  a 
mortgagee,  not 
made  by  the 
old  mortgagor; 


-—made  by  the 
old  mortgagor; 


{q)  Clayton  v.  Burtetuhaw,  5  B.  & 
C.  41. 

(r)  Robinson  ▼.  MacdonneR,  5  M.  & 
S.  228. 

(«)  Under  the  head  of  '^exemptions 
from  the  ad  valorem  duty  on  mortgages, 
but  not  from  any  other  duty  to  which 
the  same  may  be  liable/'  the  act  55 
Geo.  3,  c.  184,  exempts  additional  and 
further  securities,  made  by  the  same 
person  who  made  the  original  security, 
and  which  shall  have  paid  the  ad  valorem 
duty  on  the  sum  originally  secured,  from 
that  duty ;  but,  if  a  further  sum  be 
added,  the  ad  valorem  duty  is  imposed 
in  respect  of  such  further  sum ;  and  the 
act  afterwards  provides  that,  in  all  cases 
(except  the  case  of  a  conveyance  or 
limitation  of  the  equity,  or  right  of  re- 
demption, for  which  see  pi.  9,  infra) 


where  a  mortgage  or  other  instrument 
charged  with  the  ad  valorem  duty  on 
mortgages,  shall  be  contained  in  the 
same  writing  with  other  matter,  not 
incident  to  such  mortgage  or  other  m- 
strumentj  such  writing  shall  be  charged 
with  the  same  duties  (except  the  pro- 
gressive duty)  as  such  mortgage  or 
other  instrument,  and  such  other  matter, 
would  have  been  separately  chargeable 
with,  if  contained  in  separate  writings. 
Laying  all  this  together,  the  result  ap- 
pears to  be,  that  the  ad  valorem  duty  on 
the  further  sum  will  cover  only  that  por- 
tion of  the  writing  which  is  instrumental 
in  securing  the  further  sum,  and  to 
which  the  additional  security,  or  further 
assurance,  made  in  respect  of  the  sum 
originally  secured,  is  not  inddaatal. 
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^n  other 
cases. 


ad  valorem  stamp  on  the  amount  of  the  debt;  this  applies  where  the 
mortgage  was  made  before  the  act  44  Geo.  3>  c.  98. 

5.  Additional  securities  to  a  mortgagee,  in  all  other  cases,  require  a 
deed  stamp  only,  unless  a  ^rther  sum  be  advanced,  in  which  case  there 
must  be  an  ad  valorem  stamp  on  such  fiirther  sum,  in  addition  (/)  to 
the  deed  stamp  (u). 


(0  Lant  T.   Peeue,  8  Adol.  &   Ell. 
248,  3  Nev.  &  P.  329. 

{u)  If  the  reading  of  Beitf  C.  J.,  in 
the  case  of  Martin  demandant;  jBor- 
ter,  tenant ;  Grubb  and  wife,  voachees, 
(2  M.  &  P.  240,  and  see  S.  C.  5  Bmg. 
160),  is  to  he  received  as  the  true 
reading  of  the  act  of  3  Geo.  4,  c.  117, 
BS.  2  &  3,  some  of  the  positions  in  the 
text  are  erroneous.  It  is  difficult  to 
get  at  the  facts  of  the  case.  They  are 
thus  stated  by  Moore  &  Payne,  whose 
report  is  apparently  the  most  accurate : 
**  The  sum  of  ;^2934  was  secured  by  a 
deed  of  assignment  of  mortgage  for  ;£^000 
from  £.  and  another,  to  H.  and  T. 
There  was  also  a  deed  as  an  additional 
security  for  the  ;f  2000,  which  charged 
certain  other  estates  of  6.,  the  mortga- 
gor, which  were  not  comprised  in  the 
deed  of  assignment.  The  assignment  was 
charged  with  an  ad  valorem  stamp  duty 
of  £6t  and  the  other  deed  with  a  duty  of 
£2.'*  Betty  C.  J.,  is  reported  to  have 
said  that  the  mortgagor  was  not  entitled 
to  the  protection  afforded  by  the  second 
section  of  the  above  act,  imposing  a 
duty  of  1/.  15«.  only  on  assignments  &c. 
of  mortgages,  |)rom<2e(f  no  further  sum  be 
added,  as  the  deeds  in  question  were 
given  to  secure  the  additional  sum  of 
j^34,  and  the  provision  in  the  statute 
was  confined  to  the  sum  already  secured. 
But  if  the  learned  Judge  meant  to  say, 
that  wherever  a  further  sum  is  added  to 
the  existing  debt,  the  ad  valorem  duty 
will  be  payable  on  the  whole  amount,  he 
must  have  entirely  misconceived  the  act, 
which  repeals  the  duties  imposed  by  the 
former  acts,  and,  after  substituting  a 
1/.  15«.  stamp  upon  transfers  of  mort- 
gages, ''  provided  no  further  sum  be 
added,"  &c.,  proceeds — "  and  if  any 
further   sum   of  money  or   stock   be 


added,  &c.,  the  ad  valorem  dntj  on 
mortgages,  payable  under  the  said  re- 
cited acts  respectively,  shall  be  chaiged 
only  in  respect  of  such  further  money 
or  stock."  The  construction  of  tiiis 
section  is  involved  in  some  difficulty  by 
the  unskilful  introduction  of  the  words 
'*  provided,"  &c. ;  but  the  only  questioa 
(to  which,  however,  the  learned  Judge 
did  not  apply  himself)  is,  whether  tfacK 
words  are  to  be  construed  "  provided  no 
further  sum  be  added,  [in  whi<^  case  an 
ad  valorem  stamp  is  hereinafter  imposed 
on  such  further  sum,  in  addition  to  the 
1/.  15«.  stamp],"  or  to  be  constmed, 
**  provided  no  further  sum  be  added,  [in 
which  case  the  instrument  is  exempt  from 
the  1/.  1&«.  stamp,  and  subject  only  to  the 
ad  valorem  stamp  hereinafter  imposed  in 
respect  of  such  further  sum]."  The 
learned  Judge  proceeded  to  observe,  that 
it  might  be  said  that  the  third  sectioa 
(which  exempts  from  ad  valorem  duty 
additional  or  further  securities  for  smna 
secured  by  bondf  on  which  tiie  ad  va- 
lorem bond  duty  has  been  paid)  might 
avail  the  mortgagor;  but  that  section 
appeared  to  the  learned  Judge  to  apply 
only  to  additional  securities  between  the 
same  parties,  and  not  to  a  case  where  a 
mortgage  is  transferred  or  assigned  by 
one  mortgagee  to  another.  It  must  be 
admitted  that  the  third  section  had  very 
little  to  do  with  the  question  before  the 
court.  The  sole  object  of  that  clause 
was  to  soften  the  rigour  of  the  former 
acts,  which,  while  they  exempted  from 
the  ad  valorem  duty  on  mortgages,  in- 
struments made  in  purtuanee  of,  and 
conformably  to,  a  bond  which  had  paid 
the  ad  valorem  duty  on  bonds,  left  ad- 
ditional and  further  securities,  not  con- 
templated by  the  bond,  subject  to  the  ad 
valorem  duty.    There  is  nothing  in  the 
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6.  Additional,  or  Airther  securities  for  money,  or  stodc  secured  by  Further  and  ad- 
hond,  on  which  the  ad  valorem  duty  on  bonds  has  been  paid,  whether  fities  to  a  bond 
such  securities  be  made  in  pursuance  of  the  bond,  or  not;  and  whether,  creditor. 

by  the  original  bond-debtor  or  not  (x),  are  subject  only  to  a  deed 
stamp,  unless  a  further  sum  be  added,  in  which  case  there  must  be  an 
ad  valorem  stamp  on  such  sum,  in  addition  to  the  deed  stamp.  And 
where  the  original  security  is  not  a  bond,  but,  for  example,  a  covenant 
or  a  warrant  of  attorney,  the  additional  or  further  security  is  not  ex- 
empt from  the  ad  valorem  duty. 

7.  An  assignment  or  transfer  of  a  mortgage,  whether  the  mort-  Assignments  of 
gagor  be  a  party  or  not,  and  whether  the  ownership  of  the  equity  of  "*<*^*8®*J 
redemption  have  changed  hands  or  not,  requires  a  deed  stamp  only, 

unless  a  further  sum  be  advanced,  in  which  case,  according  to  one  con- 
struction of  the  act  of  3  Geo.  4,  c.  11 7,  (and  this  construction  appears 
to  be  consistent  with  the  act  of  55  Geo.  3,  c.  184,  not  exempting  ad- 
ditional securities  from  a  deed  stamp,  where  an  ad  valorem  stamp  is 
imposed  in  respect  of  a  further  sum),  it  requires  an  ad  valorem  stamp 
on  such  further  sum,  in  addition  to  the  deed  stamp;  while,  according 
to  another  and  more  liberal  construction,  the  ad  valorem  stamp  on  the 
furt]^er  advance  is  sufficient  without  the  deed  stamp;  and  to  this  latter 
construction,  which  bests  accords  with  the  ordinary  practice,  the  courts 
strongly  incline  (y). 


act  to  wamnt  any  snch  restriction  as 
that  which  is  imported  by  the  expression 
"between  the  same  parties."  In  this 
respect,  therefore,  there  is  a  distinction 
between  the  case  of  a  creditor  by  mort- 
gage, and/i  creditor  by  bond.  0€U€lee,J,t 
observed,  that,  as  tiie  assignment  was 
a  mere  transfer  from  one  mortgagee  to 
another,  he  strongly  inclined  to  think 
that  it  would  &11  within  the  opera- 
tion of  the  Act ;  in  which  opinion  the 
reporters  appear  to  ooncor.  The  case  is 
thns  stated  in  Chitty's  Stamp  Laws : — 
"  The  assignment  of  a  mortgage  must 
have  an  ad  valorem  stamp,  if  it  be  ac- 
companied with  any  new  security,  or  any 
additional  sum  adranced.'^  Tliis  is  a 
literal  transcript  of  the  margmal  abstract 
of  the  report  in  5  Bing.  160,  which,  in 
this  instance,  conveys  no  idea  of  the  real 
nature  of  the  case. — ^We  must  not  take 
leave  of  this  act,  without  noticing  the 
inaccurate  language  of  tiie  second  sec- 
tion, which  enacts  that  **  there  shall  be 

VOL.  II.  L 


paid  in  Ireland  to  his  Majesty,  &c.,  the 
several  sums,  &c.,  following,  that  is  to 
say,  upon  any  transfer,  &c.,  there  shall 
be  paid  in  Great  Britain,**  &c. 

(or)  Supra,  512,  n. 

(y)  Doe  V.  Grayy  3  Adol.  &  £11.  89, 
4  Nev.  &  M.  719 ;  Doe  v.  Boe,  6  Scott, 
595.  On  examining  these  cases,  it  will 
appear  that  they  do  not  oonclusiyely  settle 
the  point,  for,  in  the  former  case.  Lord 
Dennum,  C.  J.,  expressly  says,  ''whether 
a  common  deed  stamp  also  was  neces- 
sary, it  is  not  material  to  inquire,"— <not 
material,  because  there  the  aggregate 
value  of  the  stamps  was  at  all  events  suf- 
ficient ;  and,  in  the  latter  case,  JHndal,  C. 
J.,  assumes,  that  the  yery  point  had  been 
determined  in  the  former  case.  The 
probable  mesning  of  the  3  Geo.  4,  c. 
117,  s.  1,  was,  ''provided  no  further 
sum  of  money  or  stock  be  added  to  the 
principal  money  or  stock  already  secured, 
in  which  ea$e  the  ad  valorem  duty  on 
mortgagee  it   hereinqfter  impoeed   in 
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— ^where  a  new 
debt  is  created. 


Mortgages  with 
a  coDveyance  of 
the  equity  of 
redemption,  or 
of  the  rever- 


sion. 


8.  If,  instead  of  assigning  the  existing  debt,  and  conTeying  the  pre- 
mises subject  to  the  existing  equity  of  redemption,  the  debt  be  satisfieil 
and  the  premises  conveyed  to  the  new  lender  discharged  of  the  old 
equity,  and  subject  to  a  new  proviso,  appointing  a  new  day  of  payment, 
there  is  ground  to  contend  that  the  transaction  is  not  a  transfer  of  a 
mortgage,  but  an  original  mortgage  (r),  and  subject,  as  such,  to  the  ad 
valorem  duty  on  mortgages.  The  question  seems  to  be,  whether,  if  the 
mortgagor  be  the  borrower,  and  the  lender,  by  his  direction,  pay  off  the 
former  mortgagee,  who  transfers  nothing  but  his  legal  estate  in  the 
land,  the  transaction  is  essentially  different  in  its  character  firom  what 
it  would  have  been,  if  the  mortgagor  had  taken  Ihe  money  from  his  own 
pocket,  and,  having  satbfied  the  former  mortgage,  caused  the  mortgagee, 
as,  constructively,  his  trustee,  to  convey  the  premises  thus  disencumber^ 
to  a  new  lender?  Where  a  first  mortgagee,  with  notice  of  the  second 
mortgage,  advanced  a  further  sum,  and  took  a  mortgage  for  the  whole 
debt,  in  the  form  above  described,  it  was  considered  by  eminent  counsel, 
that  the  original  debt  of  the  first  mortgagee  was  extinguished,  and  the 
second  mortgage  let  in  as  the  prior  chai^  (a).  The  question  as  to  the 
stamp  appears,  in  strictness,  to  depend  upon  the  same  principles.  But 
here  again  practice  seems  to  have  put  a  more  Uberal  construction  upon 
the  terms  '*  transfer,  assignment,"  &c. ;  for  the  impression  generally 
acted  upon  is,  that  in  the  case  above  supposed,  the  transaction  is  not  a 
mortgage  de  novo,  as  regards  stamp  duty,  at  least;  though  the  prao- 
titioner  who,  in  the  absence  of  a  judicial  determination,  avoids  the 
question,  by  assigning  the  security  in  its  actual  plight,  cannot  be 
charged  with  super-abundant  caution  (b). 

9.  Mortgages  which  include  a  conveyance  or  Umitation  of  the  mort- 
gaged property,  subject  to  the  mortgage,  are,  if  such  conveyance  or 
limitation  be  in  favour  of  a  vendee,  liable  to  the  ad  valorem  duty  on 
sales,  as  well  as  the  ad  valorem  duty  on  mortgages;  but  if  such  con- 
veyance or  limitation  be  in  favour  of  any  other  person  than  a  vendee^ 


retpeet  qf  »uek  further  mm;**  the 
words  in  italics  being  implied,  and  the 
danse  treated  as  thrown  in  to  g^oard 
against  a  premature  assumption,  that 
tlie  thirty^five  shilling  stamp  was  suffi- 
cient [on  every  assignment,  and  to  pre- 
pare us  for  the  second  branch  of  t^ 
section,  which  imposes  the  ad  yalorem 
duty  on  farther  sums — *^and  if"  &c. 
Hie  writer  has  seen  opinions  of  eminent 
conveyancers  in  ikvour  of  this  reading, 
which,  however,  the  courts  have  cer- 
tainly discountenanced,  always  inclining, 
and  property  so,  where  the  language  is 
equivocal,  to  give  the  subject  the  (ull 


benefit  of  the  doubt. 

(g)  SetBarhtmY.  Tike  Barl  ^  J%a^ 
net,  3  My.  &  K.  607. 

(a)  See  Toulmin  v.  JSteere,  3  Mer. 
210 ;  Parry  ▼.  Wri^hi,  1  Sim.  &  8. 
369. 

(b)  If  the  stamp  laws  should  vakderg^ 
revision,  the  legislature  will  probabtj 
solve  the  doubts  to  which  those  laws 
have  given  rise,  and  authorize  the  im- 
position  of  proper  stamps,  without  ti» 
payment  of  penalties,  in  certain  cases, 
where  mistakes  shaU  appear  to  have  been 
occasioned  by  the  ambiguous  langua^  eC 
the  acts. 
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(as,  where,  subject  to  the  mortgage,  the  lands  are  limited  to  sach  uses 
as  the  mortgagor  and  his  wife  shall  appoint,  and  in  default  of  appoint- 
ment, to  the  use  of  the  mortgagor  for  life,  remainder  to  the  use  of  the 
wife  for  life,  &c.),  no  stamp,  in  addition  to  the  ad  Talorem  stamp,  is 
requisite. 

10.  Mortgages  which  include  matter  not  properly  incident  to  the  Mortgages  with 
security,  other  than  a  conveyance  or  limitation  of  the  equity  of  re-  "denYto°thl°" 
demption,  require,  in  addition  to  the  ad  valorem  stamp,  such  stamp  as  mortgage. 

a  separate  instrument,  constituted  of  the  extraneous  matter,  would 
require. 

11.  An  assignment  of  a  mortgage,  containing  matter  not  properly  Assignments  of 
incident  to  such  assignment,  seems  to  require,  in  addition  to  the  stamps  ™^^'S^'* 
imposed  by  the  act  of  3  Geo.  4,  c.  1 1 7,  such  stamp  as  a  separate  instru-  —with  matter 
ment,  constituted  of  the  extraneous  matter,  would  require;  the  stamps  SusM^gumen^; 
imposed  by  that  act  being  specifically  appUed  to  assignments,  &c.,  of 
mortgages,  and  not  covering,  like  a  deed  stamp  (c),  the  general  contents 

of  the  instrument. 

12.  Where  a  mortgage  is  assigned  absolutely,  in  consideration  of  a  —for  a  snm 
sum  of  money,  either  more  or  leee  than  the  debt,  it  may  be  thought  ^^^^^  debt* 
that  the  transaction  is  in  the  nature  of  a  eale,  and  that  the  ad  valorem 

duty  on  conveyances  to  purchasers  attaches;  but,  although  a  dealing 

with  property  (cT),  may  depend  for  its  character,  as  regards  liability 

to  stamp  duty,  upon  the  fact  of  a  pecuniary  consideration  being  given 

or  paid,  it  cannot  depend  upon  the  amount  of  that  consideration,  and  it 

can  hardly  be  doubted  that  the  assignment  of  a  mortgage,  stamped  as 

such,  would  be  duly  stamped,  whether  the  consideration  exceeded  or  fell 

short  of  the  sum  due  upon  the  security.    Where,  however,  a  mortgage  is  —subject  to  re- 

transferred  subject  to  redemption  by  the  mortgagee,  or,  in  other  words,  the"i^gnor. 

a  mortgage  is  made  of  a  mortgage,  the  deed  must  be  impressed  with 

an  ad  valorem  mortgage  stamp. 

And,  in  regard  as  well  to  conveyances  on  sales,  as  to  mortgages  and  Extraneous 
bonds  (e),  it  must  be  observed,  that,  by  the  express  provisions  of  the  5^yance°upoa 
act,  whenever  the  instrument  shall  contain  matter  foreign  to  the  cha-  ules. 
racter  in  which  it  attracts  the  ad  valorem  duty,  or,  in  other  words, 

(e)  Supra,  512.  daration  of  trust  of  the  money,  &c.,  se- 

(df)  Qmere  if  a  mortgage  is  ''pro-  cured),  such  writing  ahaU  be  charged 

pertj,"  within  the  Stamp  Act.      See  with  the  same  duties  as  such  bond  and 

Warren  t.  Howe,  3  Dowl.  8c  R.  494 ;  2  other  matter  would  have  been  charged 

BarxL  &  Cr.  281 ;  Ante,  507.  with,  if  contained  in  separate  deeds.    A 

(e)  As  to  bonds,  the  act  says,  that,  bond  conditioned  for  the  payment  of 

•where  any  bond  for  the  payment  of  any  money  and  interest,  and  also  for  the  per- 

snm  of  money,  &c.,  shall  be  contained  in  formance  of  collateral  acts,  requires  only 

the  same  writing  with  any  other  matter  the  ad  valorem  stamp  appropriated  to 

or  thing,   in  the  schedule  epee^fieaUy  the  principal  sum  secured,  where  that 

charged  with  any  duty,  (except  any  de-  stamp  exceeds  the  duty  of  1/.  15«.  to 

L  L   2 
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Mortgage  to 
cover  future 
advances; 


— ^for  renewal, 
fines,  &e.; 


"On  an  ac- 
count current; 


Settlements  of 
money  and 
stock; 

— voluntary; 


— of  unascer- 
tained funds; 


foreign  to  its  leading  character  (e),  such  matter  will  require  the  stamp, 
(ezdusiye  of  the  progressire  duty)  to  which  it  would  have  heen  liable 
in  a  detached  state.  The  decisions  of  tiie  courts,  as  we  hsTB  alreadj 
seen  (/),  have  unfortunately  extended  this  perplexing  legislatiTe  re- 
quisition of  distinct  duties,  in  respect  of  distinct  niatters,  included  in 
the  same  writing,  to  deeds  and  instruments  not  charged  with  any  ad 
valorem  duty. 

Where  a  mortgage  extends  to  Aitnre  advances,  not  being  advances  for 
Jire  insurance,  (which,  as  well  as  advances  for  life  insurance  in  ammUy 
deeds,  are  exempt  (p^)),  the  amount  of  principal  money  to  be  ultimately 
recoverable,  should  be  expressly  (h)  limited,  unless  the  amount  intended 
to  be  covered  require  the  highest  duty  (£25)  to  be  imposed;  and  this  pre- 
caution should  be  taken,  whether  the  contemplated  advance  be  by  way  oi 
additional  loan,  or  for  purposes  naturally  arising  out  of  the  security,  as 
renewal  fines,  premiums  on  a  life  poUcy,  expenses  of  repairs,  or  other 
matters;  for  it  would  not  be  prudent  to  rely  on  the  cases  (t)  in  which  the 
omission  to  limit  the  amount  has  been  held  immaterial,  where  the  fnrt;h6r 
monies  secured  were  such  as  a  mortgagee  would  ordinarily  be  entitled 
to  charge  against  the  estate.  It  is  dear,  that,  where  the  mortgage  is 
given  for  the  floating  balance  (k)  of  an  account  current,  the  deed  does 
not  require  to  be  stamped  as  a  security  for  an  indefinite  sum,  provided 
the  sum  to  be  ultimately  recoverable  be  limited;  and  this  sum,  in  the 
case  of  a  banking  account,  should  be  inclusive  of  commission  and  other 
chains  (t).  But  as  no  ad  valorem  duty  is  imposed  on  covenants^  a 
covenant  for  the  payment  of  money,  whether  entered  into  substantively 
or  as  part  of  a  mortgage  security,  does  not  require  any  limitation  (m). 

The  ad  valorem  duty  on  settlements  b  imposed  in  terms  calculated 
to  produce  many  questions.  1.  Voluntary  settlements,  as  well  as 
settlements  in  consideration  of  marriage,  or  for  any  consideration 
other  than  a  pecuniary  consideration,  (which  would  attract  the  ad 
valorem  duty  on  conveyances  upon  sales),  are  expressly  subjected  to 
the  duty.  2.  The  duty  attaches  in  respect  only  of  definite  and  cer- 
tain sums  of  money,  and  shares  of  stock,  &c.,  so  that  the  settlement 


which  the  collateral  matter,  standing 
alone,  would  be  subject.  Deardon  v. 
BhmMf  1  M.  &  R.  30. 

(e)  ^t^Pratt  v.  TkomtUt  4  Car.  &  P. 
554 ;  S.  C.  nom.  Price  ▼.  T^omaM,  2  B. 
&  Ad.  218 ;  Tooke  v.  Meering,  2  Man. 
&R.  121. 

(/)  Snpra,  501. 

(jff)  See  schedule  to  53  Geo.  3,  c. 
184,  part  1,  title '<  Mortgage. "  Tide 
ante,  508,  n. 

(A)  See   Hai§e  v.  Peten,  2  B.   & 


Adol.  807. 

(i)  Doe  V.  Smith,  8  Bing.  146 ;  1  H. 
8t  Scott,  230;  Paddtm  v.  Barileit,  4 
Nev.  &  M.  1 ;  2  Adol.  &En.  9 ;  Dae  t. 
Bragg,  3  Nev.  8t  P.  644. 

(k)  WilUame  v.  RawKnmmf  10  J.  B. 
Moore,  362,  3  Bing.  71 ;  Lioyd  t. 
Heatheote,  1  Cro.  &  M.  336. 

(0  Diekeon  v.  Can,  1  B.  &  AdoL 
343. 

(m)  Doe  V.  Larder,  3  Soott,  407 ;  1 
Hodges,  186. 
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of  (for  example)  an  unaBcertained  residne  of  personal  estate,  appears 
to  be  exduded.     3.  Sums  charged  on  real  estate,  whether  raisable  at  —of  charges  on 
all  events  or  not,  are  within  the  express  terms  of  the  act;  and  though    ^°  ' 
the  terms  seem  applicable,  rather  to* settlements  of  pecuniary  charges 
in  esse,  than  to  settlements  of  land  creating  such  charges,  or,  in  other 
words,  rather  to  money  settlements  than  to  estate  settlements,  yet  it 
seems  unsafe  to  treat  even  a  strict  settlement  of  land  which  pro* 
▼ides,  for  instance,  a  definite  and  certain  sum  or  sums  for  younger 
children's  portions,  to  be  raised  out  of  the  land,  as  not  subject  to 
the  ad  valorem  duty.     4.  Again,  though  the  terms  *' shall  be  set-  — ofrevenions 
tied,  or  agreed  to  be  settled,  upon  or  for  the  benefit  of  any  person  ^^^  contingen- 
or  persons,   either  in  possession  or  reversion,"  &c.,  seem  to  point 
at  the  mode  and  form  of  settlement,   and  not  at  the  subject-mat- 
ter; yet  it  should  seem,  that,   on  the  settlement  of  a  contingent 
reversionary  interest,  however  remote  and  valueless,  in  a  definite  and 
certain  sum,  the  same  ad  valorem  duty  should  be  impressed  as  if  the 
interest  were  vested  and  immediate,  and  that,  too,  whether,  the  interest 
be  a  particular  interest  or  the  property  in  the  corpus.     5.  The  duty  — of  particalar 
attaches,  whether  the  trusts  exhaust  the  fund,  or  whether,  after  carving  *°^'«»^J 
out  a  particular  interest  only,  though  of  the  most  limited  nature,  they 
allow  the  corpus  to  revert.     6.  Articles  for  a  future  and  more  formal  >-by  resting  in 
settlement  are  expressly  embraced,  and  it  would  be  immaterial  that  the  sgreement; 
agreement  was  not  binding  on  the  party  entitled  to  the  ftind  (as  in  the 
case  of  marriage  articles  for  the  settlement  of  the  personal  fortmie  of  a 
female  infant) ;  but  if  the  agreement  were  for  the  settlement  of  unascer- 
tained funds,  the  ad  valorem  duty  could  attach  only  on  the  ftiture  set- 
tlement or  settlements  of  the  funds  when  ascertained.     7.  Whether  —with  other 
the  ad  valorem  stamp  covers  the  contents  of  the  deed  so  far  only  as  they  ™^^^'^- 
are  pertinent  to  the  money  settlement,  or  whether,  for  instance,  if  the 
same  deed  operate,  both  as  a  strict  settlement  of  land,  and  as  a  settle- 
ment of  money  or  stock,  there  must  be  a  deed  stamp  in  addition  to 
the  ad  valorem  stamp,  appears  to  be  a  debatable  point,  and  in  the 
absence  of  a  decision  in  favour  of  the  adequacy  of  the  ad  valorem 
stamp,  it  would  hardly  be  prudent  to  rely  upon  it  (n).     8.  lustra-  Exemptions, 
ments  operating  as  settlements,  but  subject  to  the  ad  valorem  duty  on 
bonds  or  mortgages;  also  appointments  in  execution  of  powers  to  ap- 
point in  favour  of  specific  objects,  as  the  common  power  of  ap- 
pomting  to  children;    as  well  as  declarations  of  trast,  not  creating 
trusts,  but  merely  affirming  or  admitting  trusts  created  by  a  previous 
instrament,  whether  such  previous  instrament  shall  have  borne  the 
duty  or  not,  are  exempted  from  the  ad  valorem  duty  on  settlements. 
From  these  observations  it  will  appear,  that  this  head  of  the  schedule 

(»)  Vide  ante,  501,  516. 
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Application  of 
the  Stamp 
Laws,  how  fiur 
influenced  by 
the  locality  of 
tlie  property  or 
person. 


Ireland. 


is  peculiarlj  ambiguous  in  its  terms^  as  well  as  unequal  and  oppreflshe 
in  its  operation. 

Questions  on  the  Stamp  Laws  often  arise  in  die  case  of  an  instm- 
ment  executed  abroad,  relating  to  property  in  Great  Britain,  or  to 
matters  to  be  done  in  Great  Britain,  as  well  as  in  the  oonTene  case. 
It  should  seem  not  to  be  material,  whether  the  property  be  real  or 
personal,  for,  in  general,  the  stamp  duties  are  imposed,  with  reference 
to  the  local  state,  for  the  time  being,  of  the  person  who  does  the 
act,  and  not  of  the  thing  to  which  the  act  relates;  and,  therefor^ 
although  the  subject  matter  should  be  land,  the  solution  of  the  qoes- 
tion  would  not  depend  upon  the  lex  lod  rei  sitae.  Aa  between 
Great  Britain  and  Ireland,  the  legislature  has  (**  for  the  remofral  of 
doubts,"  which  had  ansen  as  to  the  cases  in  which  instruments  were 
chargeable,  with  one,  or  other,  or  both  of  the  different  rates  of  duty 
payable  in  Great  Britain  and  Ireland  respectively)  made  special  regu- 
lations (m);  by  subjecting,  first,  instruments  relating  wholly  to  pro- 
perty, real  or  personal,  in  Ireland,  or  to  anything  to  be  done  in  Irdand, 
to  the  Irish  duties;  secondly,  instruments  relating  to  prop^tj,  real 
or  personal,  in  Great  Britain,  or  to  anything  to  be  done  in  Great  Bri- 
tain, or  eUewhere  than  in  Ireland^  to  the  English  duties;  and,  thirdhf, 
instruments  relating  to  property  in  Ireland,  or  to  anything  to  be  done 
in  Ireland,  and  dUo  to  property  in  Great  Britain,  or  eUewhere  than  im 
Ireland,  or  to  anything  to  be  done  in  Great  Britain,  or  eUewhere  than  m 
Ireland,  to  the  English  duties.  In  each  instance,  the  word  "  property" 
is  inclusive  of  real  and  personal;  "the  word  "thing"  is  excLoaEre 
of  "  the  payment  of  money;"  and,  in  each  instance,  too,  the  in- 
strument is  charged  with  the  specified  duties  and  no  more,  what- 
ever may  be  the  place  of  engrossment  or  execution,  or  of  the  resi- 
dence of  parties;  nor  will  the  insertion  of  any  engagement  to  pay 
money,  wheresoever  made  payable,  vary  the  duty.  The  same  act  then 
proceeds  to  subject  engagements  for  the  payment  of  money  anfy,  not 
being  also  secured  upon  property,  real  or  personal,  but  exclusive  of  any 
rent  or  annuity,  to  duties  regulated  with  reference,  if  there  be  more 
than  one  contracting  party,  to  the  residence  of  the  contracting  par- 
ties, and  (after  a  saving  clause  in  regard  to  bills  of  exchange,  &c.) 
renders  instruments  stamped  agreeably  to  the  act  admissible  in  every 
court  of  Great  Britain  and  of  Ireland.  This  is  a  very  complicated 
piece  of  l^slation;  and  it  is  much  to  be  regretted,  not  only  that 
titles  and  contracts,  or  at  least  the  means  of  proving  them,  should 
depend  upon  revenue  laws  of  doubtful  construction  and  uneeitain 
application,  but  that  the  United  Kingdom  should  be  so  fiir  divided  ia 

(m)  1  &  2  Geo.  4,  c.  55.    See  1  &  2      ments  in  Great  Britain,  to  be  used  in 
Vict.  c.  85 ;    which  autfaoriies  stamps      Ireland,  and  e  oonverso. 
denoting  the  duties  payable  on  instru- 
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matters  of  civil  policy  as  to  give  occasion  for  such  perplexing  enact- 
ments. As  to  cases  not  within  the  provisions  of  this  act,  it  should  Colonies, 
seem  that  the  locality  of  the  actual  execution  of  a  conveyance,  and  not 
of  the  suhject-matter,  is  the  point  to  he  chiefly  regarded;  and  that 
an  instrument  made  in  any  of  the  British  dependencies,  where  stamp 
duties  are  payahle,  woidd  not  he  admissible  in  evidence  here,  unless 
stamped  conformably  to  the  local  law;  of  which  law,  even  in  matters  of 
revenue,  the  judicature  of  the  sovereign  state  takes  notice;  nor,  pari 
ratione,  would  an  instrument  made  in  this  country  be  judicially  cogni- 
sable in  any  of  the  British  dependencies  unless  stamped  according  to 
our  laws,  whether  the  instrument  concerned  property  situate,  or  matters 
to  be  performed,  within  the  territorial  jurisdiction  of  the  court  in  which 
the  instrument  is  sought  to  be  enforced  or  elsewhere  (n).  "When  a 
conveyance  of  property  in  any  of  the  colonies  where  stamp  duties 
either  do  not  exist,  or  fall  very  lightly,  is  to  be  made  by  parties 
resident  in  this  country,  the  expedient  of  sending  out  a  power  of  at- 
torney, or  (as  a  power  of  attorney  is  revocable,  and  as  proof  that  the 
principal  was  alive  when  the  attorney  executed,  may  be  attended  with 
difficulty)  a  conveyance  to  an  agent  in  the  colony,  upon  trust  to  sell, 
with  authority  to  give  a  discharge  for  the  money,  is  sometimes 
adopted. 


(n)  See  Ahe$  v.  Hodgtonj  7  T.  R. 
241 ;  Crutchley  t.  Marine  1  Marsh,  29, 

5  Taunt  529;  SnaUh  r.  Mmgay,  1  M. 

6  S.  87 ;  Le  Chemmani  v.  Pearwn,  4 
Taunt.  367;  Jamei  t.  Caiherwood,  3 
Dowl.  &  R.  190.    And  as  to  the  cogni- 


zance taken  by  onr  courts  of  the  stamp 
laws  of  foreign  states,  see  Clegg-^.  Levy, 
3  Camp.  166.  It  should  seem,  that, 
under  particular  circumstances,  both 
British  and  fordgn  stamps  may  be  re- 
quisite. 


STAMP    ACTS. 


48  6B0.  m.  CiP.  149.— [iZoyo/  Aueni,  My  2nd,  1808.] 

An  Act  for  repeaUnp  ike  Staw^  IhUiet  on  Deeds,  Law  ProeeediMge, 
and  other  written  or  printed  Instruments,  and  the  Duties  on  hega- 
eies,  and  SmteessUms  to  Personal  Estate  upon  Intestacies,  now  pay^ 
able  vs  Crreat  BritaiM;    and  for  grantisig   new  Duties    in  Hem 


Provisioiit  of         9.  Am  o  be  it  farther  enacted.  That  the  pnmsioiis  and  regniatiooB  of 

'^™?*^^'^    former  acts  idatmg  to  agreements,  shall  be  appbed  only  to  sndi  agree- 

mentiytobemp-  ments  as  aie  herehjT  charged  with  a  duty  of  sixteen  shillings;  and 

plied  oolyto       ||„^  ^^  agreements  hereby  charged  with  a  daty  of  one  pound  and  ten 

hereby  diaigcd   shillings,  shall  be  snbject  and  liable  to  the  same  pnmsimis  and  re- 

^^  1^  gdations  as  deeds  hereby  dialed  with  a  fike  dnty;  and  that  all 

l^n'ln^  if*'  agi'cements  for  granting  leases  or  tads,  which  have  been  or  shall  be 

stamped  with      stamped  with  the  dn^,  for  the  time  bdng  payable  in  respect  of  such 

'^^  ^^'         leases  or  tai^,  shall  be  as  Talid  as  if  the  same  had  been  stamped 

with  the  pn^ier  agreement  stamp;    and  that  all  oUier  agreements 

hereby  charged  with  a  duty  oi  sixteen  shillings  shall  be  valid,    if 

stamped  with  a  dnty  (tf  one  poond  ten  shilHngs. 


On  the  nk  of  22.  And  be  it  further  enacted,  Tliat  from  and  afler  the  tenth  day 
tibJ^lXE'or  ^  October,  one  thoosand  ei^t  hundred  and  ei^t,  in  aH  cases  of  the 
connderatioii  sale  oi  any  lands,  tenements,  rents,  annnities,  or  other  pn^ierty,  real 
fonTuid  traly  ^  personal,  heritable  or  moveable,  or  oi  any  rig^t,  title,  interest,  or 
set  forth  ID  the  daim,  in,  to,  oat  of,  or  iqion  any  lands,  tenements,  rents,  annuities, 
eMTejBooe,       ^  otber  property,  where  a  duty  b  imposed  on  the  oonvi^anee  thereof, 

in  the  sdiedule  hereunto  annexed,  in  proportion  to  the  amount  of  the 
purchase  or  consideration  nMmey  therein  or  thereupon  expressed* 
the  full  puidiaae  or  consideration  money,  which  shall  be  direcUy 
or  indirectly  paid,  or  secured,  or  agreed  to  be  paid  for  tiie  same, 
shall  be  truly  expressed  and  set  forth  in  words  at  length,   in   or 
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q>on  the  principal  or  only  deed  or  instrument,  whereby  the  land  or 
ather  thing  sold  shall  be  gpranted,  assigned,  transferred,  released, 
renounced,  or  otherwise  conveyed  to,  or  Tested  in,  the  purchaser  or 
purchasers,  or  any  other  person  or  persons,  by  his,  her,  or  their 
direction;  and  also  where,  upon  the  sale  of  any  annuity,  easement, 
serritude,  or  other  right,  not  before  in  existence,  the  same  shall  not 
be  created  by  actual  grant  or  oonireyance,  but  shall  only  be  secured 
by  bond,  warrant  of  attorney,  ooTcnant,  contract,  or  ol^er  security, 
the  full  purchase  or  consideration  money,  which  shall  be  directly  or  in- 
directly paid,  or  secured,  or  agreed  to  be  paid  for  the  same,  shall 
be  truly  expressed  and  set  forth,  in  words  at  length,  in  or  upon  the 
bond  or  other  instrument  or  instruments,  by  which  the  same  shall  be 
secured;  and  if  in  any  of  the  said  cases,  the  fall  purchase  or  consider-  Penalties  on 
ation  money  shall  not  be  truly  expressed  and  set  forth  in  the  manner  ^eUers^^tde^ 
hereby  directed,  the  purchaser  or  purchasers,  and  also  the  seller  or  fault  thereof, 
sellers,  shall  forfeit  the  sum  of  fifty  pounds,  and  shall  also  be  charged 
and  chargeable  with  and  be  holden  liable  to  the  payment  of  five  times 
the  amount  of  the  excess  of  duty,  which  would  have  been  payable 
for  such  deed,  bond,  or  other  instrument  as  aforesaid,  in  respect  of  the 
full  purchase  or  consideration  money,  in  case  the  same  had  been  truly 
expressed  and  set  forth  in  or  upon  the  same,  pursuant  to  the  directions 
of  this  act  and  the  schedule  hereunto  annexed,  beyond  the  amount  of 
the  duty  actually  paid  for  the  same;  which  quintuple  duty  shall 
be  deemed  and  taken  to  be  a  debt  to  his  Majesty,  his  heirs  and 
successors,  of  the  party  or  parties  respectively  hereby  made  liable 
to  pay  the  same,  and  shall  and  may  be  sued  for  and  recovered  accord- 
ingly. 

24.  And  be  it  further  enacted.  That  where  the  full  purchase  or  Where  the  con- 
consideration  money  shall  not  be  truly  expressed  and  set  forth,  in  the  "^♦*vJfV*"i****'i 
manner  hereby  directed,  it  shall  be  lawful  for  the  purchaser  or  pur-  forth,  the  pur- 
chasers, or  any  of  them,  or  his,  her,  or  their  executors  or  administra-  <*■•«'  ™»y  "• 

*  J  9  9        9  ^  cover  back  so 

tors,  to  recover  back  from  the  seller  or  sellers,  or  his,  her,  or  their  much  of  the 

executors  or  administrators,  so  much  and  such  part  of  the  purchase  or  m^/*^*^ghall 

consideration  money  as  shall  not  be  expressed  and  set  forth  as  afore-  not  be  stated. 

said,  or  the  whole  thereof,  if  no  part  of  the  same  shall  be  so  expressed 

and  set  forth,  either  in  an  action  for  money  had  and  received,  for  the 

use  of  the  party  or  parties  suing  for  the  same,  or  by  action  of  debt, 

bill,  plaint,  or  information  in  any  of  his  Majesty's  courts  of  record  at 

Westminster,  wherein  no  essoign,  protection,  wager  of  law,  or  more 

than  one  imparlance  shall  be  allowed,  or  by  ordinary  action  or  summary 

complaint  in  the  court  of  session,  or  in  the  sheriff  or  stewart  court  of 

the  shire  or  stewartry,  where  the  person  or  persons  sued  or  complained 
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d  shall  reside  in  Scotland,  as  the  case  may  require,  togetbier  witli 
douhle  costs  of  suit. 


Penalties  on  at-  25.  And  be  it  further  enacted,  That  if  any  attorney,  scdidtor,  writer 
torniea,  Bohci-    ^  ^j^^  sigmet,  or  other  person,  who  shall  be  employed  in  or  about  the 

tors,  and  others,  .^     ?  v   j     j    V     j  *u       -^  *     • 

for  notinserting  prepanng  of  any  such  deed,  bond,  or  other  mstmment,  m  or  iqKin 
*^n8?deration"^  which  the  full  purchase  or  consideration  money  is  hereby  required  to 
in  any  convey-  be  truly  expressed  and  set  forth  as  aforesaid,  or  who  shall  be  employed 
ance,  &o.  £^^  ^^^y  ^£  ^j^^  parties  thereto,  in  anywise  about  or  relating  to  the 

transaction  therein  mentioned,  shall  knowingly  and  wilfully  insert  or 
set  forth,  or  cause  to  be  inserted  or  set  forth,  in  or  upon  any  audi 
deed,  bond,  or  other  instrument,  any  other  than  the  full  and  true 
purchase  or  consideration  money  directly  or  indirectly  paid,  or  se- 
cured, or  agreed  to  be  paid  for  the  same,  or  shall  in  anywise  aid  or 
assist  in  the  doing  thereof  respectively,  every  such  attorney,  solidtor, 
writer  to  the  signet,  or  other  person  so  offending,  shall,  for  eveiy 
such  offence,  forfeit  the  sum  of  five  hundred  pounds;  and  every  at- 
torney, solicitor,  and  writer  to  the  signet  so  offending,  and  being 
thereof  lawfully  convicted,  shall  also  be  from  thenceforth  disabled 
to  practise  as  an  attorney,  solicitor,  or  writer  to  the  signet;  and  any 
other  person,  being  entitled  or  intrusted  to  prepare  any  such  deed  or 
other  instrument,  in  virtue  of  any  public  office  or  employment,  and 
being  guilty  of  such  offence  in  the  execution  of  his  office  or  employ- 
ment, and  being  thereof  lawfully  convicted,  shall  also  forfeit  and  lose 
his  office  or  employment,  and  be  from  thenceforth  incapable  of  l^niamg^ 
the  same. 

But  not  to  at-  26.  Provided  always,  and  be  it  further  enacted.  That  no  party, 
^^'  ^°!f  h  *^*  attorney,  solicitor,  writer  to  the  signet,  or  other  person  whosoever, 
less  than  the  shall  be  liable  to  any  penalty,  disability,  or  forfeiture  whatsoever,  by 
^h  ^Si^'^^*'^'*  reason  of  the  full  purchase  or  consideration  money  not  being  truly 
deration.  expressed  and  set  forth  in  or  upon  any  such  deed,  bond,  or  other  in- 

strument, as  aforesaid,  unless  the  duty  or  duties  actually  paid  for  the 
same,  shall  be  less  than  would  have  been  payable  for  the  same,  in 
case  the  full  purchase  or  consideration  money  had  been  truly  expressed 
and  set  forth,  according  to  the  directions  of  this  act. 

Where  lands  27.  And  be  it  further  enacted,  That  from  and  after  the  tenth  day 

are  conveyed  of  October,  one  thousand  eight  hundred  and  eight,  wher^  upon  the 

sale  enrolled,  Sale  of  any  estate  of  inheritance  or  freehold  in  any  lands  or  heredita- 

and  also  by  ments  in  England,  the  same  shall  be  conveyed  by  bargain  and  sale  en- 

lease  or  feoff-  rolled,  and  also  by  lease  and  release  or  feoffment,  it  shall  be  lawful  for 

ment,  the  for-  ^^^  ^^  commissioners  of  stamps,  and  they  are  hereby  required,  on 
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the  production  of  both  conTeyanoeSy  and  on  proofi  to  their  Batia&icAkm,  mcr  shall  be 
that  the  full  purchase  or  consideration  money  is  truly  expressed  and  ^^^JeBtify'^ 
set  forth  therein,  in  the  manner  hereby  directed,  and«  on  its  appearing  payment  of  the 
that  the  release  or  feof&nent  is  stamped  with  the  ad  valorem  duty  Jy  o^^^e  ktten 
hereby  chai^d  thereon,  and  that  the  bargain  and  sale  is  stamped  with 
the  ordinary  duty  hereby  charged  thereon,  to  cause  the  deed  of  bar- 
gain and  sale  to  be  also  stamped  with  some  particular  stamp,  for  tes- 
tifying the  payment  of  the  said  ad  valorem  duty  on  the  release  or 
feoffment;  and  also,  where,  upon  the  sale  of  any  such  estate  of  inhe- 
ritance or  freehold,  the  same  shall  be  conveyed  by  lease  and  release, 
and  also  by  feoffinent,  it  shall  be  lawful  for  the  said  commissioners, 
and  they  are  hereby  required,  on  the  production  of  both  conveyances, 
and  on  proof,  to  their  satisfaction,  that  the  full  purchase  or  oonaidera^ 
tion  money  is  truly  expressed  and  set  forth  therein,  in  the  manner 
hereby  directed,  and,  on  its  appearing  that  the  release  is  stamped  with 
the  ad  valorem  duty  hereby  charged  thereon,  and  that  the  feoffment  is 
stamped  with  the  ordinary  duty  hereby  charged  thereon,  to  cause  the 
feoffinent  to  be  also  stamped  with  some  particular  stamp,  for  testifying 
the  payment  of  the  said  ad  valorem  duty  on  the  release;  and,  there- 
upon, the  bargain  and  sale  in  the  former  case,  and  the  feoffinent  in  the 
latter  case,  shall  be  as  available  in  law,  and  of  the  like  force  and  effect, 
in  all  respects,  as  if  the  same  had  been  stamped  with  the  ad  valorem 
duty  itself,  but  until  the  same  shall  be  so  stamped  as  aforesaid, 
the  same  shall  not  be  given  in  evidence,  or  be  available  in  any  manner 
whatsoever. 

29.  Provided  always,  and  be  it  further  enacted.  That  where  any  CoBreyances  of 
lands,  tenements,  rents,  annuities,  or  other  property,  shall  have  been  ^J^L^u*^' 
actually  and  bon4  fide  contracted  to  be  sold,  prior  to  the  twelfth  day  sold  before  I2th 
of  April,  one  thousand  eight  hundred  and  eight,  by  any  contract  or  ^^'li'^^l^^ 
agreement  in  writing  duly  stamped,  according  to  the  laws  in  force  at  the  the  ad  Yalorem 
time  of  the  date  and  execution  thereof,  or  shall  have  been  actually  and  ^°^^' 
bond  fide  sold,  under  the  decree  of  any  court,  prior  to  the  said  twelfth 
day  of  April,  and  the  same  shall  be  conveyed  to  the  purchaser  or  pur- 
chasers, or  any  other  person  or  persons,  by  his,  her,  or  their  direction, 
after  the  tenth  day  of  October,  one  thousand  eight  hundred  and  eight, 
the  principal  or  only  deed  or  instrument,  whereby  the  same  shall  be 
conveyed,  shall  be  exempt  from  the  ad  valorem  duty  charged  thereon, 
in  the  said  schedule  hereunto  annexed,  if  the  same  shall  exceed  one 
pound  and  ten  shillings,  and  shall  be  chai^d  and  chargeable  with  a 
duty  of  one  pound  and  ten  shillings  in  lieu  thereof;  but,  in  order  to 
prevent  frauds,  such  deed  or  instrument  shall  be  produced  to  the  said 
commissioners  of  stamps  within  two  calendar  months  after  the  execu- 
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lion  thereof,  and  upon  its  being  proved  to  their  satisfiiction,  that  the 
lands,  tenements,  rents,  annnities,  or  other  property  therein  comprised, 
were  actually  and  boni  fide  contracted  to  be  sold  as  aforesaid^  or  were 
actually  and  bonH  fide  sold  under  the  decree  of  any  court,  prior  to  the 
said  twelfth  day  of  April,  one  thousand  eight  hundred  and  eight,  ihey, 
the  said  conunissioners,  or  any  two  of  them,  shall  sign  a  certificate  of 
what  shall  be  so  proved  to  their  satisfaction,  upon  such  deed  or  inatm- 
ment;  and  thereupon,  such  deed  or  instrument,  being  stamped  with 
the  said  duty  of  one  pound  and  ten  shillings,  shall  be  as  valid  and 
available  in  the  law,  as  if  the  same  had  been  stamped  with  the  said  ad 
valorem  duty,  but  the  same  shall  not,  without  such  certificate,  be  g;iven 
in  evidence,  or  be  in  any  manner  available  unless  stamped  with  the 
proper  ad  valorem  duty. 

Regulations  to       SO.  And  be  it  further  enacted,  That  iVom  and  after  the  tenth  day  of 

be  obseiTcd  on    October,  one  thousand  eight  hundred  and  eight,  where  any  copyhold 

surrendenng  ,      ,  ,        ,.  ,    «  ,  ,  .     , 

copyhold  lands  or  customaiy  lands  or  hereditaments  shall  be  proposed  to  be  surren- 
in  court.  dered  in  court,  the  person  or  persons,  proposing  to  surrender  the  same, 

shall  deliver  to  the  steward  of  the  manor  or  honour,  whereof  sudi 
lands  or  hereditaments  shall  be  holden,  a  note  in  writing,  stating 
whether  the  surrender  proposed  is  upon  a  sale  or  not  upon  a  sale,  and, 
in  the  former  case,  specifying  the  amount  of  the  purohase  or  considera- 
tion money,  agreed  upon  for  such  lands  or  hereditaments,  to  the  intent 
that  the  same  may  be  inserted  and  set  forth,  in  words  at  length,'  in  or 
upon  the  copy  of  court  roll,  to  be  afterwards  made  out  of  such  sur- 
render, pursuant  to  the  directions  of  this  act;  and,  until  such  note  in 
writing  shall  be  delivered,  the  lord  or  lady,  or  steward,  of  the  manor 
or  honour,  shall  not  accept  or  take  the  proposed  surrender,  on  pain  of 
Penalties  on  forfeiting  for  every  such  offence,  the  sum  of  fifty  pounds;  and  where 
neglect.  ^^  proposed  surrender  shall  be  upon  a  sale,  if  the  steward  shall 

neglect  to  insert  the  said  purchase  or  consideration  money,  in  or  upon 
the  copy  of  court  roll,  to  be  afterwards  made  out  of  such  surrender,  in 
words  at  length,  he  shall,  for  every  such  offence,  forfeit  the  sum  of 
fifty  pounds;  and  if,  upon  the  sale  of  any  such  lands  or  hereditaments, 
any  person  or  persons  shall,  in  the  note  so  to  be  delivered  as  afore- 
said, state  the  proposed  surrender  to  be  not  upon  a  sale,  he,  she, 
or  they,  shall,  for  every  such  offence,  forfeit  the  sum  of  one  hundred 
pounds. 
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55  GEO.  m.  Cap.  l84.^[Boyal  Auent,  July  lUh,  1815.] 

jin  Act  for  repealing  the  Stamp  Duties  on  Deeds,  Law  Proceedings, 
and  other  written  or  printed  Instruments,  and  the  Duties  on  Fire 
Insurances,  and  on  Legacies  and  Successions  to  Personal  Estate  upon 
Intestacies  now  payable  in  Great  Britain  ;  and  /or  granting  other 
Duties  in  lieu  thereof 

Whbrsas  it  is  expedient  to  grant  certain  additional  stamp  duties 
towards  raising  the  necessary  supplies  to  defray  your  Majesty's  public 
expenses^  and  making  such  permanent  addition  to  the  public  revenue 
as  shall  be  equal  to  the  increased  annual  charge,  occasioned  by  the 
funding  of  exchequer  bills,  and  by  any  loan  made  pursuant  to  any  act 
or  acts  passed  or  to  be  passed  for  that  purpose,  in  this  session  of  Par- 
liament; and  it  is  also  expedient  to  consolidate  the  additional  with  the 
existing  duties;  We  your  Majesty's  most  dutiful  and  loyal  subjects, 
the  Commons  of  Great  Britain  and  Ireland  in  Parliament  assembled, 
have  resolved  to  grant  unto  your  Majesty  the  several  duties  hereinafter 
mentioned;  and  do  most  humbly  beseech  your  Majesty  that  it  may  be 
enacted;  and  be  it  enacted  by  the  King^s  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same.  That  all  the  duties  granted  by  the  act  passed  Repeal  of  du- 
in  the  forty-eighth  year  of  his  Majesty's  reign,  intituled  "  An  Act  for  Jl'J^^'g  **  ^^ 
repealing  the  Stamp  Duties  on  Deeds,  Law  Proceedings,  and  other  149; 
written  or  printed  Instruments,  and  the  Duties  on  Legacies  and  Suc- 
cessions to  Personal  Estate  upon  Intestacies,  now  payable  in  Great 
Britain,  and  for  granting  new  Duties  in  lieu  thereof;"  and  also  the  and  of  duties  on 

duties  on  licenses  for  usins  and  exercising  the  trade  or  business  of  a  p^^^i^l^en' 

"  ,  hcenaes; 

pawnbroker,  granted  by  the  act  passed  in  the  forty-fourth  year  of  his 

Majesty's  reign,  intituled  *'  An  Act  to  repeal  the  several  Duties  under 

the  Commissioners  for  managing-  the  Duties  upon  stamped  Vellum, 

Parchment,  and  Pbper,  in  Great  Britain,  and  to  grant  new  and  additional 

Duties  in  lieu  thereof;"  and  also  the  duties  granted  by  an  act  passed  and  of  duties  on 

in  the  fiftieth  year  of  his  Majesty's  reign,  on  policies  of  insurance  of  I^^<^c>  o^  i>?- 

.     .     ^,     «r.»i.  1       11  •,-  ^         .         sarance  agaiDst 

property  m  the  West  Indies  or  elsewhere  beyond  the  seas,  from  loss  fire  in  West  In- 

by  fire;  shall  cease  and  determine  from  and  afler  the  thirty-first  day  ^^'  ^^* 

of  August,   one  thousand  eight  hundred  and  fifteen;  and  that  the  and  of  the  per 

yearly  per  oentage  duty  on  insurances  from  loss  by  fire  granted  by  f«ntage  dnty  on 

the  said  act,  passed  in  the  forty-fourth  year  of  his  Majesty's  reign,  against  fire 

shall  cease  and  determine  from  and  afler  the  twenty-eighUi  day  of  S^^t^  ^^gt^ 
September,  one  thousand  eight  hundred  and  fifteen;  save  and  except 
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except  all  ar« 
rears. 


such  of  the  said  respecdye  duties,  or  so  much  and  such  part  or 
thereof  respectively,  as  shall  have  become  due  or  payable  before  or  upon 
those  days,  and  remain  in  arrear  or  unpaid  afterwards;  and  also  save 
and  except  so  much  and  such  part  or  parts  as  shall  remain  to  be  paid 
of  any  duties  in  respect  of  legacies  given  by  way  of  annuity,  or  so  that 
the  value  thereof  cannot  be  ascertained  at  once  where  part  of  sach 
duties  shall  have  been  paid,  or  have  become  payable  before  or  upon  the 
said  thirty-first  day  of  August;  all  which  duties  or  parts  of  duties  so  in 
arrear  or  remaining  to  be  paid  as  aforesaid,  shall  be  recoverable  by  the 
same  ways  and  means,  and  with  such  and  the  same  penalties,  and  in 
such  and  the  same  manner,  in  all  respects,  as  if  this  act  had  not  beea 
made. 


Duties  specified 
in  schedule  an- 
neied  to  be  le- 
vied. 


2.  And  be  it  further  enacted.  That  there  shall  be  raised*  levied,  and 
paid  unto  and  for  the  use  of  his  Majesty,  his  heirs  and  successors,  in 
and  throughout  the  whole  of  Great  Britain,  for  and  in  respect  of  the 
several  instruments,  matters,  and  things  mentioned  and  described  in 
the  schedule  hereunto  annexed,  (except  those  standing  under  the  head 
of  exemptions),  or  for  or  in  respect  of  the  vellum,  parchment,  or  pi^>er 
upon  which  such  instruments,  matters,  and  things,  or  any  of  them,  shall 
be  written  or  printed,  the  several  duties  or  sums  of  money  set  down  in 
figures  against  the  same  respectively,  or  otherwise  specified  and  set 
forth  in  the  same  schedule;  and  that  the  yearly  per  centage  duty  on 
insurances  from  loss  by  fire  therein  mentioned,  shall  commence  and 
take  place  from  and  after  the  twenty-eighth  day  of  September,  one 
thousand  eight  hundred  and  fifteen;  and  that  all  the  other  duties 
therein  mentioned,  shall  commence  and  take  place  from  and  after  the 
thirty-first  day  of  August,  one  thousand  eight  hundred  and  fifteen;  and 
that  the  said  schedule,  and  all  the  provisions,  regulations,  and  directions 
therein  contained,  with  respect  to  the  said  duties,  and  the  instruments, 
matters,  and  things  charged  therewith,  shall  be  deemed  and  taken  to  be 
part  of  this  act,  and  shall  be  read  and  construed  as  if  the  same  had 
been  inserted  herein  at  this  place,  and  shall  be  applied,  observed,  and 
put  in  execution  accordingly. 


Duties  to  be 
UDder  the  ma- 
nagement of 
commissioners 
of  stamps,  who 
are  to  provide 
stamps,  &c 


3.  And  be  it  fturther  enacted.  That  the  duties  hereby  granted  shall 
be  under  the  care  and  management  of  the  commissioners  for  the  time 
being  appointed  and  authorized  by  his  Majesty,  his  heirs  or  successors,* 
to  manage  the  duties  on  stamped  vellum,  parchment,  and  paper  in 
Great  Britain;  which  said  commissioners  (who  shall  be  called  *'  the 
commissioners  of  stamps  in  Great  Britain ")  and  the  major  part  of 
them  are  hereby  empowered  and  required  to  provide  proper  and  snfii- 
cient  stamps  or  dies  for  expressing  and  denoting  the  several  duties 
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hereby  granted,  or  the  amount  thereof  in  the  case  of  per  centa^  duties 
(except  those  on  legacies  and  successions  to  personal  estate,  and  the 
yearly  duties  on  fire  insurances)  upon  the  yelluni,  parchment,  or  paper 
chai^eable  therewith,  and  for  expressing  and  denoting  the  rate  per 
cent,  of  the  legacy  duties  upon  the  receipts  and  discharges  to  be  given 
for  l^acies  and  shares  of  personal  estate,  and  for  otherwise  denoting 
or  testifying  the  payment  of  any  duty  or  duties  hereby  granted,  where 
necessary;  and  to  alter  and  renew  such  stamps  or  dies  from  time  to 
time  as  occasion  shall  require;  and  also  to  employ  such  officers  and 
persons  under  them,  and  to  do  all  such  other  acts  and  thmgs  as  shall 
be  deemed  necessary  or  expedient  for  effectually  raising  and  collecting 
the  duties  hereby  granted,  and  for  putting  this  act  into  execution,  in 
the  like  and  in  as  fall  and  ample  manner  as  they  or  any  former  com- 
missioners are  or  have  been  authorized  to  do,  for  the  raising  and  col* 
lecting  of  any  former  stamp  duties,  or  for  putting  into  execution  any 
act  or  acts  of  Parliament  relating  thereto. 

4.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  the  said  Old  stamps 
commissioners  to  use  any  of  the  stamps  or  dies  heretofore  provided  to  ^n^te  new  du^ 
denote  any  former  stamp  duties  for  the  purpose  of  expressing  and  de-  ties;  and  two 
noting  any  of  the  duties  hereby  granted  of  the  same  amount,  and  also  ^  ^note^ne** 
to  use  two  or  more  stamps  or  dies  for  denoting  the  amount  of  any  one  daty  till  single 
duty  hereby  granted,  as  occasion  may  require,  until  a  single  stamp  or  ^^""^  ^^^^  ~ 
die  shall  be  provided  for  that  purpose;  and  that  all  instruments  which 

shall  be  stamped  with  two  or  more  stamps  for  denoting  the  amount  of 

any  single  duty  charged  or  chargeable  thereon  shall  be  as  valid  as  if 

the  same  had  been  stamped  with  a  single  stamp  for  denoting  such 

duty;  but  no  stamp  appropriated  to  denote  the  duty  charged  on  any  Stamps  bearing 

particular  instrument,  and  bearing  the  name  of  such  instrument  on  the  ^^gtrament  not 

&ce  thereof,  shall  be  used  for  denoting  any  other  duty  of  the  same  to  be  used  for 

amount,  or  if  so  used  the  same  shall  be  of  no  avail.  "*^  ^^®'* 

5.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  the  said  Paper,  &c, 
commissioners  to  issue  for  the  supply  of  the  country  any  vellum,  parch-  f^^^ies 
ment,  or  paper  which  shall  have  been  stamped  for  denoting  any  duties  maybe  used  for 
hereby  repealed,  to  be  used  for  any  of  the  instruments  hereby  charged  Simed^with 
with  duties  of  the  same  amount,  and  also,  if  deemed  expedient,  to  new  duties  of 
cause  any  such  vellum,  parchment,  or  paper  to  be  stamped  with  any  """^  amount; 
additional  stamp  or  stamps,  in  order  to  make  up  the  amount  of  the  in- 
creased duty  hereby  charged  on  any  of  the  instruments  for  which  such 

vellum,  parchment,  or  paper  shall  have  been  originally  intended,  and 
thereupon  to  issue  the  same  to  be  used  for  such  instruments,  or  for 
any  other  instruments  charged  with  the  same  amount  of  duty;  and  it 
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shall  also  be  lawful  for  any  persons  haying  in  their  possession  anj 

vellum,  parchmenty  or  paper  stamped  with  any  of  the  duties  repealed 

hj  this  act,  or  by  the  aforesaid  act  of  the  fort^-fourth  or  forty-eighth 

year  of  his  Majesty's  reign,  and  not  already  made  use  of,  to  use  the 

same  for  any  of  the  instruments  hereby  charged  with  duties  of  the 

except  stamps     same  amount:  ProTided  always,  that  no  ydlum,  parchment,  or  paper, 

beanng^tbe^^^  bearing  a  stamp  appropriated  by  name  to  any  particular  instrument, 

strumeDt  shall  be  used  for  any  other  purpose,  or  if  so  used  the  same  shall  be  of 

no  ayaiL 

Stamped  paper,  6.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  all  persons 

&C.,  rendered  haying  in  their  possession  any  stamped  yellum,  parchment,  or  paper 

act,  may  be  ex-  not  made  usc  of,  and  which,  by  the  operation  of  this  act,  shall  have  been 

changedorhave  rendered  unfit  for  the  instruments  for  which  the  same  was  originany 

additional  ^  «-»         * 

stamps.  designed,  to  send  the  same  to  the  head  office  of  stamps  at  any  time 

within  twelye  calendar  months  from  the  said  thirty-first  day  of  August, 
and  it  shall  be  lawful  for  the  said  commissioners  to  cause  the  same  to 
be  cancelled,  and  to  deliver  out  in  lieu  thereof  other  stamps  of  the  same 
kind  and  description  as  near  as  may  be,  and  of  equal  value  on  the 
whole  with  the  stamps  so  returned;  or  otherwise  at  their  discretion, 
to  cause  any  additional  stamp  or  stamps  to  be  impressed  on  any  such 
vellum,  parchment,  or  paper,  to  make  up  the  full  amount  of  the  duty 
hereby  chained  on  the  instruments  for  which  the  same  was  designed, 
on  payment  of  the  duty  or  duties  denoted  by  such  additional  stamp  or 
stamps. 

Forgery  of  7.  And  be  it  fiirther  enacted.  That  if  any  person  shall  forge  or  ooon- 

lony.^''    ^^       terfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  stamp  or 

die,  or  any  part  of  any  stamp  or  die,  which  shall  have  been  provided, 
made,  or  used  in  pursuance  of  this  act,  or  in  pursuance  of  any  former 
act  or  acts  relating  to  any  stamp  duty  or  duties,  or  shall  forge,  coun- 
terfeit, or  resemble,  or  cause  or  procure  to  be  forged,  counterfeited,  or 
n^sembled,  the  impression  or  any  part  of  the  impression  of  any  such 
stamp  or  die  as  aforesaid  -upon  any  vellum,  parchment,  or  paper,  or 
shall  stamp  or  mark,  or  cause  or  procure  to  be  stamped  or  marked,  any 
vellum,  parchment,  or  paper  with  any  such  forged  or  counterfeited 
stamp  or  die,  or  part  of  any  stamp  or  die  as  aforesaid,  with  intent  to 
defraud  his  Majesty,  his  heirs  or  successors,  of  any  of  the  duties 
hereby  granted,  or  any  part  thereof;  or  if  any  person  shall  utter  or 
sell  or  expose  to  sale  any  vellum,  parchment,  or  paper  having  there- 
upon the  impression  of  any  such  forged  or  counterfeited  stamp  or  die, 
or  part  of  any  stamp  or  die,  or  any  such  forged,  counterfeited,  or  re- 
sembled impression  or  part  of  impression  as  aforesaid,  knowing  the 
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same  respectively  to  be  forged,  counterfeited,  or  resembled;  or  if  any 
person  shall  privately  and  secretly  use  any  stamp  or  die  which  shall 
have  been  so  provided,  made,  or  used,  as  aforesaid,  with  intent  to  de- 
fraud his  Majesty,  his  heirs  or  successors,  of  any  of  the  said  duties  or 
any  part  thereof;  or  if  any  person  shall  fraudulently  cut,  tear,  or  get 
off,  or  cause  or  procure  to  be  cut,  torn,  or  got  off,  the  impression  of 
any  stamp  or  die  which  shall  have  been  provided,  made,  or  used  in 
pursuance  of  this  or  any  former  act  for  expressing  or  denoting  any 
duty  or  duties  under  the  care  and  management  of  the  commissioners 
of  stamps,  or  any  part  of  such  duty  or  duties,  from  any  vellum,  parch- 
ment, or  paper  whatsoever,  with  intent  to  use  the  same  for  or  upon  any 
other  vellum,  parchment,  or  paper,  or  any  instrument  or  writing 
charged  or  chargeable  with  any  of  the  duties  hereby  granted,  then  and 
in  every  such  case  every  person  so  offending,  and  every  person  know- 
ingly and  wilfully  aiding,  abetting,  or  assisting  any  person  or  persons 
in  committing  any  such  offence  as  aforesaid,  and  being  thereof  lawfully 
convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as 
a  felon  without  benefit  of  clergy. 

8.  And  be  it  further  enacted.   That  all  the  powers,  provisions.   Powers  and  pro- 
clauses,  regulations,  and  directions,  fines,  forfeitures,  pains,  and  penal-  ^i"on«  o^^f- 
ties,  contained  in  and  imposed  by  the  several  acts  of  Parliament  relating  tend  to  this  act. 
to  the  duties  hereby  repealed,  and  the  several  acts  of  Parliament 

relating  to  any  prior  duties  of  the  same  kind  or  description,  shall  be  of 
full  force  and  effect  with  respect  to  the  duties  hereby  granted,  and  to 
(he  vellum,  parchment,  and  paper,  instruments,  matters,  and  things 
charged  or  chai^eable  therewith,  as  far  as  the  same  are  or  shall  be  ap- 
plicable, in  all  cases  not  hereby  expressly  provided  for,  and  shall  be 
observed,  applied,  enforced,  and  put  in  execution,  for  the  raising, 
levying,  collecting,  and  securing  of  the  said  duties  hereby  granted, 
and  otherwise  rdating  thereto,  so  far  as  the  same  shall  not  be  super- 
seded by  and  shall  be  consistent  with  the  express  provisions  of  this 
act,  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if  the  same 
had  been  herein  repeated  and  specially  enacted  with  reference  to  the 
said  duties  hereby  granted. 

9.  And  be  it  frirther  enacted.  That  the  provisions  and  regulations  of  Proviaiona  re- 
former acts  relating  to  agreements  shall  be  applied  only  to  such  agree-  men^'^t^  teap" 
ments  as  are  hereby  charged -with  a  duty  of  one  pound;  and  that  the  plied  only  to 
agreements  hereby  charged  with  a  duty  of  one  pound  fifteen  shillings  ^itJ^i^*'^^^ 
shall  be  subject  and  liable  to  the  same  provisions  and  regulations  as 

deeds  hereby  charged  with  a  like  duty. 
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Instraments  10.  And  be  it  ftirther  enacted.  That  from  and  after  the  passiiig  or 

BUniT»  1i>u"of  ^^  ^^  ^  instniments  for  or  upon  which  any  stamp  or  stamps  shall 
sufficient  Yaluci  have  been  nsed  of  an  improper  denomination  or  rate  of  dntj,  but  of 
^^     ^  eqnal  or  greater  yalue  in  the  whole  with  or  than  the  stamp  or  stamps 

which  onght  regolarlj  to  have  been  used  thereon,  shall  nevertJideaa 
Exception.         be  deemed  yalid  and  efiectnal  in  the  law;  except  in  cases  where  the 

stamp  or  stamps  used  on  suoh  instruments  shall  have  been  spedaDj 

appropriated  to  any  other  instrument  by  having  its  name  on  the  ftee 

thereof. 

Penalty  for  1 1*  And  be  it  further  enacted.  That  if  any  person  or  peraons  shall 

making,  ac-        make,  siffn,  or  issue,  or  cause  to  be  made,  signed,  or  issued,  or  shall 

cepting,  or  pay-  °  .ii.i  ««n« 

ing  bills  of  ex-  accept  or  pay,  or  cause  or  permit  to  be  accepted  or  paid,  any  hiu  of 
chafage,&c,not  exchange,  draft,  or  order,  or  promissory  note  for  the  payment  of  money, 
50/.  '     liable  to  any  of  the  duties  imposed  by  this  act,  without  the  same  bong 

duly  stamped  for  denoting  the  duty  hereby  charged  thereon,  he,  she, 
or  they  shall,  for  every  such  bill,  draft,  order,  or  note,  forfeit  the  sum 
of  fifty  pounds. 

Penalty  for  12.  And  be  it  further  enacted,  That  if  any  person  or  persons  shall 

vii^'^f ^°^  make  and  issue,  or  cause  to  be  made  and  issued,  any  bill  of  exchange 
change,  &c,  draft,  or  order,  or  promissory  note  for  the  payment  of  money,  at  any 
^^^'-  time  after  date  or  sight,  which  shall  bear  date  subsequent  to  Uie  day 

on  which  it  shall  be  issued,  so  that  it  shall  not  in  fact  become  payable 
in  two  months,  if  made  payable  after  date,  or  in  sixty  days,  if  made 
payable  after  sight,  next  after  the  day  ou  which  it  shall  be  issued, 
unless  the  same  shall  be  stamped  for  denoting  the  duty  hereby  im* 
posed  on  a  bill  of  exchange  and  promissory  note  for  the  payment 
of  money  at  any  time  exceeding  two  months  after  date,  or  sixty  days 
after  sight,  he,  she,  or  they  shall,  for  every  such  bill,  draft,  order, 
or  note,  forfeit  the  sum  of  one  hundred  pounds. 

Penalty  for  is-  13.  And,  for  the  more  effectually  preventing  of  frauds  and  evasions 
ed*dSiiu'ln™^  of  the  duties  hereby  granted  on  bills  of  exchange,  drafts  or  orders  for 
bankers,  with-  the  payment  of  money,  under  colour  of  the  exemption  in  favour  of 
^e  rJace  whfre  ^"^  ^^  orders  upon  bankers  or  persons  acting  as  bankers,  contained 
issued,  or  if  in  the  schedule  hereunto  annexed,  be  it  further  enacted.  That  if  any 
post-dated,         person  or  persons  shall,  after  the  thirty-first  day  of  August,    one 

thousand  eight  hundred  and  fifteen,  make  and  issue,  or  cause  to  be 
made  and  issued,  any  bill,  draft,  or  order,  for  the  payment  of  money 
to  the  bearer  on  demand,  upon  any  banker  or  bankers,  or  any  person 
or  persons  acting  as  a  banker  or  bankers,  which  shall  be  dated  on  any 
day  subsequent  to  the  day  on  which  it  shall  be  issued,  or  which  shall 
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not  truly  specify  and  express  the  place  where  it  shall  be  issued,  or 

which  shall  not  in  every  respect  fall  within  the  said  exemption,  unless 

the  same  shall  be  duly  stamped  as  a  bill  of  exchange  according  to  this 

act,  the  person  or  persons  so  offending  shall  for  every  such  bill,  draft, 

or  order  forfeit  the  sum  of  one  hundred  pounds;  and  if  any  person  Penalty  for  re- 

or  persons  shall  knowingly  receive  or  take  any  such  bill,  draft,  or  draft8^20/ •  and 

order  in  payment  of  or  as  a  security  for  the  sum  therein  mentioned,  he,  on  bankers  for 

she,  or  they  shall  for  every  such  bill,  draft,  or  order  forfeit  the  sum  of  i5o^^&^®""' 

twenty  pounds;    and  if  any  banker  or  bankers,  or  any  person  or 

persons  acting  as  a  banker,  upon  whom  any  such  bill,  draft,  or  order 

shall  be  drawn,  shall  pay  or  cause  or  permit  to  be  paid  the  sum  of 

money  therein  expressed,  or  any  part  thereof,  knowing  the  same  to  be 

post-dated,  or  knowing  that  the  place  where  it  was  issued  is  not  truly 

specified  and  set  forth  therein,  or  knowing  that  the  same  does  not  in 

any  other  respect  fell  within  the  said  exemption,  then  the  banker  or 

bankers  or  person  or  persons  so  offending  shall  for  every  such  bill, 

draft,  or  order  forfeit  the  sum  of  one  hundred  pounds,  and  moreover 

shall  not  be  allowed  the  money  so  paid  or  any  part  thereof,  in  account 

against  the  person  or  persons  by  or  for  whom  such  bill,  draft,  or 

order  shall  be  drawn,  or  his,  her,  or  their  executors  or  administrators, 

or  his,  her,  or  their  assignees  or  creditors  in  case  of  bankruptcy 

or  insolvency,  or  any  other  person  or  persons  claiming  under  him,  her> 

or  them. 

14.  And  be  it  further  enacted.  That  from  and  after  the  thirty-first  Promissory 
day  of  August,  one  thousand  eight  hundred  and  fifteen,  it  shall  be  ^°^/  ^  bearer 

on  demand,  not 

lawful  for  any  banker  or  bankers,  or  other  person  or  persons,  who  exceeding  ioo(., 
shall  have  made  and  issued  any  promissory  notes  for  the  payment  to  ™"J  ^  ^f""" . 
the  bearer  on  demand  of  any  sum  of  money  not  exceeding  one  hun-  giual  makers 
dred  pounds  each,  duly  stamped  according  to  the  directions  of  this  J^^^o"*  further 
act,  to  re-issue  the  same  from  time  to  time,  after  payment  thereof,     "^* 
as  often  as  he,  she,  or  they  shall  think  fit,  without  being  liable  to  pay 
any  further  duty  in  respect  thereof;    and  that  all  promissory  notes 
so  to  be  re-issued  as  aforesaid  shall  be  good  and  valid,  and  as  available 
in  the  law,  to  all  intents  and  purposes,  as  they  were  upon  the  first 
issuing  thereof. 

15.  And  be  it  further  enacted.  That  no  promissory  note  for  the  Sach  notes  not 
payment  to  the  bearer  on  demand  of  any  sum  of  money  not  exceeding  J|"^^®  tofurtiber 
one  hundred  pounds  which  shall  have  been  made  and  issued  by  any  re-issued  by 
bankers  or  other  persons  in  partnership,  and  for  which  the  proper  certain  persons 
stamp  duty  shall  have  been  once  paid  according  to  the  provisions  of  original 

this  act,  shall  be  deemed  liable  to  the  payment  of  any  further  duty,  ^^^^ers. 
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altbongh  the  same  shall  he  re-issned  hj  and  as  the  note  of  some  only 
of  the  persons  who  originallj  made  and  issued  the  same,  or  hj  and  as 
the  note  of  any  one  or  more  of  the  persons  who  originally  made  and 
issued  the  same,  and  any  other  person  or  persons  in  partnership  with 
him  or  them  jointly,  nor  although  such  note,  if  made  payable  at  any 
other  than  the  place  where  drawn,  shall  he  re-issued  with  any  al- 
teration therein  only  of  the  house  or  place  at  which  the  same  shall 
have  been  at  first  made  payable. 


Notes  re-issa- 
able  under  48 
or  53  Geo.  3,  to 
continue  re-is- 
luable  till  end 
of  three  years 
from  the  date. 


Penalty  on 
frauds,  50/. 


16.  And  be  it  further  enacted.  That  all  promissory  notes  for  the 
payment  to  the  bearer  on  demand  of  any  sum  of  money  which  shaD 
have  been  actually  and  bond  fide  issued  and  in  circulation  before  or 
upon  the  said  thirty-first  day  of  Angusty^'one  thousand  eight  hundred 
and  fifteen,  duly  stamped  according  to  the  aforesaid  act  of  the  forty- 
eighth  year  of  his  Majesty's  reign,  and  which  shall  then  be  re-issnable 
within  the  intent  and  meaning  of  that  act,  or  of  an  act  passed  in  the 
fifly-third  year  of  his  Majesty's  reign  for  altering,  explaining,  and 
amending  the  said  former  act  with  regard  to  the  duties  on  re-issuable 
promissory  notes,  shall  continue  to  be  re-issuable  until  the  expiradon 
of  three  years  from  the  date  thereof  respectively,  but  not  afterwards, 
without  payment  of  any  further  duty  for  the  same;  and  if  any  banker 
or  bankers,  or  other  person  or  persons,  shall  at  any  time  after  the 
said  thirty-first  day  of  August  issue  or  cause  to  be  issued  for  the 
first  time  any  promissory  note  for  the  payment  of  money  to  the 
bearer  on  demand,  bearing  date  before  or  upon  that  day,  he,  she, 
or  they  shall  for  every  such  promissory  note  forfeit  the  sum  of  fifty 
pounds. 

Notes  with  17.  Provided  always,  and  in  regard  that  certain  bankers  in  Soot- 

printed  dates  |j^^  yiKve  issued  promissory  notes  for  the  payment  to  the  bearer 
81, 1813,  to  be  on  demand,  of  a  sum  not  exceeding  two  pounds  and  two  shillings  eadi 
re-issuable  till    ^j^  ^^  dates  thereof  printed  therein,  and  many  such  notes  have  been 

but  recently  issued  for  the  first  time,  although  they  may  appear  by 
the  date  to  be  of  more  than  three  years  standing,  be  it  further  enacted^ 
That  all  such  promissory  notes  as  last  mentioned,  which  shall  have 
been  actually  and  bona  fide  issued  and  in  circulation  before  or  upon 
the  said  thirty-first  day  of  August,  one  thousand  eight  hundred  and 
fifteen,  duly  stamped  according  to  the  said  act  of  the  forty-ei^th 
year  of  his  Majesty's  reign,  and  which  shall  bear  a  printed  date 
prior  to  the  thirty-first  day  of  August,  one  thousand  eight  hundred 
and  thirteen,  shall  continue  to  be  re-issuable  until  the  thirty-first  day 
of  August  one  thousand  eight  hundred  and  sixteen,  but  not  afterwards^ 
Penalty  on         without  payment  of  any  fmrther  duty  for  the  same;  and  if  any  banker 
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or  bankers^  or  other  person  or  persons,  shall  at  any  time  after  the  issning  notes 
said  thirty-first  day  of  August,  one  thousand  eight  hundred  and  fif-  ^^aateffo^h^^ 
teen  issue  or  cause  to  be  issued,  for  the  first  time,  any  such  pro-  first  time  after 
missory  note  bearing  a  printed  date  prior  to  the  said  thirty-first  day     ^^'  ^^*  ^     ' 
of  August,   one  thousand  eight  hundred  and  thirteen,  he  or  they 
shall  for  eyery  promissory  note  so  issued  forfeit  the  sum  of  fifty 
pounds. 

18.  And  be  it  further  enacted.  That  from  and  after  the  thirty-first  Penalty  on  ia- 
day  of  August,  one  thousand  eight  hundred  and  fifteen,  it  shall  not  be  ^^^  ^^^  ^^ 
lawful  for  any  banker  or  bankers,  or  other  person  or  persons,  to  issue  printed  dates, 
any  promissory  note  for  the  payment  of  money  to  the  bearer  on  de-  ^^'* 

mand,  liable  to  any  of  the  duties  imposed  by  this  act,  with  the  date 
printed  therein;  and  if  any  banker  or  bankers,  or  other  person  or 
persons,  shall  issue  or  cause  to  be  issued  any  such  promissory  note 
with  the  date  printed  therein,  he  or  they  shall  for  every  promissory 
note  so  issued  forfeit  the  sum  of  fifty  pounds. 

19.  And  be  it  further  enacted.  That  all  promissory  notes  hereby  Notes  le-issa- 
allowed  to  continue  re-issuable  for  a  limited  period,  but  not  afterwards,   *^*®  ^°J  *  Ij™**" 

.  A        1  .      .  -  ®^  period  to  be 

shall  upon  the  payment  thereof  at  any  time  after  the  expiration  of  cancelled  on 
such  period,  and  all  promissory  notes,  bills  of  exchange,  drafts,  or  P*y™«°*  ^^' 
orders  for  money,  not  hereby  allowed  to  be  re-issued,  shall,  upon  any  notes  not  re- 
payment thereof,  be  deemed  and  taken  respectively  to  be  thereupon  i"^»^J®  *^  ^ 
wholly  discharged,  vacated,  and  satisfied,  and  shall  be  no  longer  ne-  mediately  on 
gotiable  or  available  in  any  manner  whatsoever,  but  shall  be  forthwith  V^7^^^^ 
cancelled  by  the  person  or  persons  paying  the  same;    and  if  any 
person  or  persons  shall  re-issue  or  cause  or  permit  to  be  re-issued 
any  promissory  note,  hereby  allowed  to  be  re-issued  for  a  limited 
period  as  aforesaid,  at  any  time  after  the  expiration  of  the  term  or 
period  allowed  for  that  purpose;  or  if  any  person  or  persons  shall  re-  Penalty  for  re- 
issue or  cause  or  permit  to  be  re-issued  any  promissory  note,  bill  of  ^'^"^  ^°^"'f 
exchange,  draft,  or  order  for  money,  not  hereby  allowed  to  be  re-  Uwlaodfornot 
issued  at  any  time  after  the  payment  thereof;  or  if  any  person  or  ^"^'^q? 
persons  paying  or  causing  to  be  paid  any  such  note,  bill,  draft,  or 
order  as  aforesaid  shall  refuse  or  neglect  to  cancel  the  same,  according 
to  the  directions  of  this  act;  then  and  in  either  of  those  cases  the 
person  or  persons  so  offending  shall,  for  every  such  note,  bill,  dridt,  or 
order  as  aforesaid,  forfeit  the  sum  of  fifty  pounds;  and  in  case  of  any 
such  note,  bill,  draft,  or  order  being  re-issued  contrary  to  the  intent 
and  meaning  of  this  act,  the  person  or  persons  re-issuing  the  same,  or 
causing  or  permitting  the  same  to  be  re-issued,  shall  also  be  answer- 
able and  accountable  to  his  Majesty,  his  heirs  and  successors,  for  a 
further  duty  in  respect  of  eveiy  such  note,  bill,  draft,  or  order,  of  such 


• 

and  the  same  amount  as  would  baye  been  chargeable  thereon  in 

the  same  had  been  then  issued  for  the  first  time,  and  so  from  time  to 

time  as  often  as  the  same  shall  be  so  re-issued,  which  further  daty 

shall  and  may  be  sued  for  and  recoyered  accordingly  as  a  debt  to  his 

Penalty  for         Majesty,  his  heirs  and  successors;    and  if  any  person  or  persons 

tokiug  notes,       gj^^jj  receive  or  take  any  such  note,  bill,  draft;^  or  order  in  payment  of 

contrary  to  law,   or  as  a  security  for  the  sum  therein  expressed,  knowing  the  same  to  be 

^^^  re-issued  contrary  to  the  intent  and  meaning  of  this  act,  he,  she,  or 

they  shall,  for  every  such  note,  bill,  draft,  or  order,  forfeit  the  sum  of 
twenty  pounds. 

Notei  and  bills  20.  And  be  it  further  enacted.  That  all  promissory  notes  and  bank 
of  the  Bank  of  p^g^  ij^jg  which  shall  be  issued  by  the  governor  and  company  of  the 
empted  from  Bank  of  England  from  and  after  the  said  thirty-first  day  of  August,  one 
stamp  duty.        thousand  eight  hundred  and  fift;een,  shall  be  freed  and  exempted  from 

all  the  duties  hereby  granted,  and  that  it  shall  be  lawful  for  the  said 
governor  and  company  to  re-issue  any  of  their  notes  after  payment 
thereof  as  often  as  they  shall  think  fit. 

Bank  of  Eng-  21.  And  be  it  ftirther  enacted.  That  the  composition  payable  by  the 
land  to  pay  a  ^^  governor  and  company  of  the  Bank  of  England  for  the  stamp 
the  duties  on  duties  on  their  promissory  notes  and  bank  post  bills,  under  the  albre- 
their  bills  and     said  act  of  the  forty-eighth  year  of  his  Majesty's  reign,  shall  cease 

from  the  fifth  day  of  April  last;  and  that  the  said  governor  and  com- 
pany  shall  deliver  to  the  said  commissioners  of  stamps,  within  one 
calendar  month  after  the  passing  of  this  act,  and  aft;erwards  on  the 
first  day  of  May  in  every  year  whilst  the  present  stamp  duties  shall 
remain  in  force,-  a  just  and  true  account,  verified  by  the  oath  of  their 
chief  accountant,  of  the  amount  or  value  of  all  their  promissory  notes 
and  bank  post  bills  in  circulation  on  some  given  day  in  every  week» 
for  the  space  of  three  years  preceding  the  sixth  day  of  April  in  the 
year  in  which  the  account  shall  be  delivered,  together  with  the  average 
amount  or  value  thereof  according  to  such  account;  and  that  the  said 
governor  and  company  shall  pay  into  the  hands  of  the  receiver-general 
of  the  stamp  duties  in  Great  Britain,  as  a  composition  for  the  duties 
which  would  otherwise  have  been  payable  for  their  promissory  notes 
and  bank  post  bills  issued  within  the  year,  reckoning  from  the  fifth 
day  of  April  preceding  the  delivery  of  the  said  account,  the  sum  of 
three  thousand  five  hundred  pounds  for  every  million,  and  after  that 
rate  for  half  a  million,  but  not  for  a  less  sum  than  half  a  million,  of 
the  said  average  amount  or  value  of  their  said  notes  and  bank  post 
bills  in  circulation;  and  that  one  half  part  of  the  sum  so  to  be  ascer- 
tained as  aforesaid  for  each  year's  composition  shall  be  paid  on  the 
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first  day  of  October,  and  the  other  half  on  the  first  day  of  April  next 
after  the  delivery  of  such  account  as  aforesaid. 

22.  Ph)yided  always,  and  be  it  further  enacted.  That  upon  the  said  A  new  compo- 
govemor  and  company  resuming  their  payments  in  cash,  a  new  ar-  ^^  ^^  ^^ 
rangement  for  the  composition  for  the  stamp  duties  payable  on  their  bank  resume 
promissory  notes  and  bank  post  bills  shaU  be  submitted  to  Parlia-  "^^  P>yi»ent«. 
ment. 

23.  And  be  it  further  enacted.  That  from  and  after  the  thirty-first  The  Bank  and 
day  of  August,  one  thousand  eight  hundred  and  fifteen,  it  shall  be  lawfiil  ^o^nd' wd  ^ 
for  the  goTemor  and  company  of  the  Bank  of  Scotland,  and  the  Boyal  British  Linen 
Bank  of  Scotland,  and  the  British  Linen  Company  in  Scotland  re-  S^^^gmdl"*^ 
spectively  to  issue  their  promissory  notes  for  the  sums  of  one  pound,  notes  on  un- 
one  guinea,  two  pounds,  and  two  guineas,  payable  to  the  bearer  on  a^j^J^ting  fo? 
demand,  on  unstamped  paper,  in  the  same  manner  as  they  were  au-  the  duties. 
thorized  to  do  by  the  aforesaid  act  of  the  forty-eighth  year  of  his  Ma- 
jesty's reign;  they  the  said  goyemor  and  company  of  the  Bank  of 

Scotland,  and  the  Royal  Bank  of  Scotland,  and  British  Linen  Company, 
respectively  giviog  such  security,  and  keeping  and  producing  tru6 
accounts  of  all  the  notes  so  to  be  issued  by  them  respectively,  and 
accounting  for  and  paying  the  several  duties  payable  in  respect  of  such 
notes,  in  such  and  the  same  manner,  in  aU  respects,  as  is  and  are  pre- 
scribed and  required  by  the  said  last*mentioned  act  with  regard  to  the 
notes  thereby  allowed  to  be  issued  by  them  on  unstamped  paper,  and 
also  to  re-issue  such  promissory  notes  respectively,  from  time  to  time 
after  the  payment  thereof,  as  often  as  they  shall  think  fit. 

24.  And  be  it  further  enacted.  That  from  and  after  the  tenth  day  Re-issnable 

of  October,  one  thousand  eight  hundred  and  fifteen,  it  shall  not  be  law-  S^ug/^®*  ^^^ 
ful  for  any  banker  or  bankers,  or  other  person  or  persons,  (except  the  ers  or  others 
governor  and  company  of  the  Bank  of  England),  to  issue  any  pronds-  ^nJ^"  * 
sory  notes  for  money  payable  to  the  bearer  on  demand,  hereby  charged 
with  a  duty  and  allowed  to  be  re-issued  as  aforesaid,  without  taking 
out  a  license  yearly  for  that  purpose;  which  license  shall  be  granted  by  Regnhition  re- 
two  or  more  of  the  said  commissioners  of  stamps  for  the  time  being,  ^|^^^ 
or  by  some  person  authorized  in  that  behalf  by  the  said  commissioners 
or  the  major  part  of  them,  on  payment  of  the  duty  charged  thereon  in 
the  schedule  hereunto  annexed;    and  a  separate  and  distinct  license 
shall  be  taken  out  for  or  in  respect  of  every  town  or  place  where  any 
such  promissory  notes  shall  be  issued  by,  or  by  any  agent  or  agents 
for  or  on  account  of  any  banker  or  bankers,  or  other  person  or  persons; 
and  every  such  license  shall  specify  the  proper  name  or  names  and 
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place  or  places  of  abode  of  the  person  or  persons,  or  the  proper 
name  and  description  of  any  body  corporate,  to  whom  the  same  shall 
be  granted,  and  also  the  name  of  the  town  or  place  where,  and  the 
name  of  the  bank,  as  well  as  the  partnership,  or  other  name,  style,  or 
fbrm  nnder  which  such  notes  are  to  be  issued;  and  where  any  sndi 
license  shall  be  granted  to  persons  in  partnership  the  same  shall  specify 
and  set  forth  the  names  and  places  of  abode  of  all  the  persons  concerned 
in  the  partnership,  whether  all  their  names  shall  appear  on  the  pro- 
missory notes  to  be  issued  by  them,  or  not;  and  in  default  thereof 
such  license  shall  be  absolutely  void;  and  every  such  license  which 
shall  be  granted  between  the  tenth  day  of  October  and  the  eleventh 
day  of  November  in  any  year  shall  be  dated  on  the  eleventh  day  of 
October,  and  every  such  license  which  shall  be  granted  at  any  other 
time  shall  be  dated  on  the  day  on  which  the  same  shall  be  granted; 
and  every  such  license  respectively  shall  have  effect  and  continue  in 
force  from  the  day  of  the  date  thereof  until  the  tenth  day  of  October 
following,  both  inclusive. 


No  banker  to 
take  out  more 
than  four  li- 
censes for  any 
number  of 
towns  in  Scot- 
land. 


25.  Provided  always,  and  be  it  further  enacted.  That  no  banker  or 
bankers,  person  or  persons,  shall  be  obliged  to  take  out  more  than  four 
licenses  in  all  for  any  number  of  towns  or  places  in  Scotland;  and  in 
case  any  banker  or  bankers,  person  or  persons,  shall  issue  such  pro- 
missory notes  as  aforesaid,  by  themselves  or  their  agents,  at  more  than 
four  different  towns  or  places  in  Scotland,  then  after  taking  out  three 
distinct  licenses  for  three  of  such  towns  or  places,  such  banker  or 
bankers,  person  or  persons,  shall  be  entitled  to  have  all  the  rest  of  such 
towns  or  places  included  in  a  fourth  license. 


a       1  ^  26.  Provided  also,  and  be  it  further  enacted.  That  where  any  banker 

Several  towns  i  .        i.         t. 

in  England  may  or  bankers,  person  or  persons,  applying  for  a  hcense  under  this  act, 

be  included  in    ^q^i^  under  the  said  act  of  the  forty-eighth  year  of  his  Majesty's  reign 
certain  cases,      have  been  entitled  to  have  two  or  more  towns  or  places  in  England  in- 
cluded in  one  license  if  this  act  had  not  been  made,  such  banker  or 
bankers,  person  or  persons,  shall  have  and  be  entitled  to  the  like  privi- 
lege under  this  act. 


Persons  apply- 
ing for  licenses 
to  deliver  speci- 
mens of  their 
notes. 

Penalty  for  is- 
suing notes 
without  license, 
100/. 


27.  And  be  it  further  enacted.  That  the  banker  or  bankers,  or  other 
person  or  persons,  applying  for  any  such  license  as  aforesaid,  shall  pro- 
duce and  leave  with  the  proper  officer  a  specimen  of  the  promissory 
notes  proposed  to  be  issued  by  him  or  them,  to  the  intent  that  the  li- 
cense may  be  framed  accordingly;  and  if  any  banker  or  bankers  or 
other  person  or  persons  (except  the  said  governor  and  company  of  the 
Bank  of  England)  shall  issue  or  cause  to  be  issued  by  any  agent  any 
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promissory  note  for  money  payable  to  the  bearer  on  demand^  hereby 
charged  with  a  duty,  and  allowed  to  be  re-issned  as  aforesaid,  without 
being  licensed  so  to  do  in  the  manner  aforesaid,  or  at  any  other  town 
or  place,  or  under  any  other  name,  style,  or  firm,  than  shall  be  spe- 
cified in  his  or  their  license,  the  banker  or  bankers  or  other  person  or 
persons  so  offending  shall  for  every  such  oflfence  forfeit  the  sum  of  one 
hundred  pounds. 

28.  And  be  it  further  enacted.  That  where  any  such  license  as  Licenses  to  con- 
aforesaid  shall  be  granted  to  any  persons  in  partnership  the  same  QotwithstandU 
shall  continue  in  force  for  the  issuing  of  promissory  notes  duly  stamped  ing  alteration  in 
under  the  name,  style,  or  firm  therein  specified,  until  the  tenth  day  of  P"*"*     *?•• 
October  inclusive,  following  the  date  thereof,   notwithstanding  any 

alteration  in  the  partnership. 

29.  And  be  it  ftirther  enacted.  That  from  and  after  the  passing  of  Piomissoiy 
this  act  promissory  notes  for  the  pa3rment  of  money  to  the  bearer  on  of  GreTt^Bri-^ 
demand  made  out  of  Great  Britain,  or  purporting  to  be  made  out  of  tain  not  to  be 
Great  Britain,  or  purporting  to  be  made  by  or  on  the  behalf  of  any  person  j^ew^stampei" 
or  persons  resident  out  of  Great  Britain,  shall  not  be  negotiable  or  be 
negotiated  or  circulated  or  paid  in  Great  Britain,  whether  the  same 

shall  be  made  payable  in  Great  Britain  or  not,  unless  the  same  shall 
have  paid  such  duty  and  be  stamped  in  such  manner  as  the  law  re- 
quires for  promissory  notes  of  the  like  tenure  and  value  made  in  Great 
Britain;  and  if  any  person  or  persons  shall  circulate  or  negotiate  or  Pen^ty  on  oir- 
offer  in  payment,  or  shall  receive  or  take  in  payment,  any  such  pro-  notes  "&c.%0/. 
missory  note,  or  shall  demand  or  receive  payment  of  the  whole  or  any  for  each, 
part  of  the  money  mentioned  in  such  promissory  note,  from  or  on  ac- 
count of  the  drawer  thereof,  in  Great  Britain,  the  same  not  being  duly 
stamped  as  aforesaid,  or  if  any  person  or  persons  in  Great  Britain 
shall  pay  or  cause  to  be  paid  the  sum  of  money  expressed  in  any  such 
note,  not  being  duly  stamped  as  aforesaid,  or  any  part  thereof,  either 
as  drawer  thereof  or  in  pursuance  of  any  nomination  or  appointment 
for  that  purpose  therein  contained,  the  person  or  persons  so  offending 
shall  for  every  such  promissory  note  forfeit  the  sum  of  twenty  pounds: 
Provided  always,  that  this  clause  shall  not  extend  to  promissory  notes 
made  and  payable  only  in  Ireland. 

30.  And  be  it  further  enacted.  That  any  conveyances  to  be  made  Conveyances  of 
after  the  thirty-first  day  of  August,  one  thousand  eight  hundred  and  ^^c^d  to^be" 
fifteen,  of  lands  or  other  property  contracted  to  be  sold  prior  to  the  sold  before 
twelfth  day  of  April,  one  thousand  eight  himdred  and  eight,  which  exempted  from' 
nnder  the  provisions  of  the  said  act  of  the  forty-eighth  year  of  his  ^  valorem 

duty. 


Majesty's  reign  would  haye  been  exempted  from  the  ad  valorem  dutf 
thereby  granted,  shall  be  exempted  from  the  ad  valorem  datj  impoaed 
by  this  acty  and  shall  be  charged  with  the  ordinary  duty  of  one  pomid 
fifteen  shillings  in  lieu  thereof,  together  with  the  progressive  doty  of 
one  pound  five  shillings,  if  any  progressive  duty  shall  be  chargeable 
thereon,  under  and  subject  nevertheless  to  the  conditions  and  rega}^ 
tioBB  prescribed  by  the  said  last-mentioned  act. 

Releases  and  31.  Provided  always,  and  be  it  further  enacted.  That  the  releases 

conveyances  of  i^q^  other  conveyances  of  annuities  or  rent-charges  made  in  the  origi* 
exempted  from  nal  grant  thereof,  subject  to  be  redeemed  or  repurchased,  shall,  on  the 
the  ad  ralorem  repurchase  thereof,  be  exempted  firom  the  ad  valorem  duty  herebj  im- 
purchase.  posed  on  conveyances  on  the  sale  of  any  property,  and  shall  be  chained 

only  with  the  ordinary  duty  on  deeds  or  instruments  of  the  like  kind, 

not  upon  a  sale. 

The  dnty  on  32.  And  be  it  further  enacted.  That  the  per-centage  duty  on  in- 

fire  insurances  surances  against  loss  by  fire  granted  by  this  act  shall  be  collected  and 
by  the^compa-  received  of  and  from  the  persons  whose  properly  shall  be  insnicd, 
met  underuk-  {q^  (i^e  use  of  his  Majesty,  his  heirs  and  successors,  by  the  public  oom- 
^^  panics  or  other  person  or  persons  licensed,  or  who  ought  to  be  H/'otiff^ 

by  the  said  commissioners  of  stamps,  pursuant  to  the  act  of  the 
22 Geo. 3, c 48.  twenty-second  year  of  his  Majesty's  reign,  intituled  "An  Act  for 

charging  a  Duty  on  Persons  whose  Property  shall  be  insured  against 
Loss  by  Fire,"  and  by  the  Boyal  Exchange  and  London  Assurance 
corporations  respectively,  at  the  time  of  their  makings  renewing,  or 
continuing  of  or  receiving  the  premium  for  the  insurances  in  respect  oi 
which  the  duty  shall  be  payable,  and  for  the  whole  term  or  period  for 
which  the  insurances  shfdl  be  made,  renewed,  or  continued;  and  sudi 
duty  shall  be  accounted  for  and  paid  over  in  the  manner  directed  by 
this  and  the  said  last-mentioned  act;  and  the  Boyal  Exchange  and 
London  Assurance  corporations  shall  be  subject  to  all  the  provisions  and 
regulations  of  this  and  the  said  last-mentioned  act,  in  the  same  mamm 
as  any  other  public  companies,  except  only  as  to  the  taking  out  of  a 
license  from  ihe  said  commissioners  of  stamps. 

Qnarterly  ac-  33.  And  be  it  further  enacted.  That  every  quarterly  account  to  be 
coonu  to  be  delivered  to  the  said  commissioners  of  stamps,  or  their  officers,  by  the 
suranw  com-**  corporations  or  companies  or  others  insuring  against  fire,  pursuant  to 
panics,  contain-  ^^  directions  of  the  said  act  of  the  twenty-second  year  of  his  Majesty's 
tioilan.  °  ^^^'  reign,  shall  contain  a  true  and  faithful  account  of  all  the  policies  and 

insurances  which  shall  have  been  issued  and  made  or  renewed  or  con- 
tinued by  them,  whether  for  a  year  or  for  more  years  than  one^  or  for 
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any  period  exceeding  or  falling  short  of  a  year^  from  the  first  to  the 
last  day  of  the  quarter  (both  inclusive)  for  which  such  account  shall  be 
rendered,  together  with  the  numbers  and  dates  of  the  pohcies,  the 
names  and  places  of  abode  of  the  persons  whose  property  shall  be  in- 
sured, the  sum  or  amount  of  the  sums  insured  by  each  policy,  the 
time  for  which  each  insurance  shall  be  made  or  renewed  or  continued^ 
and  the  duty  which  shall  have  been  received  for  the  same;  and  there 
shall  be  annexed  to  and  deliyered  with  eyeiy  such  quarterly  account  an 
affidavit,  or  solemn  affirmation  in  the  case  of  quakers,  made  by  the 
secretary,  or  if  no  secretary  by  the  chief  derk  of  the  corporation  or 
company  by  whom  it  shall  be  delivered,  stating  that  he  has  examined 
and  checked  the  same  with  the  books  of  such  corporation  or  company, 
and  that  to  the  best  of  his  knowledge,  information,  and  belief  it  does 
contain  a  true  and  faithful  account  of  the  several  matters  and  things 
required  by  this  act,  and  also  of  any  allowances  or  returns  of  duty  in 
respect  of  time  unexpired  on  policies  surrendered  which  may  be  therein 
stated  to  have  been  made  pursuant  to  the  said  act  of  the  twenty-second 
year  of  his  Majesty's  reign;  and  for  any  default  in  the  delivery  of  such 
account,  with  such  affidavit  or  affirmation  thereto  annexed  as  aforesaid, 
the  corporation  or  company  or  person  or  persons  making  such  default 
shall  forfeit  the  sum  of  five  hundred  pounds. 

34.  And  be  it  further  enacted,  That  any  public  companies  who  shall  Insuranoe 
use  any  other  quarter  days  than  those  mentioned  in  the  said  act  of  the  ^j^t^^^^^^!"*^ 
twenty-second  year  of  his  Majesty's  reign,  as  the  period  of  the  com-  accounts  to 
mencement  or  termination  of  their  insurances,  shall  be  at  liberty  to  J^^' ©'""q^w 
make  up  their  quarterly  accounts  to  the  quarter  days  used  by  them, 

and  to  deliver  the  same  to  the  said  commissioners  of  stamps  or  their 
officers  within  two  calendar  months  after  the  expiration  of  the  quarter 
for  which  they  shall  be  made  up. 

35.  And  be  it  further  enacted.  That  all  companies  and  persons  Countiy  Insur- 

_  ■ 

having  offices  or  carrying  on  the  business  of  fire  insurance  at  a  greater  ^^  compamef 
distance  than  five  miles  from  London  or  Westminster  shall,  if  required  counu  imme- 
by  the  said  commissioners  of  stamps,  transmit  their  quarterly  accounts,  ^**^®^?  ^?  ^® 

•^  ^       *  ^  tf  f    commissioneri 

with  such  affidavits  or  affirmations  as  aforesaid  thereto  annexed,  imme-  of  stamps,  if 
diately  to  the  said  commissioners  at  their  head  office,  and  pay  the  '^^'^^ 
amount  of  the  duties  due  on  such  quarterly  accounts  immediately  to 
the  receiver-general  of  the  duties  under  the  management  of  the  said 
commissioners,  and  in  default  thereof  shall  be  subject  to  the  same 
penalties  as  they  would  have  been  under  the  said  act  of  the  twenty- 
second  year  of  his  Majesty's  reign  for  not  delivering  their  accounts 
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and  paying  the  monies  due  thereon  conformably  to  the  piOTisioiis  of 
that  act. 


Allowance  to 
the  hisurance 
companies  for 
collecting  du- 
ties. 


36.  And  be  it  farther  enacted.  That  an  allowance  shall  be  made  to 
the  corporations  or  companies  and  others  collecting  and  receiving  the 
said  duties  hereby  imposed  on  insurances  against  loss  by  fire^  and  ac- 
counting for  and  paying  over  the  same  as  required  by  this  and  the  said 
act  of  the  twenty-second  year  of  his  Majesty's  reign;  that  is  to  say,  to 
those  having  their  head  office  in  London  or  Westminster  an  allowance 
at  and  after  the  rate  of  four  pounds  per  centum  on  the  amount  of  the 
duties  collected  and  received  at  such  head  office,  and  at  and  after  the 
rate  of  five  pounds  per  centum  on  the  amount  of  the  duties  collected  by 
their  agents  out  of  London  and  Westminster;  and  to  those  not  having 
their  head  office  in  London  or  Westminster  an  allowance  at  and  after 
the  rate  of  five  pounds  per  centum  on  the  amount  of  the  duties  collected 
by  them>  provided  they  shall  deliver  their  quarterly  accounts  oontain- 
ing  all  the  requisite  particulars,  and  make  payment  of  the  said 
duties,  within  the  time  prescribed  by  this  or  the  said  last-mentioned 
act. 


Penalty  for  not 
proving  wills, 
or  takingletters 
of  administra- 
tion, within  a 
given  time, 
100/.  and  10  per 
cent,  on  the 
duty. 


37.  And  for  better  securing  the  duties  on  probates  of  wilb  and  let- 
ters of  administration,  be  it  further  enacted.  That  from  and  after  the 
thirty-first  day  of  August,  one  thousand  eight  hundred  and  fifteen,  if 
any  person  shall  take  possession  of  and  in  any  manner  administer  any 
part  of  the  personal  estate  and  effects  of  any  person  deceased,  without 
obtaining  probate  of  the  will  or  letters  of  administration  of  the  estate 
and  effects  of  the  deceased  within  six  calendar  months  after  his  or  her 
decease,  or  within  two  calendar  months  after  the  termination  of  any  suit 
or  dispute  respecting  the  will  or  the  right  to  letters  of  administra- 
tion, if  there  shall  be  any  such,  which  shall  not  be  ended  within  four 
calendar  months  after  the  death  of  the  deceased,  every  person  so  offend- 
ing shall  forfeit  the  sum  of  one  hundred  pounds,  and  also  a  further  sum 
at  and  after  the  rate  of  ten  pounds  per  centum  on  the  amount  of  the 
stamp  duty  payable  on  the  probate  of  the  will  or  letters  of  administra- 
tion of  the  estate  and  effects  of  the  deceased. 


Ecclesiastical 
courts  not  to 
grant  probates 
or  letters  of  ad- 
mi  niftration, 
without  affida- 
vit of  the  value 
of  effects. 


38.  And  be  it  further  enacted,  That  from  and  after  the  expiration  of 
three  calendar  months  from  the  passing  of  this  act  no  ecclesiastical 
court  or  person  shall  grant  probate  of  the  will  or  letters  of  administra- 
tion of  the  estate  and  effects  of  any  person  deceased  without  first 
requiring  and  receiving  from  the  person  or  persons  implying  for  the 
probate  or  letters  of  administration,  or  from  some  other  competent  per- 
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son  or  persons,  an  affidavit,  or  solemn  affirmation  in  the  case  of  qnakers, 
that  the  estate  and  effects  of  the  deceased  for  or  in  respect  of  which  the 
probate  or  letters  of  adminbtration  is  or  are  to  be  granted,  exclusiye  of 
what  the  deceased  shall  have  been  possessed  of  or  entitled  to  as  a 
trustee  for  any  other  person  or  persons,  and  not  beneficially,  but  in- 
cluding the  leasehold  estates  for  years  of  the  deceased,  whether  absolute 
or  determinable  on  lives,  if  any,  and  without  deducting  anything  on 
account  of  the  debts  due  and  owing  from  the  deceased,  are  under  the 
value  of  a  certain  sum,  to  be  therein  specified,  to  the  best  of  the  depo- 
nent's or  affirmant's  knowledge,  information,  and  belief,  in  order  that 
the  proper  and  full  stamp  duty  may  be  paid  on  such  probate  or  letters 
of  administration;  which  affidavit  or  affirmation  shall  be  made  before 
the  surrogate  or  other  person  who  shall  administer  the  usual  oath  for 
the  due  administration  of  the  estate  and  effects  of  the  deceased. 

39.  And  be  it  further  enacted,  That  every  such  affidavit  or  affirmar  Affidavits  to  be 

tion  shall  be  exempt  from  stamp  duty,  and  shall  be  transmitted  to  the  ^^t^^  '? t^'be 

said  commissioners  of  stamps,  together  with  the  copy  of  the  will,  or  tnmsmitted  to 

extract  or  account  of  the  letters  of  administration  tc  which  it  shall  re-  c;mm»"»one" 

of  stampt. 

late,  by  the  registrar  or  other  officer  of  the  court  whose  duty  it  shall  be 
to  transmit  copies  of  wills,  and  extracts  or  accounts  of  letters  of  ad- 
ministration, to  the  said  commissioners  for  the  better  collection  of  the 
duties  on  legacies  and  successions  to  personal  estate  upon  intestacy; 
and  if  any  registrar  or  other  officer  whose  duty  it  shall  be  shall  neglect  Penalty  fomeg- 
to  transmit  such  affidavit  or  affirmation  to  the  said  commissioners  of  ^^^^  ^^'- 
stamps  as  hereby  directed,  every  person  so  offending  shall  forfeit  the 
sum  of  fifty  pounds. 

40.  And  be  it  further  enacted.  That  from  and  after  the  passing  of  Provision  for 
this  act,  where  any  person,  on  applying  for  the  probate  of  a  will  or  let-  highTstamp^ 
ters  of  administration,  shall  have  estimated  the  estate  and  effects  of  the  duty  being  paid 
deceased  to  be  of  greater  value  than  the  same  shall  have  afterwards  *^"  ^^   *** 
proved  to  be,  and  shall  in  consequence  have  paid  too  high  a  stamp  duty 

thereon,  if  such  person  shall  produce  the  probate  or  letters  of  admi- 
nistration to  the  said  conunissioners  of  stamps  within  six  calendar 
months  afl«r  the  true  value  of  the  estate  and  effects  shall  have  been 
ascertained,  and  it  shall  be  discovered  that  too  high  a  du<y  was  first 
paid  on  the  probate  or  letters  of  administration,  and  shall  deliver  to 
them  a  particular  inventory  and  account  and  valuation  of  the  estate 
and  effects  of  the  deceased,  verified  by  an  affidavit,  or  solemn  affirma- 
tion in  the  case  of  quakers,  and  if  it  should  thereupon  satisfactorily  ap- 
pear to  the  said  commissioners  that  a  greater  stamp  duty  was  paid  on 
the  probate  or  letters  of  administration  than  the  law  required,  it  shall 
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be  Iswfiil  for  the  said  eomiiiiflaionen  to  csneel  and  cafwuige  Uie  ataaip 
on  the  probate  or  letters  of  administration,  and  to  substitnte  another 
stamp  for  denoting  the  dnty  whidi  ought  to  hare  hwaa,  paid  ihemm^ 
and  to  make  an  allowance  for  the  difierence  between  ihem,  as  in  tiie 
cases  of  spoiled  stamps,  or,  if  the  difference  be  considerable,  to  repay 
the  same  in  money,  at  the  discretion  of  the  said  oommisaionelrs. 

Provision  for  ^l*  And  be  it  further  enacted.  That  from  and  after  the  passing  of 

^e  case  of  too  this  act,  where  any  person,  on  applying  for  the  probate  of  a  will 
duty  bei^paid  or  letters  of  administration,  shall  have  estimated  the  estate  and  effnts 
on  probates  &c.  Qf  tbe  deceased  to  be  of  less  valne  than  the  same  shall  hare  afterwuds 

proved  to  be,  and  shall  in  consequence  hare  paid  too  little  stamp 
duty  thereon,  it  shall  be  lawful  for  the  said  commissioners  of  stamps, 
on  delivery  to  them  of  an  affidavit  or  solemn  affirmation  of  the  value 
of  the  estate  and  effects  of  the  deceased,  to  cause  the  probate  or  letten 
of  administration  to  be  duly  stamped,  on  payment  of  the  Ml  doty 
which  ought  to  have  been  originally  paid  thereon  in  respect  of  sndi 
value,  and  of  the  further  sum  or  penalty  payable  by  law  for  stamping 
deeds  after  the  execution  thereof,  without  any  deduction  or  allommoe 
of  the  stamp  duty  originally  paid  on  such  probate  or  letters  of  ad- 
ministration: Provided  always,  that  if  the  application  shall  be  made 
within  six  calendar  months  after  the  true  value  of  the  estate  and 
effects  shall  be  ascertained,  and  it  shall  be  discovered  that  too  little 
doty  was  at  first  paid  on  the  probate  or  letters  of  administration,  and 
if  it  shall  appear  by  affidavit  or  solenm  affirmation  to  the  satisfaction 
of  the  said  commissioners  that  such  duty  was  paid  in  conseqnenoe 
of  any  mistake  or  misapprehension,  or  of  its  not  being  known  at  tlie 
time  that  some  particular  part  of  the  estate  and  effects  belonged  to  ^ 
deceased,  and  without  any  intention  of  fraud  or  to  delay  the  payment 
of  the  full  and  proper  duty,  then  it  shall  be  lawfol  for  the  said  com- 
missioners to  remit  the  before-mentioned  penalty,  and  to  cause  tbe 
probate  or  letters  of  administration  to  be  duly  stamped,  on  payment 
only  of  the  sum  which  shall  be  wanting  to  make  up  the  duty  wludi 
ought  to  have  been  at  first  paid  thereon. 

AdministitttoT        ^2*  Provided  always,  and  be  it  further  enacted.  That  in  eases  of 

to  giTe  the  pro-  letters  of  administration  on  which  too  little  stamp  duty  shall  have  been 

foret^mhiMtra-  P^^  &^  ^^^  ^^^  ^^  commissioners  of  stamps  shall  not  cause  tbe 

tion  is  duly        game  to  be  duly  stamped  in  the  manner  aforesaid  until  the  administra- 

™^  tor  shall  have  given  such  security  to  the  ecclesiastical  court  or  ordjnaiy 

by  whom  the  letters  of  administration  shall  have  been  granted  as 

ought  by  law  to  have  been  given  on  the  granting  thereof,  in  case  tbe 

frill  value  of  the  estate  and  effects  of  the  deceased  had  been  then  as- 
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eertainedy  and  also  that  the  said  commissioners  of  stamps  shall  yearly 
or  oftener  transmit  an  acconnt  of  the  probates  and  letters  of  adminis- 
tration npon  which  the  same  shall  have  been  rectified  in  pursuance  of 
this  act  to  the  several  ecclesiastical  courts  by  which  the  same  shall 
have  been  granted,  together  with  the  value  of  the  estate  and  effects  of 
the  deceased  upon  which  such  rectification  shall  have  proceeded. 

43.  And  be  it  further  enacted,  That  where  too  little  duty  shall  have  Penalty  on  ex- 
been  paid  on  any  probate  or  letters  of  administration  in  consequence  of  ^^^^"''^  ^|he 
any  mistake  or  misapprehension,  or  of  its  not  being  Imown  at  the  time  full  duty  on 
that  some  particular  part  of  the  estate  and  effects  belonged  to  the  de-  fn°a  ^ven*t1me 
ceased,  if  any  executor  or  administrator  acting  under  such  probate  or  after  diacovery 
letters  of  administration  shall  not,  within  six  calendar  months  after  the  ^t  fint  loo^ 
passing  of  this  act  or  after  the  discovery  of  the  mistake  or  misappre-  and  lo  per  cent. 
hension,  or  of  any  estate  or  effects  not  known  at  the  time  to  have  be-  JJrantinK."^^ 
longed  to  the  deceased,  apply  to  the  said  commissioners  of  stamps,  and 

pay  what  shall  be  wanting  to  make  up  the  duty  which  ought  to  have 
been  paid  at  first  on  such  probate  or  letters  of  administration,  he  or 
she  shall  forfeit  the  sum  of  one  hundred  pounds,  and  also  a  further  sum 
at  and  after  the  rate  of  ten  pounds  per  centum  on  the  amount  of  the 
sum  wanting  to  make  up  the  proper  duty. 

44.  And  be  it  further  enacted,  That  from  and  after  the  expiration  Ecclesiastical 
of  three  calendar  months  from  the  passing  of  this  act  it  shall  not  be  ??,"'^  "°^  ^° 

*  ®  take  aurren- 

lawfm  for  any  ecclesiastical  court  or  person  to  call  in  and  revoke  or  to  ders  of  pro- 
accept  the  surrender  of  any  probate  or  letters  of  administration,  on  the  ^*®'*  *^doSv 
ground  only  of  too  high  or  too  low  a  stamp  duty  having  been  paid  of  wrong  duty 
thereon,  as  heretofore  hath  been  practised;  and  if  any  ecclesiastical  P"^  thereon, 
court  or  person  shall  so  do,  the  commissioners  of  stamps  shall  not  make 
any  allowance  whatever  for  the  stamp  duty  on  the  probate  or  letters  of 
administration  which  shall  be  so  annulled. 

4.5.  And  whereas  it  has  happened  in  the  case  of  letters  of  adminis-  Commiationers 
tration  on  which  the  proper  stamp  duty  hath  not  been  paid  at  first,  °?***™^t™'^ 
that  certain  debts,  chattels  real,  or  other  effects  due  or  belonging  to  the  duty  on 
the  deceased  have  been  found  to  be  of  such  great  value  that  the  admi-  fg^jj*'f*^^i, 
nistrator  hath  not  been  possessed  of  money  sufficient  either  of  his  niatration  in 
own  or  of  the  deceased  to  pay  the  requisite  stamp  duty  in  order  to  certain  caaea. 
render  such  letters  of  administration  available  for  the  recovery  thereof 
by  law:  And  whereas  the  hke  may  occur  again,   and  it  may  also 
happen  that  executors  or  persons  entitled  to  take  out  letters  of  admi- 
nistration may,  before  obtaining  probate  of  the  will  or  letters  of  admi- 
nistration of  the  estate  and  effects  of  the  deceased,  find  some  consider- 
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able  part  or  parts  of  the  estate  and  effects  of  the  deceased  so  circmn- 
stanced  as  not  to  be  immediately  got  possession  of,  and  may  not  have 
money  sufficient,  either  of  their  own  or  of  the  deceased,  to  pay  the 
stamp  dnty  on  the  probate  or  letters  of  administration  which  it  sbaH 
be  necessary  to  obtain;  be  it  therefore  further  enacted,  That  from  and 
after  the  passing  of  this  act  it  shall  be  lawful  for  the  said  commissioQ- 
ers  of  stamps,  on  satisfactory  proof  of  the  facts  by  affidavit  or  solenm 
affirmation  in  any  such  case  as  aforesaid  which  may  appear  to  them  to 
require  relief,  to  cause  the  probate  or  letters  of  administration  to  be 
duly  stamped  for  denoting  the  duty  payable  or  which  ought  origiiiaHj 
to  haye  been  paid  thereon,  and  to  give  credit  for  the  duty  either  upon 
payment  of  the  before-mentioned  penalty,  or  without  in  cases  of 
probates  or  letters  of  administration  already  obtained,  and  upon  which 
too  little  duty  shall  have  been  paid,  and  either  with  or  without  allow- 
ance of  the  stamp  duty  already  paid  thereon,  as  the  case  may  require, 
under  the  proyisions  of  this  act;  provided  in  all  such  cases  of  credit 
that  security  be  first  given  by  the  executors  or  administrators,  together 
with  two  or  more  sufficient  sureties,  to  be  approved  of  by  the  said 
commissioners,  by  a  bond  to  his  Majesty,  his  heirs  or  successors,  in 
double  the  amount  of  the  duty  for  the  due  and  full  payment  of  the 
sum  for  which  credit  shall  be  given  within  six  calendar  months  or  any 
less  period,  and  of  the  interest  for  the  same  at  the  rate  of  ten  pomids 
per  centum  per  annum  from  the  expiration  of  such  period  until  pay- 
ment thereof,  in  case  of  any  default  of  payment  at  the  time  appointed; 
and  such  probate  or  letters  of  administration  being  duly  stamped 
in  the  manner  aforesaid  shall  be  as  valid  and  available  as  if  the  proper 
duty  had  been  at  first  paid  thereon,  and  the  same  had  been  stamped 
accordingly. 

Commissionen  ^^«  Prodded  always,  and  be  it  further  enacted.  That  if  at  the  expi- 
may  extend  the  ration  of  the  time  to  be  allowed  for  the  payment  of  the  duty  on  sodi 
sarv.  *    probate  or  letters  of  administration  it  shall  appear  to  the  satisfaction  of 

the  said  commissioners  that  the  executor  or  administrator  to  whom 
such  credit  shall  be  given  as  aforesaid  shall  not  have  recovered  effects 
of  the  deceased  to  an  amount  sufficient  for  the  payment  of  the  duty,  it 
shall  be  lawful  for  the  said  commissioners  to  give  such  further  time  for 
the  payment  thereof,  and  upon  such  terms  and  conditions  as  they  shall 
think  expedient. 

Probate  or  let-  47.  Provided  also,  and  be  it  further  enacted.  That  the  probate  or 

tersof  adminis-  letters  of  administration  so  to  be  stamped  on  credit  as  aforesaid  shall 

on  credit,  to  be  be  deposited  with  the  said  commissioners  of  stamps,  and  shall  not  be 

deposited  wiih  delivered  up  to  the  executor  or  administrator  until  payment  of  the 

the  comimt-  *  *  "^ 

tionen. 
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datj,  together  with  sach  interest  as  aforesaid,  if  any  shall  become  due; 
but  the  same  shall  nevertheless  be  produced  in  evidence  by  some  officer 
of  the  commissioners  of  stamps,  at  the  expense  of  the  executor  or  ad- 
ministrator, as  occasion  shall  require. 

48.  And  be  it  further  enacted.  That  the  duty  for  which  credit  shall  Duty  for  which 
be  given  as  aforesaid  shall  be  a  debt  to  his  Migesty,  his  heirs  or  sue-  Sven  to  be  a* 
cessors,  from  the  personal  estate  of  the  deceased,  and  shall  be  paid  in  debt  to  the 
preference  to  and  before  any  other  debt  whatsoever  due  from  the  same  ^'°'"** 
estate;  and  if  any  executor  or  administrator  of  the  estate  of  the  de- 
ceased shall  pay  any  other  debt  in  preference  thereto,  he  or  she  shall 

not  only  be  charged  with  and  be  liable  to  pay  the  duty  out  of  his  or 
her  own  estate,  but  shall  also  forfeit  the  sum  of  five  hundred  pounds. 

49.  And  be  it  further  enacted.  That  if  before  payment  of  the  duty  ProTision  for 
for  which  credit  shall  be  given  in  any  such  case  as  aforesaid  it  shall  tewofTdmiJiU- 
become  necessary  to  take  out  letters  of  administration  de  bonis  non  of  tntion  de  bonli 
the  deceased,  it  shall  also  be  lawful  for  the  said  commissioners  to  cause  before  TOvment 

.  such  letters  of  administration  de  bonis  non  to  be  duly  stamped  with  of  the  duty  for 
the  particular  stamp  provided  to  be  used  on  letters  of  administration  of  hall  be'SJen. 
that  kind,  for  denoting  the  payment  of  the  duty  in  respect  of  the 
effects  of  the  deceased  on  some  prior  probate  or  letters  of  administration 
of  the  same  effects,  in  such  and  the  same  manner  as  if  the  duty  had 
been  actually,  paid  upon  having  the  letters  of  administration  de  bonis 
non  deposited  with  the  said  commissioners,  and  upon  having  such 
further  security  for  the  payment  of  the  duty  as  they  shall  think  ex- 
pedient; and  such  letters  of  administration  shall  be  as  valid  and  avail- 
able as  if  the  duty  for  which  credit  shall  be  given  had  been  paid. 

50.  And  be  it  further  enacted,  in  regard  to  probate  of  wills  and  DirectioDt  con- 
letters  of  administration.  That  where  any  part  of  the  personal  estate  c?™|ng  affida- 

vita  by  ezeca- 
which  the  deceased  was  possessed  of  or  entitled  to  shall  be  alleged  to  ton,  &c.,  reaid- 

have  been  trust  property,  if  the  person  or  persons  who  shall  be  required  J"^i*"*  of  Eng- 
to  make  any  affidavit  or  affirmation  relating  thereto  conformably  to  the  to  trust  pro- 
provisions  of  the  said  act  of  the  forty-eighth  year  of  his  Majest3r'8  V^^Y' 
reign  shall  reside  out  of  England,  such  affidavit  or  affirmation*  shall 
and  may  be  made  before  any  person  duly  commissioned  to  take  affi- 
davits by  the  court  of  Session  or  court  of  Exchequer  in  Scotland,  or  be- 
fore one  of  his  Majesty's  justices  of  the  peace  in  Scotland,  or  before  a 
Master  in  Chancery,  ordinary  or  extraordinary,  in  Ireland,  or  before 
any  judge  or  civil  magistrate  of  any  other  country  or  place  where  the 
party  or  parties  shall  happen  to  reside;  and  every  such  affidavit  or 
affirmation  shall  be  as  effectual  as  if  the  same  had  been  made  before  a 
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Master  in  Chancery  in  England^  pursuant  to  the  directions  of  the  last- 
mentioned  act. 


A  return  of  ^^'  Provided  always,  and  be  it  further  enacted.  That  where  it  shall 

duty  on  V^'  be  proved  by  oath  or  proper  vouchers  to  the  satbfaction  of  the  said 
made  in  respect  commissioners  of  stamps  that  an  executor  or  administrator  had  paid 
of  debts  if  debts  due  and  owing  from  the  deceased,  and  payable  by  law  out  of  his 

three  years.  or  her  personal  or  moveable  estate,  to  such  an  amount  as,  being  de- 
ducted from  the  amount  or  value  of  the  estate  and  effects  of  the  de- 
ceased for  or  in  respect  of  which  a  probate  or  letters  of  adnunistration, 
or  a  compensation  of  a  testament,  testamentary  or  dative,  shall  have 
been  granted  after  the  thirty-first  day  of  August,  one  thousand  eig^t 
hundred  and  fiflteen,  or  which  shall  be  included  in  any  inventoiy  ex- 
hibited and  recorded  in  a  commissary  court  in  Scotland  as  the  law  re- 
quires, after  that  day  shall  reduce  the  same  to  a  sum  which,  if  it  had 
been  the  whole  gross  amount  or  value  of  such  estate  and  effects,  would 
have  occasioned  a  less  stamp  duty  to  be  paid  on  such  probate  or  letters 
of  administration,  or  confirmation  or  inventory,  than  shall  have  been 
actually  paid  thereon  under  and  by  virtue  of  this  act,  it  shall  be  lawful 
for  the  said  commissioners  to  return  the  difference,  provided  the  same 
shall  be  claimed  within  three  years  after  the  date  of  such  probate  or 
letters  of  administration  or  confirmation,  or  the  recording  of  such  con- 
firmation as  aforesaid;  but  where  by  reason  of  any  proceeding  at  law 
or  in  equity  the  debts  due  from  the  deceased  shall  not  have  been  as- 
certained and  paid,  or  the  effects  of  the  deceased  shall  not  have  been 
recovered  and  made  available,  and  in  consequence  thereof  the  executor 
or  administrator  shall  be  prevented  from  claiming  such  return  of  duty 
as  aforesaid  within  the  said  term  of  three  years,  it  shall  be  lavrful  for 
the  commissioners  of  the  treasury  to  allow  such  further  time  for  m^lrrog 
the  claim  as  may  appear  to  them  to  be  reasonable  under  the  circum- 
stances of  the  case. 


Affidavits  re- 
lating to  stamp 
duties,  ifno  ex- 
press provision, 
to  be  made  be- 
fore comniis- 
sionersi  &c. 


52.  And  be  it  further  enacted.  That  all  affidavits  and  solemn  afiirma- 
tious  in  the  case  of  quakers  required  by  this  or  any  former  or  future 
acts  of  Parliament,  or  which  shall  be  required  by  the  said  commis- 
sioners of  stamps,  to  be  made  for  the  satisfaction  of  the  said  commis- 
sioners of  and  concerning  any  facts  or  circumstances  upon  which  they 
are  to  execute  the  powers  vested  in  them  by  this  or  any  other  act,  or 
for  the  verification  of  any  accounts  of  or  concerning  the  duties  under 
their  management,  or  for  any  other  purpose  relating  to  such  duties, 
shall  in  all  cases  not  otherwise  expressly  provided  for  be  made  before 
the  said  commissioners  or  any  one  or  more  of  them,  or  before  a  Master 
in  Chancery,  ordinary  or  extraordinary,  in  England,  or  before  any  per- 
son duly  commissioned  to  take  affidavits  by  the  court  of  Session  or 
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the  court  of  Exchequer  in  Scotland,  or  hefore  one  of  his  Majesty's  jus* 
tices  of  the  peace  in  Scotland. 

53.  And  he  it  further  enacted,  That  all  and  every  person  and  per«  Penalty  for  per- 
sons hefore  whom  any  affidavit  or  solemn  affirmation  is  or  shall  he  re-  ^^^' 
quired  or  directed  to  he  made  hy  this  or  any  former  or  future  act  of 
Parliament  relating  to  any  stamp  duties  shall  be  and  they  are  hereby 
authorized  to  take  the  same  and  administer  the  proper  oath  or  affirma- 
tion for  that  purpose;  and  if  any  person  making  any  such  affidavit  or 
affirmation  shall  knowingly  and  wilfully  make  a  false  oath  or  affirmation 

of  or  concerning  any  of  the  matters  to  be  therein  specified  and  set 
forth,  every  person  so  offending,  and  being  thereof  lawfully  convicted, 
shall  he  subject  and  liable  to  such  pains  and  penalties  as  by  any  law 
now  in  force  persons  convicted  of  wilful  and  corrupt  perjury  are  subject 
and  liable  to. 

54.  Provided  always,  and  be  it  further  enacted.  That  nothing  con-  Exempting 
tained  in  this  or  any  other  act  shall  extend  or  be  construed  to  extend  to  pngwand  pep- 
charge  with  any  stamp  duties  ginger  and  peppermint  lozenges,  or  any  ges,  and  other 
other  article  of  confectionary,  unless  the  person  vendine  the  same  shall  confectionary 

11  ,.  .  ii».i/.v  •  "^™  stamps, 

vend  the  same  as  medicmes,  or  as  beneficial  for  the  prevention,  cure,  or  unless  avowedly 
relief  of  any  distemper,  malady,  ailment,  or  disorder  incident  to  or  in  *?'^  "  medi- 
anywise  affecting  the  human  body,  nor  to  compel  the  person  or  persons 
vending  the  same  to  take  out  the  license  required  by  persons  vending 
medicines. 

55.  And  be  it  further  enacted.  That  all  the  monies  to  arise  from  the  The  duties  to 

duties  granted  by  this  act,  and  from  the  several  other  duties  under  the  ^  P."^  ^  *® 
°  .  receiver  gene- 

management  of  the  said  commissioners  of  stamps,  shall  be  paid  into  ral,  and  by  him 

the  hands  of  the  receiver  general  of  the  stamp  duties  in  Great  Britain,  *°'°  '^®  exche- 
who  shall  from  time  to  time  pay  the  same  into  the  Bank  of  England 
for  safe  custody,  pursuant  to  the  act  in  that  case  made  and  provided, 
and  shall  thereafter  pay  the  same  (after  deducting  the  charges  of  raising, 
collecting,  and  accounting  for  the  same,  and  all  other  charges  first  pay- 
able thereout,  and  with  the  exception  of  any  duties  on  lottery  licenses 
and  shares  of  tickets)  into  the  receipt  of  his  Majesty's  Exchequer  at 
Westminster  in  one  sum,  at  such  times  and  in  such  manner  as  the 
present  stamp  duties  are  by  the  laws  in  force  directed  to  be  paid,  and 
that  the  monies  so  paid  into  the  said  receipt  shall  be  carried  to  and 
made  part  of  the  consolidated  ^nd  of  Great  Britain,  a^d  the  same 
shall  be  apportioned  in  the  accounts  of  the  consolidated  fund  and  of 
the  public  debt  of  Great  Britain,  in  such  manner  as  shall  be  directed 
bv  any  act  of  the  present  session  of  Parliament. 
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THE  SCHEDULE  TO  WHICH  THIS  ACT  KEFEBS. 


Admissioit. 


■XBMPTIONS. 


EXEMPTIONI. 


(part  I.) 

ADMISSION  of  any  person  to  act  as  an  advocate  in  anj 
of  the  ecclesiastical  courts>  or  in  the  high  court  of 
Admiralty  in  England,  or  in  any  of  the  courts  of  justice 
in  Scotland 


DUTY. 


50       0 


Exemption  from  the  preceding  and  all  other  Stamp  Duiiet, 

Where  an  advocate^  admitted  in  one  court  in  England, 
shall  be  admitted  as  an  advocate  in  any  other  court  in 
England,  or,  being  admitted  in  one  court  in  Scotland, 
shall  be  admitted  as  an  advocate  in  any  other  court  in 
Scotland,  his  latter  admission  shall  be  free  of  duty, 
provided  he  shall  have  paid  the  proper  stamp  duty  on 
his  former  admission,  according  to  the  laws  then  in  force. 

Admission  of  any  person  to  the  degree  of  a  barrister  at 
law  in  either  of  the  inns  of  court  in  England,  for  the 
register  or  entry  thereof 50     0    0 

Admission  of  any  person  to  act  as  an  attorney,  solicitor, 
or  proctor  in  any  court  in  England;  or  as  a  sworn 
clerk,  side  clerk,  clerk  in  court,  or  other  clerk  or  officer, 
in  any  court  in  England,  whose  business  and  emolu- 
ments (like  those  of  an  attorney  or  soHcitor)  shall 
depend  upon  his  being  retained  and  employed  by 
clients  or  suitors,  and  shall  therefore  be  wholly  uncer- 
tain in  amount 25     0    0 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

Where  any  person  duly  admitted  an  attorney  in 
either  of  his  Majesty's  courts  at  Westminster,  or  in 
either  of  the  courts  of  the  Great  Sessions  in  Wales,  or  of 
the  counties  palatine  of  Chester,  Lancaster,  and  Dur- 
ham,  shall  be  also  admitted  to  act  as  an  attorney  in 
any  other  of  the  said  courts,  or  in  any  inferior  court  of 
law,  or  as  a  solicitor  in  any  court  of  equity  in  England, 
the  latter  admission  shall  be  free  of  duty, 

And  where  any  person  duly  admitted  a  solicitor  in 
the  court  qf  Chancery  or  Exchequer  at  Westminster, 


REPEAL  OP  STAMP  DUTIES  ON  DEEDS,  &c.  549 

or  in  either  of  the  courts  of  the  Great  Sessions  in  Wales,  schedule. 

or  of  the  duchy  of  Lancaster,  or  of  the  counties  pala" 

tine  of  Chester,  Lancaster,  and  Durham,  shall  be  also 

admitted  to  act  as  a  solicitor  in  any  other  of  the  said 

courts,  or  in  any  inferior  court  of  equity,  or  as  an 

attorney  in  any  court  of  law  in  England,  the  latter 

admission  shall  be  free  of  duty. 

Provided  such  attorney  or  solicitor  shall  have  paid 
the  proper  stamp  duty  on  his  former  admission,  accord- 
ing to  the  laws  then  in  force. 

But  in  all  cases  not  expressly  exempted  the  said 
duty  is  to  be  paid  on  every  admission  of  the  same 
person. 

Admission  of  any  person  to  act  as  writer  to  the  signet, 

or  as  a  solicitor,  agents  attorney,  or  procarator,  in  any 

court  in  Scotland;  or  as  a  clerk  or  officer  in  any  court 

in  Scotland,  whose  business  and  emoluments  (like  those 

of  a  solicitor)  shall  depend  upon  his  being  retained  and 

employed  by  clients  or  suitors,  and  shall  therefore  be 

wholly  uncertain  in  amoimt     25     0    0 

And  where  any  person  shall  be  admitted  to  act  as 
a  solicitor  or  agent  in  the  court  of  Session, 
justiciary,  or  commission  of  teinds  in  Scotland, 
who  shall  not  have  served  a  clerkship  or  ap- 
prenticeship for  five  years  to  a  writer  to  the 
signet,  or  to  a  solicitor  or  agent,  under  regular 
articles  or  indentures  of  clerkship  or  appren- 
ticeship which  shall  have  paid  the  stamp  duty 
payable  by  law  for  the  same  at  the  date  thereof, 
his  admission  shall  be  charged  with  a  further 

duty  of 60     0    0 

And  where  any  person  shall  be  admitted  to  act  as 
a  procurator  or  solicitor  in  the  high  court  of 
Admiralty  in  Scotland,  the  Commissary  Court  at 
Edinburgh,  or  any  inferior  court  in  Scotland, 
who  shall  not  have  served  a  clerkship  or  ap- 
prenticeship for  five  years  to  a  writer  to  the 
signet,  or  to  a  solicitor,  agent,  or  procurator, 
under  regular  articles  or  indentures  of  clerk- 
ship or  apprenticeship  which  shall  have  paid 
the  stamp  duty  payable  by  law  for  the  same  at 
the  date  thereof,  his  admission  shall  be  charged 
with  h  further  duty  of 30    0    0 


550  ^^  ^^^*  ^^^'  ^'  ^^*' 


8CHBDITLB. 


EXEKPTI0N8. 


Exemptions /rom  the  preceding  and  aU  other  Stamp  Duties* 

Where  any  person  duly  admitted  a  writer  to  the 
eiffnet,  or  a  solicitor,  agent,  or  attorney,  in  either  of 
the  courts  of  Session^  Justiciary,  Exchequer,  or  com-' 
mission  of  teinds,  shall  be  also  admitted  to  act  in  either 
of  those  capacities  in  any  other  or  others  of  the  same 
courts,  his  latter  admission  shall  be  free  of  duty. 

Where  any  person  duly  admitted  as  a  solicitor  or  pro- 
curator in  the  high  court  of  Admiralty,  or  in  the  Com- 
missary Court  at  Edinburgh,  shall  be  also  admitted  a 
solicitor  or  procurator  in  the  other  of  those  courts,  his 
latter  admission  shall  be  free  of  duty. 

And  where  any  person  duly  admitted  a  solicitor  or 
procurator  in  any  of  the  inferior  courts  in  Scotland 
shall  be  also  admitted  a  solicitor  or  procurator  in  any 
other  or  others  of  the  same  courts,  his  latter  admission 
shall  be  free  of  duty* 

Provided  in  each  of  the  foregoing  cases  the  proper 
stamp  duty  shall  have  been  paid  on  the  former  aebni^ 
sion  of  such  person  according  to  the  laws  then  in  force*, 

But  in  all  cases  not  expressly  exempted  the  said 
datj  is  to  be  paid  on  every  admission  of  the  same 
person. 

Admission  of  any  person  as  a  Master  in  ordinary  in 
Chancery,  or  as  one  of  the  six  clerks,  or  one  of  the 
cursitors  of  the  court  of  Chancery  in  England,  or  as  a 
sworn  clerk,  side  derk,  clerk  in  court,  or  other  clerk  or 
officer  whatsoever,  in  any  court  in  Great  Britain,  who 
must  necessarily  be  employed  to  do  certain  official 
business,  and  whose  emoluments  shall  therefore  be  so 
(ax  fixed  and  certain; 

Wliere  the  salary,  fees,  and  emoluments  of  the 
office  or  appointment  shall  not  amount  to  50/. 

per  annum   • 2     0    0 

And  where  the  same  shall  amount  to  50/.  and  not 

amount  to  100/.  per  annum    4     0     0 

And  where  the  same  shall  amoimt  to  100/.  and 

not  amount  to  200/.  per  annum 6     0     0 

And  where  the  same  shall  amount  to  200/.  and 

not  amount  to  300/.  per  annum 12     0     0 

And  where  the  same  shall  amount  to  300/.  and 
not  amount  to  500/.  per  annum  .•••••••••••       25     0     0 
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And  where  the  same  shall  amount  to  500Z.  and 

not  amount  to  7^QL  per  annum •  •       35 

And  where  the  same  shall  amount  to  750^.  and 

not  amount  to  1000^.  per  annum    50 

And  where  the  same  shall  amount  to  1000/.  and 

not  amount  to  1500/.  per  annum    75 

And  where  the  same  shall  amount  to  1500/.  and 

not  amount  to  2000/.  per  annum 100 

And  where  the  same  shall  amount  to  2000/.  and 

not  amount  to  3000/.  per  annum    150 

And  where  the  same  shall  amount  to  3000/.  or 

upwards  per  annum 

The  said  fees  and  emoluments  to  be  esti- 
mated according  to  the  average  amount 
thereof  for  three  years  preceding,  if  practi- 
cable, and  if  not,  according  to  the  best 
information  that  can  he  obtained. 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

Where  any  officer  shall  he  admitted  anntuUly,  every 
admission  after  the  first  shall  be  free  of  duty,  provided 
the  proper  duty  shall  have  been  paid  on  his  first  admis- 
sion. 

All  admissions  of  officers,  proceeding  upon  any  grants 
of  or  appointments  to  offices,  which  shall  be  charged 
with  the  duties  hereinafter  mentioned. 

But  in  all  cases  not  expressly  exempted  the  proper 
duty  is  to  be  paid  on  every  admission  of  the  same 
person. 


SCHEDULE. 


0     0 


0     0 


0     0 


0    0 


0     0 


200     0     0 


EXEMPTIONS. 


Admission  of  any  person  to  act  as  a  notary  public. — 

See  Faculty, 
Admission  of  any  person  to  be  a  member  of  either  of  the 

four  inns  of  court  in  England 

Admission  of  any  person  to  be  a  member  of  either 

of  the  societies  commonly  called  inns  of  Chancery  in 

England    

Admission  of  any  person  to  be  a  fellow  of  the  College  of 

Physicians  in  England  or  Scotland 

Admission  or  license  of  any  person  by  the  College  of 

Physicians  in  England  or  Scotland  to  exercise  the 

faculty  of  physic,  or  practise  as  a  licentiate    

Admission  or  matriculation  of  any  person  in  either  of 

the  uniyersities  in  England •   •  • 


25     0    0 


3     0 

0 

25     0 

0 

15     0 

0 

1     0 

0 
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Admission  of  any  person  to  the  degree  of  a  bachelor  of 
arts  in  either  of  the  universities  in  England,  for  the 
register  or  entry  thereof, 

If  conferred  in  the  ordinary  course  of  the  univer- 
sity   

If  conferred  by  special  grace  or  royal  mandate,  or 
by  reason  of  nobitity,  or  otherwise  out  of  the 

ordinary  course    

Admission  of  any  person  to  any  other  degree  in  either 
of  the  uxiiversities  in  England,  for  the  register  or  entry 
thereof. 

If  conferred  in  the  ordinary  course  of  the  univer- 
sity   

If  conferred  by  special  grace  or  royal  mandate,  or 
by  reason  of  nobility  or  otherwise  out  of  the 
ordinary  course,  conferring  any  right  of  election 

in  such  university 

Admission  of  any  person  to  the  degree  of  doctor  of 
medicine  in  either  of  the  imiversities  in  Scotland  . .  •  • 
Note, — ^The  said   hereinbefore-mentioned  duties 
on  admissions  are,  in  all  cases  not  expressly 
provided  for,  to  be  charged  on  the  instruments 
of  admission  delivered  to  the  persons  admitted, 
by  whatsoever  name  the  same  may  be  called,  if 
there  be  any  such,  or  if  not,  on  the  register, 
entry,  or  memorandum  of  each  admission,  in 
the  rolls,  books,  or  records  of  the  court,  college, 
inn,  or  society  in  which  the  admission  shall  be 
made,  or  for  want  thereof,  on  the  rescript  or 
warrant  for  such  admission. 
Admission  of  any  person  into  any  corporation  or  com- 
pany in  any  city,  borough,  burgh,  or  town  corporate  in 
Great  Britain,  for  the  register,  entry,  or  memorandum 
thereof  in  the  court  book,  roll,  or  record  of  such  cor- 
poration or  company; 

Where  the  admission  shall  be  in  respect  of  birth, 

apprenticeship,  or  marriage  .  

And  where  the  same  shall  be  upon  any  other 
ground 


£    «.  d. 


3    0    0 


5    0    0 


6    0    0 


10    0.  0 
10    0    0 


1     0    0 
3    0    0 


Exemptions  Jram  the  preceding  and  all  other  Stamp  Duties. 

The  admissions  of  craftsmen  or  others  entering  in  any 
corporation  within  any  royal  burghy  burgh  of  regality^ 
or  burgh  of  barony  in  Scotland  incorporated  by  the 
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£    S.    d, 
magistrates  and  council  of  such  hirgU  ;  provided  such  schbdolb. 

craftsmen  or  others  shall  have  been  previously  admitted 
freemen  or  burgesses  of  the  burgh,  and  have  paid  the 
proper  stamp  duty  on  such  admission,  according  to  the 

laws  then  in  force* 

Admission  to  ecclesiastical  benefices  in  Scotland. — See 

CoHatian. 
Admission  or  admittance  to  copyhold  lands. — See  Copy^ 

hold. 

Affidayit^  not  made  for  the  immediate  purpose  of  being  ArriDAviT. 

filed,  read,  or  used  in  any  court  of  law  or  equity,  for 
every  sheet  or  piece  of  paper,  parchment,  or  vellum,  on 
which  the  same  shall  be  written  or  printed    ..••••••         0     2     6 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties.  ezbxptioms. 

Affidavits  required  or  authorized  by  law,  to  be  made 
before  any  justice  or  justices  of  the  peace  ;  or  before 
any  commissioner  or  commissioners  of  any  public  board 
of  revenue,  or  any  qf  the  officers  acting  under  them ; 
or  before  any  other  commissioner  or  commissioners  ap- 
pointed  or  to  be  appointed  by  act  of  Parliament, 

Affidavits  to  be  made  pursuant  to  the  act  of  the 
forty-eighth  year  qf  his  Majesty's  reign,  c.  149,  by  per- 
sons intromitting  icith  the  personal  or  moveable  estate 
or  effects  of  persons  deceased  in  Scotland, 

Affidavits  to  be  made  pursuant  to  this  act  by  persons 
applying  for  probates  of  wills  and  letters  of  adminis' 
tration  in  England,  regarding  the  value  of  the  estate 
and  effects  of  the  deceased. 

Affidavits  which  may  be  required  at  the  Bank  of 
England  to  prove  the  death  of  any  proprietor  of  any 
share  in  any  of  the  stocks  or  funds  transferable 
there,  or  to  identify  the  person  of  any  such  proprietor, 
or  to  remove  any  other  impediment  to  the  transfer  of 
any  such  stocks  or  funds. 

Also  all  affidavits  relating  to  the  loss,  mutilation, 
or  defacement  of  any  bank  note  or  bank  post  bill. 

See  also  the  General  Exemptions  at  the  end  of  this 
part  of  the  Schedule, 

Agreement,  or  contract,  accompanied  with  a  deposit  of  Agrbiiikiit, 

title  deeds,  for  making  a  mortgage,  wadset,  or  other 
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least. 


Hire  qf  labour- 
er.Sfc. 

Goode. 
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security  on  any  estate  or  property  therein  comprised. 
— See  Mortgage, 
Agreement,  or  any  minute  or  memorandum  of  an 
agreement,  made  in  England  under  band  only,  or  made 
in  Scotland,  without  any  clause  of  registration,  {and 
not  otherwise  charged  in  this  Schedtde  nor  expressly 
exempted  from  all  stamp  duty),  where  the  matter 
thereof  shall  be  of  the  value  of  20/.  or  upwards,  whe- 
ther the  same  shall  be  only  evidence  of  a  contract,  or 
obligatory  upon  the  parties  from  its  being  a  written  in- 
strument, together  with  every  schedule,  receipt,  or 
other  matter  put  or  indorsed  thereon  or  annexed 
thereto; 

Where  the  same  shall  not  contain  more  than  1080 
words  (being  the  amount  of  fifteen  common 
law    folios    or  sheets  of   seventy-two    words 

each)    

And  where  the  same  shall  contain  more  than  1080 

words 

And  for  every  entire  quantity  of  1080  words  con- 
tained therein,  over  and  above  the  first  1080 

words,  a  further  progressive  duty  of 

Provided  always,  that  where  divers  letters  shall  be 
offered  in  evidence  to  prove  any  agreement  between 
the  parties  who  shall  have  written  such  letters,  it  shall 
be  sufficient  if  any  one  of  such  letters  shall  be 
stamped  with  the  duty  of  1/.  I5«.,  although  the  same 
shall  in  the  whole  contain  twice  the  number  of  1080 
words  or  upwards. 

Exemptions  from  the  preceding  and  all  other  Stamp  lhUie9. 

Label,  slip,  or  memorandum,  containing  the  heads 
of  insurances  to  be  made  by  the  corporations  of  the 
Royal  Exchange  Assurance  and  London  Assurance,  or 
by  the  corporations  of  the  Royal  Exchange  Assurance 
of  houses  and  goods  from Jlre,  and  London  Assurance  of 
houses  and  goods  from  fre. 

Memorandum  or  agreement  for  granting  a  lease  or 
tack,  at  rack  rent,  of  any  messuage,  land,  or  tevtement, 
under  the  yearly  rent  of  Jive  pounds. 

Memorandum  or  agreement  for  the  hire  of  any  la- 
bourer, artificer,  manufacturer,  or  menial  servant. 

Memorandum,  letter,  or  agreement  made  for  or  re- 
lating to  the  sale  of  any  goods,  wares,  or  merchandize. 


£    s.    d. 


0     0 
1    15     0 


15     0 
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Memorandum  or  offreement  made  between  the  matter 
and  mariners  of  any  ship  or  vessel,  for  wages,  on  any 
voyage  coastwise  from  port  to  port  in  Crreat  Britain. 

Letters  containing  any  agreement  (not  before  ex- 
empted)  in  respect  of  any  merchandize,  or  evidence  of 
such  an  agreement,  which  shall  pass  by  the  post,  be* 
tween  merchants  or  other  persons  carrying  on  trade  or 
cdmmerce,  in  Great  Britain,  and  residing  and  actually 
being  at  the  time  of  sending  such  letters  at  the  distance 
of  fifty  miles  from  each  other. 

See  also  the  General  Exemptions  at  the  end  of  this 
part  of  the  Schedule, 
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Seamen's 
wages, 

Mereantils 
letters* 


Appointment,  in  execution  of  a  power  of  land  or  other 

property,  real  or  personal,  or  of  any  use  or  interest 

•    therein,  where  made  by  any  writing,  not  being  a  deed 

or  will 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words 
(being  the  amount  of  thirty  common  law 
folios  or  sheets  of  seventy-two  words  each)  or 
upwards,  then  for  every  entire  quantity  of 
1080  words  (or  fifteen  common  law  folios  or 
sheets)  contained  therein,  over  and  above  the 
first  1080  words,  a  further  progressive  duty  of 
If  made  by  Deed. — See  Deed, 
Appointment  of  a  chaplain,  operating  as  a  qualification 

to  hold  two  ecclesiastical  benefices  in  England 

Appointment  of  a  game-keeper. — See  Deputation. 
Appointment  to  offices. — See  Admission,  Grant. 


Appoint- 
ment. 


1   15     0 


1     5     0 


2     0     0 


Appraisement  or  valuation  of  any  estate  or  effects,  real 
or  personal,  heritable  or  moveable,  or  of  any  interest 
therein,  or  of  the  annuul  value  thereof,  or  of  any  dila- 
pidations, or  of  any  repairs  wanted,  or  of  the  materials 
and  labour  used  or  to  be  used  in  any  buildings,  or  of 
any  artificers'  work  whatsoever; 

Where  the  amount  of  such  appraisement  or  valu- 
ation shall  not  exceed  50^ 0     2     6 

And  where  it  shall  exceed  50/,  and  not  exceed 

100/ 0     5     0 

And  where  it  shall  exceed  100/.  and  not  exceed 

200/.     0  10     0 


Appraise- 
ment. 
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■CHBDVLR.                 And  vfaere  it  shall  exceed  200^  and  not  exceed 

500^.    0  15 

And  -where  it  sh&ll  exceed  500/. 1  0 

ExemplioTU. 
EzxHFtioHt.  JppraUemenit  or  palualitms  made  mpursuance  t>f  th^ 

order  of  any  eottrt  of  Admiralty  or  Viee- Admiralty,  or  o/ 
any  court  iff  ^pealfrom  any  genfenee,  adjudiealion,  or 
judgment  of  any  court  of  Admiralty  or  Vice- Admiralty. 
Appraiaements  or  valualiotu  of  any  properly  made 
for  the  purpose  of  aacertaining  the  legacy  duty  payable 
in  reepeet  thereof. 

ArrsAiiEK.       AppKAiaER,  License  to  act  as  soch. — See  Lieente, 

AFniERTici-     Apprenticeship  and  Clerkship. — Indenture  or  other 
'""'  instrument  or  writing  containing  the  covenants,  articles, 

or  agreements  for  or  relating  to  the  service  of  any  ap- 
prentice, clerk,  or  servant,  who  shall  be  put  or  placed 
to  or  with  any  master  or  mistress,  to  learo  any  profes- 
siou,  trade,  or  employment  whatsoever;  except  article* 
of  elerk*hip  to  attomin  and  othere,  hereinafter  speei- 
Jieally  charged; 

If  the  sum  of  money,  or  the  value  of  any  other 
matter  or  thing  which  shall  be  paid,  given,  as- 
signed, or  conveyed,  or  be  secured  to  be  pud, 
given,  assigned,  or  conveyed,  to  or  for  the  use 
or  benefit  of  the  master  or  mistress,  with  or  in 
respect  of  such  apprentice,  clerk,  or  servant,  or 
both  the  money  and  value  of  such  other  nutter 

or  thing,  shall  not  amount  to  30/ 1      0 

If  the  same  shall  amount  to  30/.  and  not  amount 

to  50/. 2     0 

If  tbe  same  shall  amount  to  50/.  and  not  amount 

to  100/.    3     0 

If  the  same  shall  amount  to  100/.  and  not  amount 

to  200/ 6     0 

If  the  same  shall  amount  to  200/.  and  not  amount 

to  300/ 12     0 

If  the  same  shall  amount  to  300/.  and  not  amount 

to  400/ 20     0 

If  the  same  shall  amount  to  400/.  and  not  amount 

to  500/ 25     0 

If  the  same  shall  amount  to  500/.  and  not  amount 
to  600/ 30     0 
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If  the  same  shall  amount  to  6001,  and  not  amount 

to  800/ 

If  the  same  shall  amount  to  800L  and  not  amount 

to  lOOOZ 

And  if  the  same  shall  amount  to  lOOOZ.  or  up- 
wards   

And  where  there  shall  he  no  such  consideration 
as  aforesaid^  moving  to  the  master  or  mistress, 
if  the  indenture  or  other  instrument  shall  not 

contain  more  than  1080  words   

And  if  the  same  shall  contain  more  than  that 

quantity   

Apprenticeship  and  Clerkship. — Indenture  or  other 
instrument  or  writing,  containing  the  covenants,  ar- 
tideSy  or  agreements  for  or  relating  to  the  service 
of  any  such  apprentice,  clerk,  or  servant  as  afore- 
said, who  shall  he  put  or  placed  to  or  with  a  new 
master  or  mistress,  either  hy  assignment,  transfer,  or 
turnover,  or  upon  the  death,  absence,  or  incapacity  of 
the  former  master  or  mistress,  or  otherwise,  or  any 
writing  whatever  whereby  any  such  assignment,  trans- 
fer, or  turnover  may  be  effectuated  or  ascertained; 

Where  there  shall  be  any  such  valuable  considera-^ 
tion  as  aforesaid  moving  to  the  new  master  or 
mistress,  exclusive  of  any  part  of  the  considera- 
tion to  the  former  master  or  mistress,  which 
may  be  returned  or  given  or  transferred  to  the 
new  master  or  mistress. 

■ 

And  where  there  shall  be  no  such  new  considera- 
tion, if  the  indenture  or  other .  instrument  or 
writing  shall   not   contain    more   than   1080 

words    

And  if  the  same  shall  contain  more  than  that 
quantity   

And  where  there  shall  be  duplicates,  or  two  parts, 
of  any  such  indenture  or  other  instrument  or 
writing,  relating  to  any  such  apprentice,  derk, 
or  servant  as  aforesaid,  each  part  shall  be 
charged  with  the  duty  before  mentioned,  in  all 
cases  where  the  same  shall  not  exceed  thirty- 
five  shillings;  and  where  the  same  shall  exceed 
that  sum,  only  one  part  shall  be  charged  with 
the  said  ad  valorem  duty,  or  duty  in  proportion 


£  «.    d. 
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1  15    0 


Such  and  the  Hke 
dutifinprvpor' 
Hon  in  Ou  ^^• 
mountorvalu0 
oftuehnnoeon- 
'  Hderation  oHl^  a» 
it  b^fbre  charged 
en  OHff  oHginat 
inderOitn  qfap- 
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to  the  consideratioo,  and  the  other  part  shall 

be  charged  with  a  duty  of •  • 

Note. — And  the  part  bearing  the  ad  yalorem  or 
higher  duty  shall  belong  to  and  be  kept  by  the 
apprentice,  clerk,  or  servant,  or  some  person  on 
his  or  her  behalf*  upon  his  or  her  being  first 
placed  out;  and  in  case  of  any  subsequent 
placing  out,  by  assignment  or  otherwise,  the 
part  bearing  the  ad  valorem  duty  on  that 
occasion  (if  any)  shall  belong  to  and  be  kept 
by  the  former  master  or  mistress,  or  his  or  her 
representatives,  or  by  the  apprentice,  clerk,  or 
servant,  or  some  person  on  his  or  her  behalf; 
and  in  each  of  the  said  cases,  the  other  part 
bearing  the  lower  duty  hereby  charged  thereon 
shall  belong  to  and  be  kept  by  the  original 
master  or  mistress,  or  the  new  master  or  mis- 
tress, as  the  case  may  be;  and  the  same  shall  be 
respectively  received  in  evidence  accordingly. 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

Indentures  or  other  instruments /or  placing  out  poor 
children  apprentices,  hy  or  at  the  sole  charge  of  any 
parish  or  toumship,  or  by  or  at  the  sole  charge  of  any 
public  charity,  or  pursuant  to  the  act  of  the  32nd  year 
of  his  Majesty's  reign  for  the  fiirther  regulation  of 
parish  apprentices. 

And  all  assignments  of  such  poor  apprentices  ;  pro» 
vided  there  shall  be  no  such  valuable  consideration  as 
qforesaid  given  to  the  new  master  or  mistress,  other  than 
what  may  have  been  or  shall  be  given  by  any  parish  or 
township,  or  by  any  public  charity. 


£    s.    d, 
1    15     0 


Articles  of 
Clerkship. 


Articles  of  Clerkship,  or  contract,  whereby  any  per- 
son shall  first  become  bound  to  serve  as  a  clerk,  in 
order  to  his  admission  as  an  attorney  or  solicitor; 

In  any  of  his  Majesty's  courts  at  Westminster  • . 

In  any  of  the  courts  of  the  Great  Sessions  in 

Wales,  or  of  the  counties  palatine  of  Chester, 

Lancaster,  and  Durham;  or  in  any  other  court 

of  record  in  England  holding  pleas,  where  the 

debt  or  damage  amounts  to  forty  shillings .  • .  • 

And  for  any  counterpart  or  dupUcate  of 

any  such  articles  or  contract  of  clerkship 


120     0     0 


60     0 
1  15 


0 
0 
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Articles  of  Clerkship,  or  contract,   whereby  any  scbbduls. 

pesson  {not  being  an  attorney  of  one  of  the  courte  at 
Westminster)  shall  first  become  bound  to  serve  as  a 
clerk,  in  order  to  his  admission  as  a  sworn  clerk  in  the 
office  of  the  six  clerks  of  the  court  of  Chancery,  or  as  a 
sworn  clerk,  clerk  in  court,  or  side  clerk  in  the  office  of 
pleas,  or  the  office  of  his  Majesty's  Remembrancer,  in 

the  court  of  Exchequer  in  England , 120     0     0 

And  for  any  counterpart  or  duplicate  thereof  1  15  0 
Articles  of  Clerkship,  or  contract,  whereby  any  per- 
son shall  become  bound  to  serve  as  a  clerk,  in  order  to 
any  such  admission  as  aforesaid,  for  the  residue  of  the 
term  for  which  he  was  originally  bound,  in  consequence 
of  the  death  of  his  former  master,  or  of  the  contract 
between  them  being  vacated  by  consent,  or  by  rule  of 

court,  or  in  any  other  event 115     0 

And  for  any  counterpart  or  duplicate  thereof  115  0 
And  where  any  person  having  entered  into  any 
articles  of  clerkship  or  contract,  duly  stamped 
according  to  the  law  in  force  at  the  date  thereof, 
in  order  to  his  admission  as  a  sworn  clerk,  clerk 
in  court,  or  side  clerk  in  the  court  of  Chancery 
or  court  of  Exchequer,  or  in  order^to  his  admis- 
sion as  an  attorney  or  soUcitor  in  any  of  the 
courts  at  Westminster,  shall  afterwards  enter 
into  any  such  articles  or  contract  as  aforesaid, 
for  any  other  of  those  purposes;  the  said  last- 
mentioned  articles  or  contract  shall  be  charged 

only  with  a  duty  of 1   15     0 

And  the  counterpart  or  duplicate  thereof   •  •         1  15     0 
And  where  the  same  articles  of  clerkship  shall  be 
a  qualification  to  any  person  to  be  admitted,  not 
only  as  an  attorney  or  solicitor  in  any  of  the 
courts  at  Westminster,  but  also  as  a  sworn 
clerk,  clerk  in  court,  or  side  clerk,  in  the  court 
of  Chancery  or  court  of  Exchequer,  or  as  an  at- 
torney or  solicitor  in  any  of  the  inferior  courts 
aforesaid,  such  articles  shall  not  be  charged 
with  more  than  one  duty  of  120/. 
Articles  of  Clerkship,  or  contract,  whereby  any  per- 
son shall  first  become  bound  to  serve  as  a  clerk,  in 
order  to  his  admission  as  a  proctor  in  the  high  court  of 
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£  I.  I 
Admiralty  in  England,  or  in  any  of  the  ecclesiastical 

courts  in  Doctors^  Commons    12(f^  0  0 

And  for  any  counterpart  or  duplicate  thereof ....  1150 
Articles  of  Clerkship,  or  contract,  whereby  any  per- 
son shall  become  bound  to  serve  as  a  derk,  in  order 
to  his  admission  as  a  proctor  in  any  of  the  courts  afore- 
said, for  the  residue  of  the  term  for  which  he  was  ori- 
ginally bound  in  consequence  of  the  death  of  his  former 
master,  or  of  the  contract  between  them  being  vacated, 

or  in  any  other  event 1  15 

And  for  any  counterpart  or  duplicate  thereof ....  115 
Articles,  or  indenture  of  clerkship  or  apprenticeship, 
whereby  any  person  shall  first  become  bound  to  serve 
as  a  derk  or  apprentice,  in  order  to  his  admission  as  a 
writer  to  the  signet,  or  as  a  solidtor,  agent,  or  attor- 
ney, in  any  of  the  courts  of  Session,  Justiciary,  Exche- 
quer, and  commission  of  teinds  m  Scotland    60    0 

And  for  any  counterpart  or  duplicate  thereof. ...  1  15 
Articles,  or  indenture  of  clerkship  or  apprenticeship, 
whereby  any  person  shall  first  become  bound  to  serve 
as  a  clerk  or  apprentice,  in  order  to  his  admission  to 
act  as  a  procurator  or  solicitor  in  the  high  court  of 
Admiralty,  the  Commissary  Court  at  Edinburgh,  or 

any  other  inferior  court  in  Scotland    30    0 

And  for  any  counterpart  or  duplicate  thereof. ...  I  15 
Articles,  or  indenture  of  clerkship  or  apprenticeship, 
whereby  any  person  shall  become  bound  to  serve  as  a 
clerk  or  apprentice,  in  order  to  any  such  admission  in 
Scotland  as  aforesaid,  for  the  residue  of  the  term  for 
which  he  was  originally  bound  in  consequence  of  the 
death  of  his  former  master,  or  of  the  contract  between 

them  being  vacated,  or  in  any  other  event 1 

And  for  any  counterpart  or  duplicate  thereof. ...  1 
Articles  of  Clerkship,  or  contract  or  indenture  of 
apprenticeship,  whereby  any  person,  having  been  be- 
fore bound  to  serve  as  a  clerk  or  apprentice  in  order  to 
any  such  admission  as  aforesaid  either  in  England  or 
Scotland,  and  not  having  completed  or  perfected  his 
service  so  as  to  entitle  him  to  such  admission,  shall  be- 
come bound  afresh,  for  a  new  term  of  years,  for  the 

purpose   « J 

And  for  any  counterpart  or  duplicate  thereof  ••  ••         1  15   0 
But  in  this  case  the  stamp  used  on  the  artides, 


0 
0 


0 
0 
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contract,  or  indenture  first  entered  into  for 
a  the  said  purpose  shall  he  allowed  as  a  spoiled 

stamp,  on  heing  delivered  up  to  the  com- 
missioners of  stamps  to  he  cancelled  within 
six  calendar  months  after  the  execution  of 
the  new  articles,  contract,  or  indenture. 

Assignation  or  assignment  upon  the  sale  of  any  pro- 
perty.— See  Conveyance, 

Assignation  in  security. — See  Mortgage. 

Assignation  of  any  wadset,  heritable  hond,  &c. — See 
Mortgage. 

Assignment  of  any  mortgage,  or  other  similar  secu- 
rity.— See  Mortgage. 
Assignation  or  Assignment  of  any  property,  real  or 
personal,  heritable  or  moveable,  not  otherwise  charged 
in  this  schedule,  nor  expressly  exempted  from  all  stamp 

duty 

And  where  the  same  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon, 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  above 
the  first  1080  words,  a  further  progressive  dutj 
of 
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Assignation. 


ASSIGMMKNT. 


1     15       0 


1     5     0 


Award  in  England,  and  award  or  decreet-arbitral  in 
Scotland  

And  where  the  same,  together  with  any  schedule, 
or  other  matter,  put  or  indorsed  thereon,  or 
annexed  thereto,  shall  contain  2160  words  or 
upwards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the 
first  1080  words,  a  further  progressive  duty  of 

Bargain  and  Sale  (or  lease)  for  a  year,  for  vesting  the 
possession  of  lands  or  other  hereditaments  in  England, 
and  enabhng  the  bargainee  to  take  a  release  of  the 
freehold  or  inheritance  upon  the  sale  or  mortgage 
thereof, 

Where  the  purchase  or  consideration  money  ex- 
pressed in  the  release  shall  not  amount  to  20/. 


Award. 


1   15     0 


1     5     0 


Lbasb  por 

A  TBAR. 


0    10       0 


TOL.  II. 
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£    s.    d. 
And  where  the  same  shall  amoant  to  20/.  and  not 

amount  to  50/ 0  15     0 

And  where  the  same  shall  amount  to  50/.  and  not 

amount  to  150/.  I     0     0 

And  where  the  same  shall  amount  to  150/.  or  up- 
wards  •         1   15     0 

Bargain  and  Sale  (or  lease)  for  a  year,  upon  any  other 

.   occasion   • 1   15     0 

Bargain  and  Sale  (to  he  enrolled)  of  any  estate  of 
freehold  in  lands  or  other  hereditaments  in  England, 
upon  the  sale  thereof,  or  hy  way  of  mortgage. — See 
Conveyance,  Mortgage, 
Bargain  and  Sale  (to  he  enrolled)  of  any  estate  of  free- 
hold, in  lands  or  other  hereditaments  in  England,  upon 
any  other  occasion  than  the  mortgage  or  sale  thereof  5     0     0 

And  where  any  such  bagain  and  sale  as  aforesaid, 
together  with  any  schedule,  receipt,  or  other 
matter  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2160  words  or  upwards, 
then  for  every  entire  quantity  of  1080  words 
contained  therein,  over  and  above  the  first  1080 
words,  a  further  progressive  duty  of 1     5     0 

Exemptions  frofn  the  preceding  Jhity, 

Bargatfbs  and  sales  made  by  commissioHers  to  the  aS" 
signees  of  bankrupt,  which  are  to  pay  a  duty,  only 
as  deeds  in  general. 


Bill  of  Ex- 
change. 


Inland  Bill  of  Exchange,  draft,  or  order  to  the  bearer, 
or  to  order,  either  on  demand  or  otherwise,  not  ex- 
ceeding two  months  after  date,  or  sixty  days  after 
sight,  of  any  sum  of  money, 

Amounting  to  40s.  and  not  exceeding  51.  5s....,  0  1  0 

Exceeding  5/.  5s,  and  not  exceeding  20/.    •  .0  1  6 

Exceeding  20/.  and  not  exceeding  30/ 0  2  0 

Exceeding  30/.  and  not  exceeding  50/ 0  2  6 

Exceeding  50/.  and  not  exceeding  100/.     0  3  6 

Exceeding  100/.  and  not  exceeding  200/.   ......  0  4  6 

Exceeding  200/.  and  not  exceeding  300/ •  0  5  0 

Exceeding  300/.  and  not  exceeding  500/ 0  6  0 

Exceeding  500/.  and  not  exceeding  1000/ 0  8  6 

Exceeding  1000/.  and  not  exceeding  2000/ 0  12  6 

Exceeding  2000/.  and  not  exceeding  3000/ 0  15  0 

Exceeding  3000/ 1  5  0 


£   «.    d. 
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Inland'QiLiA  of  Exchange,  draft,  or  order  for  the  pay- 
ment to  the  bearer,  or  to  order,  at  any  time  exceeding 
two  months  afler  date,  or  sixty  days  after  sight,  of  any 
sum  of  money, 

Amounting  to  40«.  and  not  exceeding  bL  5« 

Exceeding  5/.  5«.  and  not  exceeding  201 

Exceeding  20/.  and  not  exceeding  30/. 

Exceeding  30/.  and  not  exceeding  50/ 

Exceeding  50/.  and  not  exceeding  100/ 

Exceeding  100/.  and  not  exceeding  200/.    • 

Exceeding  200/.  and  not  exceeding  300/.    

Exceeding  300/.  and  not  exceeding  500/.   

Exceeding  500/.  and  not  exceeding  1000/. ...... 

Exceeding  1000/.  and  not  exceeding  2000/ 

Exceeding  2000/.  and  not  exceeding  3000/.    .... 

Exceeding  3000/. 

Inland  bill,  draft,  or  order  for  the  payment  of  any  sum^ 
of  money  though  not  made  payable  to  the  bearer  or  to  I 
order,  if  the  same  shall  be  deliyered  to  the  payee,  or  | 

some  person  on  his  or  her  behalf   ) 

Inland  bill,  draft,  or  order  for  the  payment  of  any  sum 
of  money,  weekly,  monthly,  or  at  any  other  stated  pe- 
riods, if  made  payable  to  the  bearer  or  to  order,  or  if  de- 
liyered  to  the  payee,  or  some  person  on  his  or  her  behalf,    ^ 
where  the  total  amount  of  the  money  thereby  made  I 
payable  shall  be  specified  therein,  or  can  be  ascer-  I 
tained  thereirom J 

And  where  the  total  amount  of  the  money  thereby  C  <m  amo^.^ 
made  payable  shall  be  indefinite )  therein  etpnUH 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  Inland  bills,  drafts,  or  orders 
for  the  payment  of  money  within  the  intent 
and  meaning  of  this  schedule;  videlicet. 

All  drafts  or  orders  for  the  payment  of  any  sum 
of  money  by  a  bill  or  promissory  note,  or  for 
the  delivery  of  any  such  bill  or  note  in  pay- 
ment or  satisfaction  of  any  sum  of  money, 
where  such  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer, 
or  to  order,  or  shall  be  delivered  to  the  payee,  or 
some  person  on  his  or  her  behalf. 

All  Beoeipts  given  by  any  banker  or  bankers,  or 

o  o2 
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0 

1     6 

0 

2     0 

0 

2     6 

0 

3     6 

0 

4     6 

0 

5     0 

0 

6     0 

0 

8     6 

0 

12     6 

0 

15     0 

I 

5     0 

1 

10     0 

Theeamedutifae 
enubUiofeg- 
change  Jbr  the  tike 
Htm,  pt^abie  to 
hearer  oretrder. 

Theeamtdutyae 
en  a  bia  pliable  to 
bearer  or  erderon 
demand  Jbr  a  eum 
equal  to  euehtotal 
amount. 
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£    «.    d, 
other  person  or  persons,  for  money  receiTed, 

which  shall  entitle  or  he  intended  to  entitle  the 
person  or  persons  paying  the  money,  or  the 
hearer  of  such  receipts,  to  receive  the  like  sum 
from  any  third  person  or  persons. 
And  all  biUs,  drafU,  or  orders  for  the  payment 
of  any   sum  of   money  out  of  any  particu- 
lar fund  which  may  or  may  not  be  available, 
or  upon   any  condition  or  contingency  which 
may  or  may  not  be  performed  or  happen,  if 
the  same  shall  be  made  payable  to  the  bearer, 
or  to  order,  or  if  the  same  shall  be  delivered  to 
the  payee,  or  some  person  on  his  or  her  behalf. 
Foreign  bill  of  exchange,  (or  bill  of  exchange  drawn ^  j^^^^^^n,^^ 
in  but  payable  out  of  Great  Britain),  if  drawn  singly,  >S£2IIII?i?'* 

and  not  in  a  set  3  "•••^•^•■•^• 

Foreign  bills  of  exchange,  drawn  in  sets  according  to 
the  custoD^  of  merchants,  for  every  bill  of  each  set, 
where  the  sum  made  payable  thereby  shall  not  exceed 

100/. 4     1     6 

And  where  it  shall  exceed  lOOZ.  and  not  exceed 

200/ 0     3     0 

And  where  it  shall  exceed  200/.  and  not  exceed 

500/ 0     4     0 

And  where  it  shall  exceed  500/.  and  not  exceed 

1000/ 0     5     0 

And  where  it  shall  exceed  1000/.  and  not  exceed 

2000/ 0     7     6 

And  where  it  shall  exceed  2000/.  and  not  exceed 

3000/ 0  10     0 

And  where  it  shall  exceed  3000/ 0  15     0 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties, 

All  bills  of  exchange^  or  bank  post  bills^  issued  by 
the  governor  and  company  of  the  Bank  of  England, 

All  bills,  orders,  remittance  bills,  and  remittance 
certificates,  drawn  hy  commissioned  officers,  masters, 
and  surgeons  in  the  navy,  or  by  any  commissioner  or 
commissioners  of  the  navy,  under  the  authority  of  the 
act  passed  in  the  35  th  year  of  his  Majesty's  reign,  for 
the  more  expeditious  payment  of  the  wages  and  pay  of 
certain  officers  belonging  to  the  navy. 

All  bills,  drawn  pursuant  to  any  former  act  or 


I 
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If  the  same  shall  amount  to  6001.  and  not  amount 

to  800/ 

If  the  same  shall  amount  to  800/.  and  not  amount 

to  lOOOZ. 

And  if  the  same  shall  amount  to  1000/.  or  up- 
wards    • . . .  • 

And  where  there  shall  he  no  such  consideration 
as  aforesaid,  moVing  to  the  master  or  mistress, 
if  the  indenture  or  other  instrument  shall  not 

contain  more  than  1080  words   

And  if  the  same  shall  contain  more  than  that 

quantity   • 

Apprenticeship  and  Clerkship. — Indenture  or  other 
instrument  or  writing,  containing  the  covenants,  ar- 
ticles, or  agreements  for  or  relating  to  the  service 
of  any  such  apprentice,  clerk,  or  servant  as  afore- 
said, who  shall  be  put  or  placed  to  or  with  a  new 
master  or  mistress,  either  by  assignment,  transfer,  or 
turnover,  or  upon  the  death,  absence,  or  incapacity  of 
the  former  master  or  mistress,  or  otherwise,  or  any 
writing  whatever  whereby  any  such  assignment,  trans- 
fer, or  turnover  may  be  efiPectuated  or  ascertained; 

Where  there  shall  be  any  such  valuable  considera-^ 
tion  as  aforesaid  moving  to  the  new  master  or 
mistress,  exclusive  of  any  part  of  the  considera- 
tion to  the  former  master  or  mistress,  which 
may  be  returned  or  given  or  transferred  to  the 
new  master  or  mistress. 
And  where  there  shall  be  no  such  new  considera- 
tion, if  the  indenture  or  other. instrument  or 
writing  shall   not    contain   more   than   1080 

words    

And  if  the  same  shall  contain  more  than  that 

quantity   • 

And  where  there  shall  be  duplicates,  or  two  parts, 
of  any  such  indenture  or  other  instrument  or 
writing,  relating  to  any  such  apprentice,  clerk, 
or  servant  as  aforesaid,  each  part  shall  be 
charged  with  the  duty  before  mentioned,  in  all 
cases  where  the  same  shall  not  exceed  thirty- 
five  shillings;  and  where  the  same  shall  exceed 
that  sum,  only  one  part  shall  be  charged  with 
the  said  ad  valorem  duty,  or  duty  in  proportion 
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40     0     0 


50    0    0 


60    0    0 
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1       0       0 


1  15     0 


Such  and  thtWb8 
dutitinpnpat' 
Mon  in  the  »• 
mountorvalue 
^qfmch  new  eon- 
nderation  ohI^  €i» 
U  b^/ftn  dtta^ed 
en  antf  oHginat 
huderOitreqfap-' 
prenHceMjK 


1     0    0 
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to  the  consideration,  and  the  other  part  shall 

he  charged  with  a  duty  of 

Note. — And  the  part  bearing  the  ad  Talorem  or 
higher  duty  shall  belong  to  and  be  kept  by  the 
apprentice,  derk,  or  servant,  or  some  person  on 
his  or  her  behalf,  npon  his  or  her  being  first 
placed  ont;  and  in  case  of  any  subsequent 
placing  ont,  by  assignment  or  otherwise,  the 
part  bearing  the  ad  valorem  duty  on  that 
occasion  (if  any)  shall  belong  to  and  be  kept 
by  the  former  master  or  mistress,  or  his  or  her 
representatives,  or  by  the  apprentice,  derk,  or 
servant,  or  some  person  on  his  or  her  behalf; 
and  in  each  of  the  said  cases,  the  other  part 
bearing  the  lower  duty  hereby  charged  thereon 
shall  belong  to  and  be  kept  by  the  original 
master  or  mistress,  or  the  new  master  or  mis- 
tress, as  the  case  may  be;  and  the  same  shall  be 
respectively  received  in  evidence  accordingly. 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties, 

Indentures  or  other  instruments /or  placing  out  poor 
children  apprentices^  bg  or  at  the  sole  charge  of  any 
parish  or  township,  or  by  or  at  the  sole  charge  of  any 
public  charity,  or  pursuant  to  the  act  of  the  32nd  year 
of  his  Majesty^s  reign  for  the  frtrther  regulation  of 
parish  apprentices. 

And  cUl  assignments  of  such  poor  apprentices;  pro- 
vided  there  shall  be  no  such  valuable  consideration  as 
aforesaid  given  to  the  new  master  or  mistress,  other  than 
what  may  have  been  or  shall  be  given  by  any  parish  or 
township,  or  by  any  public  charity. 


£    s.    d. 
1  15     0 


Articles  of 
Clerkship. 


Articles  of  Clerkship,  or  contract,  whereby  any  per- 
son shall  first  become  bound  to  serve  as  a  clerk,  in 
order  to  his  admission  as  an  attorney  or  solicitor; 

In  any  of  his  Majesty's  courts  at  Westminster  . . 

In  any  of  the  courts  of  the  Great  Sessions  in 

Wales,  or  of  the  counties  palatine  of  Chester, 

Lancaster,  and  Durham;  or  in  any  other  court 

of  record  in  England  holding  pleas,  where  the 

debt  or  damage  amounts  to  forty  shillings.  •  •  • 

And  for  any  counterpart  or  duplicate  of 

any  such  articles  or  contract  of  clerkship 


120    0     0 


60    0    0 
1  15     0 
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Articles  of  Clerkship,   or  contract,   whereby  any  scbbduls. 

pesson  (not  being  an  attorney  of  one  of  the  courts  at 
Westminster)  shall  first  become  bound  to  serve  as  a 
derk,  in  order  to  his  admission  as  a  sworn  clerk  in  the 
office  of  the  six  clerks  of  the  court  of  Chancery,  or  as  a 
sworn  clerk,  clerk  in  court,  or  side  clerk  in  the  office  of 
pleas,  or  the  office  of  his  Majesty's  Remembrancer,  in 

the  court  of  Exchequer  in  England • 120     0     0 

And  for  any  counterpart  or  dupUcate  thereof  1  15  0 
Articles  of  Clerkship,  or  contract,  whereby  any  per- 
son shall  become  bound  to  serve  as  a  clerk,  in  order  to 
any  such  admission  as  aforesaid,  for  the  residue  of  the 
term  for  which  he  was  originally  bound,  in  consequence 
of  the  death  of  his  former  master,  or  of  the  contract 
between  them  being  vacated  by  consent,  or  by  rule  of 

court,  or  in  any  other  event 1   15     0 

And  for  any  counterpart  or  duplicate  thereof  115  0 
And  where  any  person  having  entered  into  any 
articles  of  clerkship  or  contract,  duly  stamped 
according  to  the  law  in  force  at  the  date  thereof, 
in  order  to  his  admission  as  a  sworn  clerk,  clerk 
in  court,  or  side  clerk  in  the  court  of  Chancery 
or  court  of  Exchequer,  or  in  order^to  his  admis- 
sion as  an  attorney  or  solicitor  in  any  of  the 
courts  at  Westminster,  shall  afterwards  enter 
into  any  such  articles  or  contract  as  aforesaid, 
for  any  other  of  those  purposes;  the  said  last- 
mentioned  articles  or  contract  shall  be  chained 

only  with  a  duty  of 1   15     0 

And  the  counterpart  or  duplicate  thereof   •  •         115     0 
And  where  the  same  articles  of  clerkship  shall  be 
a  qualification  to  any  person  to  be  admitted,  not 
only  as  an  attorney  or  soUdtor  in  any  of  the 
courts  at  Westminster,  but  also  as  a  sworn 
clerk,  clerk  in  court,  or  side  clerk,  in  the  court 
of  Chancery  or  court  of  Exchequer,  or  as  an  at- 
torney or  solicitor  in  any  of  the  inferior  courts 
aforesaid,  such  articles  shall  not  be  charged 
with  more  than  one  duty  of  1 20L 
Articles  of  Clerkship,  or  contract,  whereby  any  per- 
son shall  first  become  bound  to  serve  as  a  clerk,  in 
order  to  his  admission  as  a  proctor  in  the  high  court  of 
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courts  in  Doctor^  Comnums    12(7^  0     0 

And  for  any  counterpart  or  duplicate  thereof .  • . .         115     0 

Articles  of  Clerkship,  or  contract,  whereby  any  per- 
son shall  become  bound  to  serre  as  a  derk,  in  order 
to  his  admission  as  a  proctor  in  any  of  the  courts  afore- 
said, for  the  residue  of  the  term  for  which  he  was  ori- 
ginally bound  in  consequence  of  the  death  of  his  former 
master,  or  of  the  contract  between  them  being  vacated, 

or  in  any  other  event •  •         I  15     0 

And  for  any  counterpart  or  duplicate  thereof ... .         1  15     0 

Articles,  or  indenture  of  clerkship  or  apprenticeship, 
whereby  any  person  shall  first  become  bound  to  serve 
as  a  clerk  or  apprentice,  in  order  to  his  admission  as  a 
writer  to  the  signet,  or  as  a  solicitor,  agent,  or  attor- 
ney, in  any  of  the  courts  of  Session,  Justiciary,  Exche- 
quer, and  commission  of  teinds  m  Scotland    60     0     0 

And  for  any  counterpart  or  duplicate  thereof. ...         115     0 

Articles,  or  indenture  of  clerkship  or  apprenticeship, 
whereby  any  person  shall  first  become  bound  to  serve 
as  a  clerk  or  apprentice,  in  order  to  his  admission  to 
act  as  a  procurator  or  solicitor  in  the  high  court  of 
Admiralty,  the  Commissary  Court  at  Edinburgh,  or 

any  other  inferior  court  in  Scotland    30     0     0 

And  for  any  counterpart  or  duplicate  thereof. ...         1   15     0 

Articles,  or  indenture  of  clerkship  or  apprenticeship, 
whereby  any  person  shall  become  bound  to  serve  as  a 
derk  or  apprentice,  in  order  to  any  such  admission  in 
Scotland  as  aforesaid,  for  the  residue  of  the  term  for 
which  he  was  originally  bound  in  consequence  of  the 
death  of  his  former  master,  or  of  the  contract  between 

them  being  vacated,  or  in  any  other  event 115     0 

And  for  any  counterpart  or  duplicate  thereof. ...  115     0 

Articles  of  Clerkship,  or  contract  or  indenture  of^ 
apprenticeship,  whereby  any  person,  having  been  be- 
fore bound  to  serve  as  a  clerk  or  apprentice  in  order  to 
any  such  admission  as  aforesaid  either  in  England  or 
Scotland,  and  not  having  completed  or  perfected  his 
service  so  as  to  entitle  him  to  such  admission,  shall  be- 
come bound  afresh,  for  a  new  term  of  years,  for  the 

same  purpose -^ 

And  for  any  counterpart  or  duplicate  thereof ..  ••         1   15     0 
But  in  this  case  the  stamp  used  on  the  articles. 
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contract,  or  indenture  first  entered  into  for 
the  said  purpose  shall  he  allowed  as  a  spoiled 
stamp,  on  heing  delivered  up  to  the  com- 
missioners of  stamps  to  he  cancelled  within 
six  calendar  months  after  the  execution  of 
the  new  articles,  contract,  or  indenture. 
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Assignation  or  assignment  upon  the  sale  of  any  pro- 
perty.— See  Conveyance, 

Assignation  in  security. — See  Mortgage. 

Assignation  of  any  wadset,  heritahle  hond,  &c. — See 
Mortgage. 

Assignment  of  any  mortgage,  or  other  similar  secu- 
rity.— See  Mortgage. 
Assignation  or  Assignment  of  any  property,  real  or 
personal,  heritable  or  moveable,  not  otAenmae  charged 
in  this  schedule,  nor  expressly  exempted  from  all  stamp 

duty 

And  where  the  same  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon, 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  above 
the  first  1080  words,  a  further  progressive  dxxtj 
of 


Assignation. 


ASSIOMUKNT. 


1   15     0 


1     5     0 


Award  in  England,  and  award  or  decreet-arbitral  in 
Scotland  

And  where  the  same,  together  with  any  schedule, 
or  other  matter,  put  or  indorsed  thereon,  or 
annexed  thereto,  shall  contain  2160  words  or 
upwards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the 
first  1080  words,  a  further  progressive  duty  of 

Bargain  and  Sale  (or  lease)  for  a  year,  for  vesting  the 
possession  of  lands  or  other  hereditaments  in  England, 
and  enabling  the  bargainee  to  take  a  release  of  the 
freehold  or  inheritance  upon  the  sale  or  mortgage 
thereof, 

Where  the  purchase  or  consideration  money  ex- 
pressed in  the  release  shall  not  amount  to  20/. 

TOL.  II.  O   O 


Award. 


1    15     0 


1     5     0 


Lease  for 

A  TEAR. 


0  10    0 
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Bargain  and 

Sale 

enrolled. 


EXEMPTIONS* 

Barffttimmd 
8aie  in  Bank^ 
ruptey. 
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And  where  the  same  shall  amount  to  20/.  and  not 

amount  to  50/ 0  15     0 

And  where  the  same  shall  amount  to  50/.  and  not 

amount  to  150/ 10     0 

And  where  the  same  shall  amount  to  150/.  or  up- 
wards    • •         ]    15     0 

Bargain  and  Sale  (or  lease)  for  a  year,  upon  any  other 

.   occasion   • 1   15     0 

Bargain  and  Sale  (to  he  enrolled)  of  any  estate  of 
freehold  in  lands  or  other  hereditaments  in  England, 
upon  the  sale  thereof,  or  hy  way  of  mortgage. — See 
Cimoeyaneey  Mortgage. 
Bargain  and  Sale  (to  he  enrolled)  of  any  estate  of  free- 
hold, in  lands  or  other  hereditaments  in  England,  upon 
any  other  occasion  than  the  mortgage  or  sale  thereof  5     0     0 

And  where  any  such  hagain  and  sale  as  aforesaid, 
together  with  any  schedule,  receipt,  or  other 
matter  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2160  words  or  upwards, 
then  for  every  entire  quantity  of  1080  words 
contained  therein,  over  and  ahore  the  first  1080 
words,  a  further  ^ogreasive  duty  of  ••••.,.  •         1     5     0 

Exemptions  from  the  preceding  Duty, 

Bargains  and  sake  made  hy  eommisaioners  to  the  aS' 
signees  of  bankrupty  which  are  to  pay  a  duty,  only 
at  deeds  in  general. 


Bill  of  Ex- 

CHANQE. 


Inland  Bill  of  Exchange,  draft,  or  order  to  the  bearer, 
or  to  order,  either  on  demand  or  otherwise,  not  ex- 
ceeding two  months  after  date,  or  sixty  days  after 
sight,  of  any  sum  of  money. 

Amounting  to  40«.  and  not  exceeding  5/.  5«. . .  • .  0  1  0 

Exceeding  5/.  5s,  and  not  exceeding  20/ •  .0  1  6 

Exceeding  20/.  and  not  exceeding  30/ 0  2  0 

Exceeding  30/.  and  not  exceeding  50/ 0  2  6 

Exceeding  50/.  and  not  exceeding  100/*     0  3  6 

Exceeding  100/.  and  not  exceeding  200/ 0  4  6 

Exceeding  200/.  and  not  exceeding  300/ 0  5  0 

Exceeding  300/.  and  not  exceeding  500/ 0  6  0 

Exceeding  500/.  and  not  exceeding  1000/ 0  8  6 

Exceeding  1000/.  and  not  exceeding  2000/ 0  12  6 

Exceeding  2000/.  and  not  exceeding  3000/.    ....  015  0 

Exceeding  3000/ 1  5  0 
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Inland  Bill  of  Exchange,  draft,  or  order  for  the  pay- 
ment to  the  bearer,  or  to  order,  at  any  time  exceeding 
two  months  after  date,  or  sixty  days  after  sig^t,  of  any 
sum  of  money, 

Amounting  to  40«.  and  not  exceeding  5L  5«. . . .  • 

Exceeding  5/.  5s»  and  not  exceeding  201 

Exceeding  20L  and  not  exceeding  30/ 

Exceeding  30/.  and  not  exceeding  50/ 

Exceeding  50/.  and  not  exceeding  100/ • . .  • 

Exceeding  100/.  and  not  exceeding  200/.    

Exceeding  200/.  and  not  exceeding  300/.    

Exceeding  300/.  and  not  exceeding  500/.    

Exceeding  500/.  and  not  exceeding  1000/. • 

Exceeding  1000/.  and  not  exceeding  2000/ 

Exceeding  2000/.  and  not  exceeding  3000/ 

Exceeding  3000/. 

Inland  bill,  draft,  or  order  for  the  payment  of  any  sum 
of  money  though  not  made  payable  to  the  bearer  or  to 
order,  if  the  same  shall  be  delivered  to  the  payee,  or 

some  person  on  his  or  her  behalf   

Inland  bill,  draft,  or  order  for  the  payment  of  any  sum 
of  money,  weekly,  monthly,  or  at  any  other  stated  pe- 
riods, if  made  payable  to  the  bearer  or  to  order,  or  if  de- 
llyered  to  the  payee,  or  some  person  on  his  or  her  b^alf,  ^ 
where  the  total  amount  of  the  money  thereby  made  i 
payable  shall  be  specified  therein,  or  can  be  ascer- 1 
tained  therefrom J 

And  where  the  total  amount  of  the  money  thereby  C 
made  payable  shall  be  indefinite ^ 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  Inland  bills,  drafts,  or  orders 
for  the  payment  of  money  within  the  intent 
and  meaning  of  this  schedule;  videUeet, 

All  drafts  or  orders  for  the  payment  of  any  sum 
of  money  by  a  bill  or  promissory  note,  or  for 
the  delivery  of  any  such  bill  or  note  in  pay- 
ment or  satisfaction  of  any  sum  of  money, 
where  such  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer, 
or  to  order,  or  shall  be  delivered  to  the  payee,  or 
some  person  on  his  or  her  behalf. 

All  Receipts  given  by  any  banker  or  bankers,  or 

o  o2 
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0     1 
0     2 


0 
0 
0 
0 
0 


2 
3 
4 
5 
6 


0     8 
0  12 

0  15 

1  5 
1   10 


6 
0 
6 
6 
6 
0 
0 
6 
6 
0 
0 
0 


The  same  dutifM 
en  u  bill  ofem- 
change  fiirfheHke 
MOM,  jMiyaMB  to 
hearer  ofretfder. 


Tha  tame  duty  ae 
enabiUpi^ableto 
beatw  orofdfron 
dematntjbraeum 
equal  to  euehtotal 
amount. 


THeeamedutya* 
on  abitt  OH  de- 
numd/brOieeum 
therein  egpreeeed 
onlif. 
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SCR  ED  VLB.  other  person  or  persons^  for  money  received, 

which  shall  entitle  or  be  intended  to  entitle  the 
person  or  persons  paying  the  money,  or  the 
bearer  of  such  receipts,  to  receive  the  like  sum 
from  any  third  person  or  persons. 
And  all  bills,  drafts,  or  orders  for  the  payment 
of  any  sum  of   money  out  of  any  particu- 
lar fund  which  may  or  may  not  be  available, 
or  upon   any  condition  or  contingency  which 
may  or  may  not  be  performed  or  happen,  if 
the  same  shall  be  made  payable  to  the  bearer, 
or  to  order,  or  if  the  same  shall  be  delivered  to 
the  payee,  or  some  person  on  his  or  her  behalf. 
Foreign  bill  of  exchange,  (or  bill  of  exchange  drawn -j  Yhamm&autsm 
in  but  payable  out  of  Great  Britain),  if  drawn  singly,  >5S!I«Sl-**'' 

and  not  in  a  set 3  *»*>«^«***«^* 

Foreign  bills  of  exchange,  drawn  in  sets  according  to 
the  custoiA  of  merchants,  for  every  bill  of  each  set, 
where  the  sum  made  payable  thereby  shall  not  exceed 

100/. (}     1     6 

And  where  it  shall  exceed  lOOZ.  and  not  exceed 

200/ 0     3     0 

And  where  it  shall  exceed  200/.  and  not  exceed 

500/. 0     4    0 

And  where  it  shall  exceed  500/.  and  not  exceed 

1000/ 0     5     0 

And  where  it  shall  exceed  1000/.  and  not  exceed 

2000/ 0     7     6 

And  where  it  shall  exceed  2000/.  and  not  exceed 

3000/ 0  10     0 

And  where  it  shall  exceed  3000/ 0  15     0 

BxEicPTioNs.  Exemptions  from  the  preceding  and  all  other  Stamp  Duties, 

All  bills  of  exchange,  or  bank  post  bills,  issued  by 
the  governor  and  company  of  the  Bank  of  England, 

All  bills,  orders,  remittance  bills,  and  remittance 
certificates,  draum  by  commissioned  officers,  masters, 
aud  surgeons  in  the  navy,  or  by  any  commissioner  or 
commissioners  of  the  navy,  under  the  authority  of  the 
act  passed  in  the  35th  year  of  his  Majesty's  reign,  for 
the  more  expeditious  payment  of  the  wages  and  pay  of 
certain  officers  belonging  to  the  navy. 

All  bills,  drawn  pursuant   to  any  former  act  or 


REPEAL  OF  STAMP  DUTIES  ON  DEEDS,  &c. 

acts  of  Parliament  by  the  commUeumere  of  the  navy, 
or  by  the  commiseionere  for  vietuaUing  the  navy,  or 
by  the  commieeUmere  for  ni<maging  the  transport 
service,  and  for  taking  care  of  sick  and  wounded  sea- 
men,  upon  and  payable  by  the  treasurer  of  the  navy. 

All  drafts  or  orders  for  the  payment  of  any  sum  of 
money  to  the  bearer  on  demand,  and  draum  upon  any 
banker  or  bankers,  or  any  person  or  persons  acting  as  a 
banker,  who  shall  reside,  or  transact  the  business  of  a 
Banker,  within  ten  miles  of  the  place  where  such 
drafts  or  orders  shall  be  issued,  provided  such  place 
shall  be  specified  in  such  drafts  or  orders  \  and  pro* 
vided  the  same  shall  bear  date  on  or  before  the  day  on 
which  the  same  shall  be  issued:  and  provided  the  same 
do  not  direct  the  payment  to  be  made  by  biUs  or  pro- 
missory  notes. 

All  bills  for  the  pay  and  allowances  of  his  Majesty* s 
land  forces,  or  for  other  expenditures  liable  to  be 
charged  in  the  public  regimental  or  district  accounts, 
which  shall  be  drawn  according  to  the  forms  now  pre- 
scribed or  hereafter  to  be  prescribed  by  his  Majesties 
orders,  by  the  paymasters  of  regiments  or  corps,  or  by 
the  chief  paymaster,  or  deputy  paymaster  and  account- 
ant  of  the  army  dep6t,  or  by  the  paymasters  of  re- 
cruiting districts,  or  by  the  paymasters  of  detachments, 
or  by  the  officer  or  officers  authorized  to  perform  the 
duties  of  the  paymastership  during  a  vacancy,  or  the 
absence,  suspension,  or  incapacity  of  any  such  paymaster 
as  aforesaid:  save  and  except  such  bills  as  shall  be 
drawn  in  favour  of  contractors  or  others,  who  furnish 
bread  or  forage  to  his  Majesty's  troops,  and  who  by 
their  contracts  or  agreements  shall  be  liable  to  pay  the 
stamp  duties  on  the  bills  given  in  payment  for  the  ar- 
ticles supplied  by  them. 
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Bill  of  Lading  of  or  for  any  goods,  merchandise,  or 

effects  to  be  exported  or  carried  coastwise 

Bill  of  Sale  absolute. — See  Conveyance. 
Bill  of  Sale  as  a  security. — See  Mortgage. 


Bill  of  Lad- 
0     3     0  ^^°' 

Bill  of  Sale. 


Bond  in  England,  and  personal  bond  in  Scotland,  given 
as  a  security  for  the  payment  of  any  definite  and  cer- 
tain sum  of  money, 


Bond, 

— for  deflnitc 

•umi ; 
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— for  fatara 
adyances ; 


—for  transfer 
of  stock ; 


— for  money 
or  stock  se- 
cured by  mort- 
gage, &c.; 
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Not  exceeding  50^ 1    0  0 

Exceeding  50/.  and  not  exceeding  100/. 1  10  0 

Exceeding  100/.  and  not  exceeding  200/ 2    0  0 

Exceeding  200/.  and  not  exceeding  300/ 3    0  0 

Excee4ing  300/.  and  not  exceeding  500/ ^    0  0 

Exceeding  500/.  and  not  exceeding  1000/. ^ 

Exceeding  1000/.  and  not  exceeding  2000/ 6 


•  •  •  • 


7 
8 
9 

12 
15 
20 


0 
0 
0 
0 
0 
0 
0 
0 
0 


0   0 


Exceeding  2000/.  and  not  exceeding  3000/. 
Exceeding  3000/.  and  not  exceeding  4000/. 
Exceeding  4000/.  and  not  exceeding  5000/. 
Exceeding  5000/.  and  not  exceeding  10,000/. .  • . 
Exceeding  10,000/.  and  not  exceeding  1 5,000/.  • . 
Exceeding  15,000/.  and  not  exceeAing  20,000/. .  • 

Exceeding  20,000/. 25 

Bond  in  England,  and  personal  bond  in  Scotland,  given 
as  a  security  for  the  repayment  of  any  sum  or  soma 
of  money  to  be  thereafter  lent,  advanced,  or  paid,  or 
^hich  may  become  due  upon  an  account  current,  toge- 
ther with  any  sum  already  advanced  or  due,  or  withoa^ 
as  the  case  may  be ; 

"Where  the  total  amount  of  the  money  secured,  or 
to  be  ultimately  recoverable  thereupon,  shall  be 

imcertain  and  without  any  limit 25 

And  where  the  money  secured,  or  to  be  ulti-'^  Th«»m«Mr 
mately  recoverable  thereupon,  shall  be  limited  S"""****-^ 
not  to  exceed  a  given  sum  J 

Bond  in  England,  and  personal  bond  in  Scotland,  given  |  ^^ 
as  a  security  for  the  transfer  or  re-transfer  of  any  share  I  Jfjjj 
in  any  of  the  government  or  parliamentary  stocks  or  J  ^i 
funds,  or  in  the  stock  and  funds  of  the  governor  and 
company  of  the  Bank  of  England,  or  of  the  East  India 
Company,  or  of  the  South  Sea  Company   

Heritable  Bond  in  Scotland  for  any  of  the  purposes  afore- 
said.— See  Mortgage, 

Bond  in  England,  and  personal  bond  in  Scotland,  given 
as  a  security  for  the  payment  of  any  sum  of  money,  or 
for  the  transfer  or  re-transfer  of  any  share  in  any  of 
the  stocks  or  funds  before  mentioned,  which  shall  be 
in  part  secured  by  a  mortgage  or  wadset,  or  other 
instrument  or  writing  hereinafter  charged  with  the 
same  duty  as  a  mortgage  or  wadset,  hearing  even  date 
with  9uch  bond;  or  for  the  performance  of  covenants 


0 
0 
0 
0 
0 
0 
0 
0 
0 


Th*mmtA 
themck«r 


thermf.  mikt 
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contained  in  such  mort^^age  or  other  instrament  or 

^ting ;  or  for  both  those  purposes 

Bond  in  England,  and  personal  or  heritable  bond  in 
Scotland,  given  as  the  only  or  principal  security  for  the 
payment  of  any  annnity,  upon  the  original  creation 
and  eale  thereof. — See  Conveyance  upon  the  Sale  of 
Lands,  &c. 
Bond  in  England,  and  personal  bond  in  Scotland,  given 
as  a  collateral  or  auxiliary  security  fox  the  payment 
of  any  annuity,  upon  the  original  creation  and  sale 
thereof  where  the  same  shall  be  granted  or  convey- 
ed, or  secured,  by  any  other  deed  or  instrument 
liable  to  and  charged  with  the  ad  valorem  dnty,  here* 
inafter  imposed  on  conveyances  upon  the  sale  of  any 

property 

Bond  in  En^and,  and  personal  or  heritable  bond  in^ 
Scotland,  given  as  a  security  for  the  payment  of  any 
annuity,  {except  upon  the  original  creation  and  sale 
thereof  \  or  of  any  sum  or  sums  of  money  at  stated 
periods  (not  being  interest  for  any  principal  smn^  nor 
rent  reserved  or  payable  upon  any  lease  or  tack)  for 
any  definite  and  certain  term,  so  that  the  total  amount 
of  the  money  to  be  paid  can  be  previously  ascertained  .. 
Bond  in  England,  and  personal  and  heritable  bond  in 
Scotland,  given  as  a  security  for  the  payment  of  any 
annuity,  (except  as  afores4dd),  or  of  any  sum  or  sums 
of  money  at  stated  periods  {not  being  interest  for  any 
principal  suvif  nor  rent  reserved  or  payable  upon  any 
lease  or  tack)  for  the  term  of  life  or  any  other  indefinite 
period,  so  that  the  whole  money  to  be  paid  cannot  be 
previously  ascertained; 

Where  the  annuity  or  sums  secured  shall  not 

amount  to  10^.  per  annum 

And  where  the  same  shall  amount  to  10^.  and 

not  amount  to  50/.  per  annum    

And  where  the  same  shall  amount  to  50Z.  and  not 

amount  to  10.07.  per  annum    

And  where  the  same  shall  amount  to  100/.  and 

not  amount  to  200/.  per  annum 

And  where  the  same  shall  amount  to  200/.  and 

not  amount  to  300/.  per  annum 

And  where  the  same  shall  amount  to  300/.  and 
not  amount  to  400/.  per  annum 
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Annuity  on 
sale. 


1     0    0 


Annuity  (not 
on  sale)  for 
tenn  certain. 


ThtstuM  dutff 
a*  on  a  bond  of 
M«/itofiaftcrv 

itfatumqf 
monejfo^taHo 
mtuMotal 
mnounL 


Annuity  (not 
on  sale)  for 
term  uncertain. 


1     0    0 


2     0     0 


SCO 


4     0     0 


5     0     0 


6    0    0 
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scHBDPLE.  And  where  the  same  shall  amount  to  400^.  and 

not  amount  to  500/.  per  annum 7     0    0 

And  where  the  same  shall  amount  to  500/.  and 

not  amount  to  750/.  per  annum 9     0    0 

And  where  the  same  shall  amount  to  750/.  and 

not  amount  to  1 000/.  per  annum    12     0    0 

And  where  the  same  shall  amount  to  lOOO/.  and 

not  amount  to  1500/.  per  annum    15     0     0 

And  where  the  same  shall  amount  to  1500/.  and 

not  amount  to  2000/.  per  annum    20     0    0 

And  where  the  same  shall  amount  to  2000/.  per 

annum  or  upwards 25     0    0 

But  where  there  shall  he  hoth  a  personal  and  herita- 
ble bond,  in  Scotland,  in  separate  deeds  of  the 
same  date,  for  securing  any  such  annuity,  or  sums 
payable  at  stated  periods,  and  the  ad  valorem  duty 
above  charged  thereon  shall  amount  to  2/.  or  up- 
wards, the  heritable  bond  only  shall  be  charged 
with  the  ad  valorem  duty,  and  the  personal  bond 

shall  be  charged  only  with  a  duty  of 1      0     0 

Counterbondtf.     BoND,  commonly  called  counterbond  in  England,  and 

personal  bond  of  relief  in  Scotland,  for  indemnifying 
any  person  who  shall  have  become  bound  or  engaged 
as  surety  or  cautioner  for  the  payment  of  any  sum  of 
money  or  annuity,  or  for  the  transfer  of  any  share  in 

any  of  the  stocks  or  funds  before  mentioned 115     0 

Bondtoexecute  BoND  in  England,  and  personal  bond  in  Scotland,  for  the 
office.  ^^^  execution  of  an  office,  and  to  account  for  money 

received  by  virtue  thereof    1    15     o 

Bond  given  pursuant  to  the  directions  of  any  act  of  Par- 
liament, or  by  the  direction  of  the  commissioners  of 
Customs  or  Excise,  or  any  of  their  officers,  for  or  in 
respect  of  any  of  the  duties  of  Customs  or  Excise,  or 
for  preventing  frauds  or  evasions  thereof,  or  for  any 

other  matter  or  thing  relating  thereto    1      Q     0 

Bond  entered  into  by  any  person  on  obtaining  a  marriage 

license , 1      o     0 

Bond  on  obtaining  letters  of  administration  in  England, 

or  a  confirmation  of  testament  in  Scotland 1      o     0 

Bond,  accompanied  with  a  deposit  of  title  deeds,  for 
making  a  mortgage,  wadset,  or  other  security  on  any 
estate  or  property  therein  comprised. — See  Mortgage. 
Back  Bond,  declaration,  or  other  deed  or  writing  for 
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making  redeemable  any  disposition,  assignation,  or  tack, 
apparently  absolute,  but  intended  only  as  a  security. — 
See  Mortgage. 

Bond  in  England  and  personal  bond  in  Scotland,  of  any 
kind  whatever,  no/  otherwise  charged  in  this  Schedule, 
nor  expresaly  exempted /rom  all  stamp  duty 

Heritable  Bond  in  Scotland  of  any  kind  whatever,  not 
otherwise  charged  in  this  Schedule,  nor  expressly  er- 
pressly  exempted  from  all  stamp  duty    

General  Directions  respecting  Bonds. 

Where  any  such  bond  as  aforesaid,  together  with 
any  schedule,  receipt,  or  other  matter  put  or 
indorsed  thereon  or  annexed  thereto,  shall  cqn- 
tain  216D  words  or  upwards,  there  shall  be 
charged  for  every  entire  quantity  of  1 080  words 
contained  therein,  over  and  above  the  first  1080 
words,  a  further  progressive  duty  of    •..«..•• 

And  where  any  such  bond  as  aforesaid  shall  be 
given  as  a  security  for  the  payment  of  a  sum  of 
money,  and  also  of  a  share  in  any  of  the  stocks 
or  funds  before  mentioned,  or  an  annuity,  or 
both,  or  for  the  payment  of  an  annuity,  and  also 
of  a  share  in  any  of  the  said  stocks  or  funds, 
the  proper  ad  valorem  duty  shall  be  charged  in 
respect  of  each. 

And  where  any  such  bond  as  aforesaid  shall  be 
given  as  a  security  for  the  payment  or  transfer, 
to  different  persons,  of  separate  and  distinct 
sums  of  money,  or  annuities  or  shares  in  any  of 
the  stocks  or  funds  before  mentioned,  the  pro- 
per ad  valorem  duty  shall  be  charged  in  respect 
of  each  separate  and  distinct  sum  of  money  or 
annuity,  or  share  in  any  of  the  said  stocks  or 
funds  therein  specified  and  secured,  and  not 
upon  the  aggregate  amount  thereof. 

And  where  any  bond  in  England  shall  be  given 
as  a  security  for  the  performance  of  any  cove- 
nant or  agreement  for  the  payment  or  transfer 
of  any  sum  of  money  or  annuity,  or  any  share 
in  any  of  the  stocks  or  funds  before  mentioned, 
such  bond  shall  be  charged  with  the  same  duty 
as  if  the  same  had  been  immediately  given  for 
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scHBDDLB.  the  payment  or  transfer  of  sndi  mcmey  or  aa* 

.    nnity,  or  share  of  the  said  stocks  or  funds. 
_with  extn-  And  where  in  England  any  bond  for  the  payment 

or  transfer^  or  for  the  performance  of  any  co- 
Tenant  for  the  payment  or  transfer,  of  any  snm 
of  money  or  annuity,  or  any  share  in  any  of  tiie 
stocks  or  ivnds  before  mentioned,  shall  be  con- 
tained in  one  and  the  same  deed  or  writing  with 
any  other  matter  or  thing  in  this  schedule  spe- 
dficaUy  charged  with  any  duty,  {except  any  de- 
eiaratum  of  trust  of  the  money ^  annuity,  stock, 
or  Jknd  secured),  sudi  deed  or  writing  shall  be 
charged  with  the  same  duties  as  such  bond  and 
other  matter  or  thing  would  hare  been  charged 
with  if  contained  in  separate  deeds. 
But  where  in  England  a  bond  for  the  performance 
of  coTenants  or  agreements  {otker  ikon  /br  the 
payment  or  transfer  of  amy  snm  of  wumey  or  at^- 
fwi/y,  or  amy  share  m  amy  of  the  said  stocks  or 
/kmds)  shall  be  contained  in  the  same  deed  or 
writing  with  any  other  matter  or  thing,  the  same 
shall  not  be  diarged  separatdy,  but  the  whole 
shall  be  considered  as  one  deed  and  be  cliaiged 
aooordini^y  under  its  proper  denomination. 


BzcMPTiOMi.  Exemptions  from  the  preceding  and  all  other  Stamp  1 

Bonds  of  the  Boyal  Bxehange  and  London  Assuranee 
corporations  exempted  from  staaq^  duty  by  the  act  of 
the  6th  year  ^  the  reign  ofEimy  George  the  First,  im- 
der  which  they  were  incorporated. 

Bonds  and  other  securities  excused  from  stamp  duty 
by  the  act  of  the  26th  year  of  his  present  Mtgestys 
reign,  or  amy  other  act  now  in  force  for  the  encourage^ 
ment  of  the  British  fisheries. 

Bonds  exempted  from  stauqk  duty  by  the  act  of  the 
2Sth  year  of  his  present  Majesty*s  reign,  or  amy  other 
act  now  in  fierce  retatit^  to  the  exportation  of  wool^  or 
any  nutmufacture  thereof,  or  fullers  earth, /ulUmg  day, 
or  tobacco-pipe  doy  i  or  by  the  act  ^  the  29lA  year  of 
his  Magesty^s  reigm,  or  any  other  act  now  in  force  relating 
to  the  exportation  of  tobacco  from  his  Mtgesty's  ware^ 
houses. 

Coast  bonds,  or  bonds  reloHte  to  the  carrying  if 
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goocU  or  merchandize  coashnse,  whether  the  same  ehall 
be  given  pursuant  to  the  act  of  the  32nd  year  of  his 
Majesty* s  reign,  or  any  other  act  now  in  force  for  the 
relief  of  the  coast  trade  of  Great  Britain,  or  pursuant 
to  the  directions  of  any  proclamation  or  order  in  council 
by  his  Majesty,  his  heirs  or  successors. 

Bonds  and  other  securities  exempted  from  stan^ 
duty  by  the  act  of  the  33rd  year  of  his  Majestt^s 
reign,  or  any  other  act  now  in  force  for  the  encourage- 
ment of  friendly  societies. 

Bonds  given  by  cardmdkers  for  securing  the  stamp 
duties  on  playing  cards. 

Bonds  given  by  the  proprietors,  printers,  or  pub^ 
lishers  of  newspapers,  for  securing  the  payment  of  the 
duties  upon  the  advertisements  therein  contained. 

Bonds  given  by  stationers  and  others  who  sell 
stamped  paper  for  the  printing  of  newspapers,  for  the 
due  performance^  of  the  matters  required  of  them  by  the 
act  passed  in  the  dSM  year  of  his  Majest}fs  reign,  for 
regulating  the  printing  and  publication  of  newspapers. 

Bonds  given  by  collectors  of  assessed  taxes,  and 
their  sureties,  for  the  due  payment  of  monies  collected 
by  them,  or  otherwise  relating  to  their  offices. 

Administration  and  confirmation  bonds  given  by  the 
widow,  child,  father,  mother,  brother,  or  sister  of  any 
common  seaman,  marine,  or  soldier  who  shall  be  slain 
or  die  in  the  service  of  his  Majesty,  his  heirs  or  succes" 
sors. 

Administration  bond  in  England  given  by  any  person, 
where  the  estate  to  be  administered  shall  not  exceed 
201,  in  value. 

Confirmation  bond  in  Scotland  where  the  whole  per* 
sonal  estate  of  the  deceased  shall  not  exceed  20/.  in 
value. 

See  also  the  General  Exemptions  at  the  end  of 

this  part  of  the  Schedule. 
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Certificate  to  be  taken  out  yearly  by  every  person  ad- 
mitted as  an  attorney  or  solicitor  in  any  of  bis  Ma^ 
jesty's  courts  at  Westminster,  or  in  any  of  the  courts 
of  the  Great  Sessions  in  Wales,  or  of  the  counties  pala-  [ 
tine  of  Chester,  Lancaster,  and  Durham,  or  in  any 
other  court  in  England,  holding  pleas,  where  the  debt 


Cebtivicate. 


BXEIfPTlOSS. 
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or  damage  amounts  to  forty  shillings; — and  by  every 

person  admitted  as  a  proctor  in  any  of  the  ecclesias- 
tical or  admiralty  courts  in  England; — and  by  every 
person  admitted  as  a  writer  to  the  signet,  or  as  a  so- 
citor,  agent,  attorney,  or  procurator,  in  any  of  the 
courts  in  Scotland; — and  by  every  person  admitted  or 
enrolled  as  a  notary  public  in  England  or  Scotland; — 
and  also  by  every  sworn  clerk,  clerk  in  court,  and 
other  clerk  or  officer  in  any  of  the  courts  aforesaid, 
who  in  his  own  name  or  in  the  name  of  any  other 
person  shall  commence,  prosecute,  carry  on,  or  defend 
any  action,  suit,  prosecution,  or  other  proceeding  in 
any  of  the  courts  aforesaid,  or  do  any  notarial  act 
whatever,  for  or  in  expectation  of  any  fee,  gain,  or  re- 
ward, as  an  attorney,  solicitor,  agent,  proctor,  pro- 
curator, or  notary  public,  although  not  admitted  or 
enrolled  as  such; 

If  he  shall  reside  in  the  city  of  London  or  city 
of  Westminster,  or  within  the  limits  of  the 
two-penny  post  in  Engknd,  or  within  the  city 
or  shire  of  Edinburgh; 

And  if  he  shall  have  been  admitted,  or  been 
in  possession   of  his  office,  for  the  space 

of  three  years  or  upwards    12     0     0 

Or  if  he  shall  not  have  been  admitted  or  been 

in  possession  so  long 6     0     0 

If  he  shall  reside  elsewhere; 

And  if  he  shall  have  been  admitted,  or  been  in 
possession  of  his   office,   for  the  space  of 

three  years  or  upwards    8     0     0 

Or  if  he  shall  not  have  been  admitted,  or  been 

in  possession  so  long 4     0     0 

But  no  one  person  is  to  be  obliged  to  take  out 
more  than  one  certificate,  although  he  may  act 
in  more  than  one  of  the  capacities  aforesaid,  or 
in  several  of  the  courts  aforesaid. 

ExemptioM, 

All  clerks  and  officers  of  any  of  the  courts  aforesaid 
who  shall  act  or  he  concerned  in  the  conduct  or  ma- 
nagement of  any  action^  suit,  prosecution,  or  other 
proceeding  by  virtue  and  in  the  execution  of  their  re- 
spective offices  or  appointments  only,  and  shall  not  be 
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aUo  retained  or  employed  by  any  party  to  such  action,  schedule. 

suit,  prosecution,  or  other  proceeding,  or  by  any  at- 
torney, solicitor,  agent,  proctor,  or  procurator,  on  be* 
half  of  any  party  thereto,  for  or  in  expectation  of  any 
fee  or  reward,  other  than  the  established  fees  due  and 
payable  in  respect  of  their  offices  and  appointments. 

Certificate  to   be  taken   out  yearly   by  every  per- 
son being  a  member  of  one  of  the  four  inns  of  court 
in  England,  who,  in  the  character  of  convejancer, 
special  pleader,   draftsman  in  equity,   or  otherwise, 
shall,  for  or  in  expectation  of  any  fee,  gain,  or  reward, 
draw  or  prepare  any  conveyance  of,  or  deed  or  instru- 
ment relating  to,  any  estate  or  property,  real  or  per- 
sonal, or  any  other  deed  or  contract  whatever,  or  any 
pleadings  or  proceedings  in  any  court  of  law  or  equity; 
If  be  shall  reside  in  the  city  of  London  or  city 
of  Westminster,  or  within  the  limits  of  the  two- 
penny post  in  England    12     0     0 

And  if  he  shall  reside  elsewhere 8     0     0 

Exemptions,  bzbmftioiii. 

Serjeants  at  law  and  barristers, 

Attomies,  solicitors,  proctors,  and  notaries  public, 
and  other  persons  acting  as  such  by  virtue  of  any  office 
or  appointment,  who  shall  respectively  take  out  certifi" 
cates  in  those  characters : 

Public  officers  drawing  or  preparing  deeds  or  other 
instruments  by  virtue  of  their  offices,  and  in  the  course 
of  their  official  duty  only,  and  not  otherwise. 

Certificate  of  admission  to  degrees  in  the  universi- 
ties.— See  Testimonial, 

Certificate  of  marriage,  except  of  any  common  seaman, 

marine,  or  soldier     0     5     0 

Certificate  of  any  person's  having  received  the  Holy 

Sacrament    0     5     0 

Certificate  of  any  goods,  wares,  or  merchandize 
having  been  duly  entered  inwards,  which  shall  be  en- 
tered outwards  for  exportation  at  the  port  of  importa- 
tion, or  be  removed  from  thence  to  any  other  port,  for 
the  more  convenient  exportation  thereof  from  Great 
Britain;  where  such  certificate  shall  be  issued  for  ena- 
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bling  any  person  to  obtain  a  debenture  or  certificate 
entitling  him  to  receive  anj  drawback  of  anj  duty  or 

duties  of  customs,  or  any  part  thereof    •...•- 

See  also  Debenture, 
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Charter. 


Chartsr- 
Party. 


Clerkship* 


Collation. 


0     9    0 


0     9    0 


I    15     0 


Charter  of  resignation,  or  of  confirmation,  or  of  novo- 
damns,  or  upon  appraising,  or  upon  a  decreet  of  ad- 
judication or  sale  of  any  lands  or  other  heritable  sub- 
jects in  Scodand  holden  of  any  subject  superior 

And  where  the  same  shall  contain  2160  words  or 
upwards,  then  for  every  entire  quantity  of 
lOSO  words  contained  therein,  over  and  above 
the  first   1080  words,   a  further  progremme 

duty  of .  • • 

Charter  Party,  or  any  agreement  or  contract  for  the 
charter  of  any  ship  or  vessel,  or  any  memorandum, 
letter,  or  other  writing  between  the  captain,  master,  or 
owner  of  any  ship  or  vessel,  and  any  other  person,  for 
or  relating  to  the  freight  or  conveyance  of  any  money, 

goods,  or  effects  on  board  of  such  ship  or  vessel 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  above 
the  first  1080  words,  a  further  progrettwe 
duty  of    

Clerkship,  articles  or  contract  of. — See  Apprentice' 
ship,  Articles. 


Collation  by  any  archbishop  or  bishop  to  any  ecclesi- 
astical benefice,  dignity,  or  promotion  in  England, 
of  the  yearly  value  of  ten  pounds  or  upwards  in  the 
king's  books     20     0     0 

Collation  by  any  archbishop  or  bishop  to  any  other 
ecclesiastical  benefice,  dignity,  or  promotion  what- 
soever in  England    10     Q     0 

Collation,  institution,  or  admission,  by  any  presbytery 
or  other  competent  authority,  to  any  ecclesiastical  be- 
nefice in  Scotland     2     0     0 


1      5     0 


Commission.     Commission  granted  by  his  Majesty,  his  heirs  or  suo- 
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ceasors,  or  by  anj  pereon  or  persons  duly  aathorized 
bj  him  or  thein>  to  any  officer  in  the  army,  or  in  the 
corps  of  royal  marines     1  iO     0 

Exemptions /ram  the  preeedbtg  'and  all  other  Stamp  Dutioi* 

CommistUme  granted  to  officers  of  yeomanry  cavalry 
or  volunteer  infantry,  and  to  officers  of  the  local 
militia. 

Commission  granted  by  the  lord  high  admiral,  or  the 
commissioners  for  executing  the  office  of  lord  high  ad- 
miral of  the  United  Kingdom,  to  any  officer  in  the 
navy     •         0    5     0 

Commission  or  deputation  granted  by  the  commis- 
sioners of  excise • 1   10    0 

Commission  appointing  any  person  receiver-general  of 
the  land  and  other  taxes  for  any  county  or  district  in 
Great  Britain   25     0    0 

Commission  appointing  any  manager  or  director,  mana- 
gers or  directors  of  or  concerning  any  lottery  or  lot- 
teries to  be  drawn  pursuant  to  act  of  Parliament  •  •  •  •       20    0     0 

Commission  to  act  as  a  notary  public  in  Scotland. — ^See 
Faculty, 

Commission  in  the  nature  of  a  power  of  attorney  in 
Scotland. — See  Letter  qf  Attorney, 

Composition — Deed,  or  other  instrument  of  oomposi- 
tion  between  a  debtor  or  debtors,   and  his,   her,  mt 

their  creditors 1   15     0 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contam  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  above 
the  first  1080  words,  a  further  progressive  duty 
of 1     5     0 

Conditional  surrender  of  ssaj  copyhold  or  customary 
estate  by  way  of  mortgage. — See  Mchrtgage, 

Constat  of  letters  patent. — See  Exempl^hation, 
Contract  of  excambion  in  Scotland.— See  Exchange. 
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SCHEDULE.      Conveyance,  "whether    grant,    disposition,  lease,   as- 

Conveyance.         signment,   transfer,    release,   renunciation,   or  of  any 

other  kind  or  description  whatsoever,  upon'  the  sale 
of  anjr  lands,  tenements,  rents,  annuities,  or  oihhr 
property,  real  or  personal,  heritable  or  moveable,  or  of . 
anj  right,  title,  interest,  or  claim  in,  to,  out  of,  or 
upon  any  lands,  tenements,  rents,  annuities,  or  other 
property;  that  is  to  say,  for  and  in  respect  of  the 
principal  or  only  deed,  instrument  or  writing  whereby 
the  lands  or  other  things  sold  shall  be  granted,  leased, 
assigned,  transferred,  released,  renounced,  or  other- 
wise conveyed  to  or  vested  in  the  purchaser  or  pur- 
chasers, or  any  other  person  or  persons  by  his,  her,  or 
their  direction; 

Where   the    purchase    or    consideration    money 
therein  or  thereupon  expressed  shall  not  amount 

to  20/ 0  10    0 

And  where  the  same  shall  amount  to  201.  and 

not  amount  to  50/ 1     0    O*- 

And  where  the  same  shall  amount  to  50/.  and 

not  amount  to  150/ 1  10    0 

And  where  the  same  shall  amount  to  150/.  and 

not  amount  to  300/ 2    0    0 

And  where  the  same  shall  amount  to  300/.  and 

not  amount  to  500/ 3     0    0 

And  where  the  same  shall  amount  to  500/.  and 

not  amount  to  750/ 6    0    0 

And  where  the  same  shall  amount  to  750/.  and 

not  amount  to  1000/ 9    0    0 

And  where  the  same  shall  amount  to  1000/.  and 

not  amount  to  2000/ 12     0    0 

And  where  the  same  shall  amount  to  2000/.  and 

not  amount  to  3000/ 25     0    0 

And  where  the  same  shall  amount  to  3000/.  and 

not  amount  to  4000/ 35     0    0 

And  where  the  same  shall  amount  to  4000/.  and 

not  amount  to  5000/ 45     0    0 

And  where  the  same  shall  amount  to  5000/.  and 

not  amount  to  6000/ 55     0    0 

And  where  the  same  shall  amount  to  6000/.  and 

not  amount  to  7000/ « 65     0    0 

And  where  the  same  shall  amount  to  7000/.  and 

not  amount  to  8000/ 75     0    0 
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And  where  the  same  shall  amount  to  8000Z.  and 

not  amount  to  90001 85     0     0 

And  where  the  same  shall  amount  to  9000^.  and 
not  amount  to  10,000^.   95     0     0 

And  where  the  same  shall  amoimt  to  10^000/.  and 

not  amount  to  12,500/.    110     0     0 

And  where  the  same  shall  amount  to  12,500/.  and 

not  amount  to  15,000/ 130     0     0 

And  where  the  same  shall  amount  to  15,000/.  and 

not  amount  to  20,000/.   170     0     0 

And  where  the  same  shall  amount  to  20,000/.  and 

not  amount  to  30,000/ 240     0     0 

And  where  the  same  shall  amount  to  30,000/.  and 

not  amount  to  40,000/ 350     0     0 

And  where  the  same  shall  amount  to  40,000/.  and 

not  amount  to  50,000/ 450     0     0 

And  where  the  same  shall  amount  to  50,000/.  and 

not  amount  to  60,000/ 550     0     0 

And  where  the  same  shall  amount  to  60,000/.  and 

not  amount  to  80,000/.    650     0     0 

And  where  the  same  shall  amount  to  80,000/.  and 
not  amount  to  100,000/ 800     0     0 

And  where  the  same  shall  amount  to  100,000/.  or 

upwards    1000     0     0 

And  where  any  freehold  lands  or  hereditaments  in 
England  shall  he  conveyed  hy  a  deed  of  feoff- 
ment, with  or  without  any  letter  or  letters  of  at- 
torney therein  contained  to  deliver  or  receive 
seisin,  or  hy  a  deed  of  bargain  and  sale  inrolled, 
such  deed  of  feoffment  or  hargain  and  sale,  im- 
less  accompanied  with  a  lease  and  release,  shall 
he  charged  with  9i  further  duty  as  follows: 
K  the  purchase  or  consideration  money 
therein  or   thereupon  expressed  shall  be 

imder20/ 0  10     0 

If  it  shall  amount  to  20/.  and  not  amount  to 

50/ 0  15     0 

If  it  shall  amount  to  50/.  and  not  amount  to 

150/. , 1     0     0 

If  it  shall  amount  to  150/.  or  upwards   ....         1  15     0 

But  if  there  shall  be  both  a  feoffinent  and  a  bar- 
gain and  sale  inrolled,  then  the  said  farther  duty 
shall  not  attach  on  either. 
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Note, — ^The  purchase  or  consideration  money  is 
to  be  truly  expressed  and  set  forth  in  words  at 
length  in  or  upon  every  such  principal  or  only 
deed  or  instrument  of  conveyance. 

And  where  any  lands  or  other  property  of  different 
tenures  or  holdings,  or  held  under  different 
titles,  contracted  to  be  sold  at  one  entire  price 
for  the  whole,  shall  be  conveyed  to  the  purchaser 
in  separate  parts  or  parcels  by  different  deeds 
or  instruments,  the  piu'chase  or  consideration 
money  shall  be  divided  and  apportioned  in  such 
manner  as  the  parties  shall  think  fit,  so  that  a 
distinct  price  or  consideration  for  each  separate 
part  or  parcel  may  be  set  forth  in  or  upon  the 
principal  or  only  deed  or  instrument  of  convey- 
ance relating  thereto,  which  shall  be  charged 
with  the  said  ad  valorem  duty  in  respect  of  the 
price  or  consideration  money  therein  set  forth. 

And  where  any  lands  or  other  property  contracted 
to  be  purchased  by  two  or  more  persons  jointly, 
or  by  any  person  for  himself  and  others,  or 
wholly  for  others,  at  one  entire  price  for  the 
whole,  shall  be  conveyed  in  parts  or  parcels,  by 
separate  deeds  or  instruments,  to  the  persons 
for  whom  the  same  shall  be  purchased,  for 
distinct  parts  or  shares  of  the  purchase  money, 
the  principal  or  only  deed  or  instrument  of  con- 
veyance of  each  separate  part  or  parcel  shall  be 
charged  with  the  said  ad  valorem  duty  in  respect 
of  the  sum  of  money  therein  specified  as  the 
consideration  for  the  same. 

But  if  separate  parts  or  parcels  of  such  lands  or 
other  property  shall  be  conveyed  to  or  to  the  use 
of  or  in  trust  for  different  persons  in  and  by 
one  and  the  same  deed  or  instrument,  then 
such  deed  or  instrument  shall  be  charged  with 
the  said  ad  valorem  duty  in  respect  of  the  ag- 
gregate amount  of  the  purchase  or  consideration 
monies  therein  mentioned  to  be  paid  or  agreed 
to  be  paid  for  the  lands  or  property  thereby 
conveyed. 

And  where  any  person,  having  contracted  for  the 
purchase  of  any  lands  or  other  property,  but  not 
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having  obtained  a  conveyance  thereof,  shall  con- 
tract to  sell  to  any  other  person,  and  the  same 
shall  in  consequence  be  conveyed  immediately  to 
the  sub-purchaser,  the  principal  or  only  deed  or 
instrument  of  conveyance  shall  be  charged  with 
the  said  ad  valorem  duty  in  respect  of  the  pur- 
chase or  consideration  money  therein  mentioned 
to  be  paid  or  agreed  to  be  paid  by  the  sub-pur- 
chaser. 

And  where  any  person,  having  contracted  for  the 
purchase  of  any  lands  or  other  property,  but  not 
having  obtained  a  conveyance  thereof,  shall  con- 
tract to  sell  the  whole  or  any  part  or  parts 
thereof  to  any  other  person  or  persons,  and  the 
same  shall  in  consequence  be  conveyed  by  the 
original  seller  to  different  persons  in  parts  or 
parcels,  the  principal  or  only  deed  or  instrument 
of  conveyance  of  each  part  or  parcel  thereof 
shall  be  charged  with  the  said  ad  valorem  duty 
in  respect  only  of  the  purchase  or  consideration 
money  which  shall  be  therein  mentioned  to  be 
paid  or  agreed  to  be  paid  for  the  same  by  the 
person  or  persons  to  whom  or  to  whose  use  or 
in  trust  for  whom  the  conveyance  shall  be  made, 
without  regard  to  the  amount  of  the  original 
purchase-money. 

And  in  all  cases  of  such  sub-sales  as  aforesaid  the 
sub-purchasers  and  the  persons  immediately 
selling  to  them  shall  be  deemed  and  taken  to 
be  the  purchasers  and  sellers  within  the  intent 
and  meaning  of  the  provisions  and  regulations 
of  the  aforesaid  act  of  the  forty-eighth  year  of 
his  Majesty's  reign,  relating  to  the  ad  valorem 
duties  on  conveyances  on  the  sale  of  property 
thereby  imposed,  and  which  are  to  be  observed 
and  enforced  with  regard  to  the  said  ad  valorem 
duties  hereby  granted. 

But  where  any  sub-purchaser  shall  take  an  actual 
conveyance  of  the  interest  of  the  person  imme- 
diately selUng  to  him,  which  shall  be  chargeable 
with  the  said  ad  valorem  duty  in  respect  of  the 
purchase  or  consideration  money  paid  or  agreed 

to  be  paid  by  him,  and  shall  be  duly  stamped 

p  p2 
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accordingly,  any  deed  or  instrament  of  oonvej- 
ance  to  be  afterwards  made  to  him  of  the  pro- 
perty in  question  by  the  original  seller,  shall  be 
exempted  from  the  said  ad  valorem  duty,  and 
be  charged  only  with  the  ordinary  duty  on 
deeds  or  instruments  of  the  same  kind  not  upon 
a  sale. 

And  where  any  lands  or  other  property  separately 
contracted  to  be  purchased  of  different  persons 
at  separate  and  distinct  prices  shall  be  conveyed 
to  the  purchaser,  or  as  he  shall  direct,  in  and 
by  one  and  the  same  deed  or  instrument,  such 
deed  or  instrument  shall  be  charged  with  the 
said  ad  valorem  duty,  in  respect  of  the  aggregate 
amount  of  the  purchase  or  consideration  monies 
therein  mentioned  to  be  paid  or  agreed  to  be 
paid  for  the  same. 

And  where  any  lands  or  other  property  shall  be 
sold  and  conveyed  in  consideration  wholly  or 
in  part  of  any  sum  of  money  charged  thereon 
by  way  of  mortgage,  wadset,  or  otherwise,  and 
then  due  and  owing  to  the  purchaser,  or  shall 
be  sold  and  conveyed  subject  to  any  mortgage, 
wadset,  bond,  or  other  debt,  or  to  any  gross 
or  entire  sum  of  money,  to  be  afterwards  paid 
by  the  purchaser,  such  sum  of  money  or  debt 
shall  be  deemed  the  purchase  or  consideration 
money,  or  part  of  the  purchase  or  consideration 
money,  as  the  case  may  be,  in  respect  whereof 
the  said  ad  valorem  duty  is  to  be  paid. 

And  to  prevent  doubts  respecting  what  shall  be 
deemed  the  principal  deed  or  instrument  of 
conveyance  in  certain  cases  it  is  hereby  de- 
clared : 

That  where  any  lands  or  hereditaments  in  Eng- 
land shall  be  conveyed  by  bargain  and  sale  in- 
rolled,  and  also  by  lease  and  release,  or  feoff- 
ment with  or  without  any  such  letter  or  letters 
of  attorney  therein  contained  as  aforesaid,  the 
release  or  feoffment  shall  be  deemed  the  princi- 
pal deed,  and  the  bargain  and  sale  shall  be 
chai^d  only  with  the  duty  hereby  imposed  on 
deeds  in  general  (see  Deed);  but  the  same  shall 
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not  be  inroUed  or  be  available   unless  also 
stamped  for  testifying  the  payment  of  the  ad 
valorem  duty  on  the  release  or  feoffment. 
And  where  any  lands  or  hereditaments  shall  be 
conveyed  by  lease  and  release^   and  also  by 
feoffment  with  or  without  any  such  letter  or 
letters  of  attorney  therein  contained  as  afore- 
said, the  release  shall  be  deemed  the  principal 
deed,  and  the  feoffment  shall  be  charged  only 
with  the  duty  hereby  imposed  on  deeds  in  gene- 
ral (fsee  Deed) ;  but  the  same  shall  not  be  avail- 
able unless  also  stamped  for  testifying    the 
payment  of  the  ad  valorem  duty  on  the  re- 
lease. 
And  where  any  copyhold  or  customary  estate 
shall  be  conveyed  by  a  deed  of  bargain  and  sale 
by  the  commissioners  named  in  a  commission 
of  bankrupt,   or  by  executors  or  others,    by 
virtue  of  a  power  given  by  will  or  by  act  of 
Parliament,  or  otherwise,   where  a  surrender 
shall  not  be  necessary,  the  deed  of  bargain  and 
sale  shall  be  deemed  the  principal  instrument. 
And  in  other  cases  of  copyhold  or  customary  es- 
tates the  surrender  or  voluntary  grant,  or  the 
memorandum  thereof  respectively,  if  made  out 
of  court,  or  the  copy  of  court  roll  of  the  surren- 
der or  voluntary  grant,  if  made  in  court,  shall 
be  deemed  the  principal  instrument. 
And  copies  of  court  roll  made  after  the  thirty- 
first  day  of  August,  1815,  of  surrenders  and  vo- 
luntary grants  made  in  court,  before  or  upon 
that  day,  and  subsequent  to  the  10th  day  of 
October,  1808,  shall  be  charged  with  the  said 
ad  valorem  duties;  but  copies  of  court  roll  of 
surrenders  and  voluntary  grants  made  before 
or  upon  the  10th  day  of  October,   1808,  shall 
not  be  liable  thereto. 
And  grants  and  copies  of  court  roll  of  grants  of 
copyhold  or  customary  estates  for  a  life  or  lives 
are  to  be  charged  as  well  as  those  for  any 
greater  interest. 
And  where  in  Scotland  there  shall  be  a  disposition 
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or  assignation  executed  by  the  seller,  and  any 
other  instrument  or  instruments,  writing  or 
writings,  to  complete  the  title,  the  disposition 
or  assignation  shall  be  deemed  the  principal  in- 
strument. 

And  where,  vpon  the  sale  of  any  annuity  or  other 
right  not  before  in  existence,  the  same  shall  not 
be  created  by  actual  grant  or  conveyance,  but 
shall  only  be  secured  by  bond,  warrant  of  attor- 
ney, covenant,  contract,  or  otherwise,  the  bond 
or  other  instrument  by  which  the  same  shall  be 
secured,  or  some  one  of  such  instruments,  if 
there  be  more  than  one,  shall  be  deemed  and 
taken  to  be  liable  to  the  same  duty  as  an  actual 
grant  or  conveyance. 

And  in  the  case  of  leases  or  tacks  where  a  yearly 
rent  of  20/.  or  upwards  shall  be  reserved  as 
part  of  the  consideration  for  the  same,  there 
shall  be  charged  a  further  duty; — for  which  see 
title.  Lease. 

And  where  the  principal  or  only  deed  or  instru- 
ment of  conveyance,  together  with  any  sche- 
dule, reqieipt,  or  other  matter  put  or  indorsed 
thereon  or  annexed  thereto,  shall  contain  2160 
words  or  upwards,  then  for  every  entire  quanti- 
ty of  1 080  words  contained  therein,  over  and 
above  the  first  1080  words,  a  further  progres- 
sive duty  of 

And  where  there  shall  be  several  deeds,  instru- 
ments, or  writings  for  completing  the  title  to 
the  property  sold,  such  of  them  as  are  not 
liable  to  the  said  ad  valorem  duty  shall  be 
charged  with  the  duty  to  which  the  same  may 
be  liable  under  any  general  or  particular  de- 
scription of  such  deeds,  instruments,  or  writ- 
ings contained  in  this  schedule. 

And  where,  in  any  case  not  hereby  expressly  pro- 
vided for,  of  several  deeds,  instruments,  or 
writings,  a  doubt  shall  arise  which  is  the  prin- 
cipal, it  shall  be  lawful  for  the  parties  to  de- 
termine for  themselves  which  shall  be  so 
deemed,  and  to  pay  the  said  ad  valorem  duty 
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thereon  accordiDgly;  and,  if  necessary,  the 
other  deeds,  instruments,  or  writings,  on  which 
the  douht  shall  have  arisen,  shall  be  stamped 
with  a  particular  stamp,  for  denoting  or  testi-. 
fying  the  payment  of  the  ad  valorem  duty;  upon 
all  the  deeds  or  instruments  being  produced, 
and  appearing  to  be  duly  stamped  in  other 
respects. 

And  where  there  shall  be  duplicates  of  any  deed 
or  instrument  chargeable  with  the  said  ad  va- 
lorem duty  exceeding  21.,  one  of  them  only 
shall  be  charged  therewith,  and  the  other  or 
others  shall  be  charged  with  the  ordinary  duty 
on  deeds  or  instruments  of  the  same  kind  not 
upon  a  sale;  and  on  the  whole  being  produced 
duly  stamped  as  hereby  required,  the  latter 
shall  also  be  stamped  with  a  particular  stamp, 
for  denoting  or  testifying  the  payment  of  the 
said  ad  valorem  duty. 

And  where  any  deed  or  instrument,  operating  as  a 
conveyance  on  the  sale  of  any  property  shall 
operate  also  as  a  conveyance  of  any  other  than 
the  property  sold  by  way  of  settlement,  or  for 
any  other  purpose,  or  shall  also  contain  any 
other  matter  or  thing  besides  what  shall  be  in- 
cident to  the  sale  and  conveyance  of  the  pro- 
perty sold,  or  relate  to  the  title  thereto,  every 
such  deed  or  instrument  shall  be  charged,  in 
addition  to  the  duty  to  which  it  shall  be  liable 
as  a  conveyance  on  the  sale  of  property,  and  to 
any  progressive  duty  to  which  it  may  also  be 
liable,  with  such  further  stamp  duty  as  any  se- 
parate deed  containing  the  other  matter  would 
have  been  chargeable  with,  exclusive  of  the 
progressive  duty. 
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copyhold  or  customary  estates,  whose  clear  yearly  value 
shall  not  exceed  twenty  shillings  ;  hut  which  are  herein- 
after otherwise  charged. 

All  transfers  of  shares  in  the  stock  and  funds  of  the 
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£    s,    dm 
ffovemar  and  company  of  the  Sank  of  Englandy  and  of 

the  South  Sea  and  East  India  Companies,  but  which  are 

hereinafter  otherwise  charged. 

All  leases  and  tacks  in  consideration  of  a  fine  or 
grassumfor  a  life  or  lives  not  exceeding  three,  or  for  a 
term  of  years  determinable  with  a  life  or  lives  not  ex- 
ceeding three,  by  whomsoever  granted. 

All  leases  in  consideration  of  a  fine  for  a  term  abso- 
lute, not  exceeding  twenty-one  years,  granted  by  eccle- 
siastical corporations,  aggregate  or  sole. 

And  all  voluntary  grants  made  by  the  lord  or  lady  of 
any  manor  of  any  copyhold  or  customary  lands  or  heredi- 
taments for  a  life  or  lives  for  a  pecuniary  consideration, 
and  the  copies  of  court  roll  of  such  voluntary  grants. 

All  which  leases,  tacks,  grants,  and  copies  are  herein- 
after charged  with  ordinary  duty. 

Exemptions  f^om  the  preceding  and  all  other  Stamp  Duties,  except  the 
Duty  on  the  Receipt  fir  the  Consideration  Money, 

Conveyances  of  rents  purchased  under  the  act  of  the 
34M  year  of  his  Majesty* s  reign,  c,  75,  for  the  better 
management  of  the  land  revenue  of  the  crown,  and  for 
the  sale  of  fee  farm  and  other  unimproveable  rents, 
upon  subsequent  sales  thereof  by  the  purchasers  or  their 
heirs  or  assigns,  to  the  owners  of  the  lands  or  other 
hereditaments  out  of  which  the  same  are  payable,  where 
the  consideration  money  to  be  paid  on  such  subsequent 
iales  shall  not  exceed  the  sum  oflOl, 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties, 

All  transfers  of  shares  in  any  of  the  government  or 
parliamentary  stocks  or  funds. 

For  other  exemptions,  see  theTitles  Grant^  Lease, 
and  at  the  end  of  this  part  of  the  Schedule, 

Conveyance  of  lands  and  rents  belonging  to  the  crown. 
— See  Grant, 

GoNYETANCE  of  any  estate  or  property  in  trust  for  sale 
which  shall  be  intended  onl^  as  a  security  for  money 
or  stock. — See  Mortgage, 

Conveyance  of  the  equity  or  right  of  redemption  or  re- 
version of  lands  or  other  property  to  a  purchaser  in  the 
same  deed  with  a  mortgage,  wadset,  or  other  security 
made  thereupon. — See  Mortgage. 
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Conveyance  of  any  kind  whatever,  not  otherwise  charged 
in  this  schedule^  nor  expressly  exempted  from  all  stamp 

duty 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  ahove 
the  first  1080  words,  a  further  progressive 
duty  of • . 
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Copt,  attested  to  be  a  true  copy,  in  the  form  which  hath 
been  commonly  used  for  that  purpose,  or  in  any  other 
manner  authenticated  or  declared  to  be  a  true  copy,  or 
made  for  the  purpose  of  being  given  in  evidence  as  a 
true  copy,  of  any  agreement,  contract,  bond,  deed,  or 
other  instrument  of  conveyance,  or  any  other  deed 
whatever,  together  with  any  schedule,  receipt,  or  other 
matter  put  or  indorsed  thereon  or  annexed  thereto,  or 
of  any  part  thereof  respectively; 

Where  such  a  copy  shall  be  made  for  the  security- 
or  use  of  any  person  being  a  party  to,  or  taking 
any  benefit  or  interest  immediately  under  such 
agreement,  contract,  bond,  deed,  or  other  in- 
strument   

And  where  any  such  copy  shall  be  made  for  the 
security  or  use  of  any  person  not  being  a  party 
to  or  taking  any  benefit  or  interest  immediately 
under  such  agreement,  contract,  bond,  deed,  or 

other  instrument 

And  for  every  entire  quantity  of  720  words  con- 
tained therein,  over  and  above  the  first  720 

words,  a  further  progressive  duty  of    

And  all  copies  which  shall  at  any  time  be  offered 
in  evidence  shall  be  deemed  to  have  been  made 
for  that  purpose. 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties » 

All  copies  attested  or  authenticated  as  aforesaid^ 
which  shall  he  made  for  the  private  use  only  of  any  per- 
son  having  the  custody  of  the  original  instruments,  or  of 
his  or  her  counsel,  attorney,  or  solicitor. 

Copy,  attested  or  authenticated  as  aforesaid,  or  made  for 


Copy. 


duty 
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of  any  original  will,  testament,  or  codicil,  or  of  the  pro- 
bate or  probate  copy  of  any  will  or  codicil,  or  of  any 
letters  of  administration,  or  of  any  confirmation  of  a 
testament,  testamentary  or  dative,  or  of  any  part  thereof 

respectively ..••         0     1     0 

And  for  every  entire  quantity  of  720  words  con- 
tained in  any  such  copy,  over  and  above  the 
first  720  words,  a  further  progneuive  duty  of . .  0     10 

And  all  copies  which  shall  at  any  time  be  offered 
in  evidence  shall  be  deemed  to  have  been  made 
for  that  purpose. 
Office  Copy  or  extract  of  any  will  or  codicil  deposited  in 

any  ecclesiastical  court  in  England 0     1     0 

And  for  every  entire  quantity  of  90  words  con- 
tained in  any  such  copy  or  extract,  over  and 
above  the  first  90  words,  a  fvaihsr  progressive 

duty  of 0     10 

Copy  or  extract  of  any  memorial,  or  of  the  register  of 
any  memorial,  registered  pursuant  to  any  act  of  Parlia- 
ment made  or  to  be  made  for  the  public  registering  of 

deeds  and  conveyances  in  England 0     5     Q 

And  for  every  piece  of  vellum,  parchment,  or 
paper  upon  which  any  such  copy  or  extract 
shall  be  written,  after  the  first,  a  further /^ro- 

greasive  duty  of   0     5     0 

Copy  or  extract  of  any  deed,  or  of  any  other  instrument 
not  falling  under  the  description  of  law  proceedings^ 
which  shall  be  made  or  taken  from  the  rolls  or  records 

of  any  of  his  Majesty's  courts  at  Westminster 0     2     0 

And  for  every  piece  of  vellum,  parchment,  or 
paper  upon  which  any  such  copy  or  extract 
shall  be  written,  afler  the  first,  a  further  j)ro- 

gressive  duty  of    Q     2     0 

Attested  Copy  or  extract  of  any  deed,  instrument,  or 

writing  given  out  from  any  public  register,  or  from  the 

books  or  records  of  any  court  in  Scotland,  and  not 

otherwise  charged  under  the  head  of  law  proceedings  . .  0      2     6 

And  where  the  same  shall  contain  more  than  600 

words,  then  for  every  entire  quantity  of  600 

words  contained  therein,  over  and  above  the 

first  600  words,  a  further  progressive  duty  of . .  0     2     6 

And  for  any  less  quantity  of  words  contained 
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therein^  over  and  above  the  first  600  words,  or 
over  and  above  any  second,  third,  or  other  full 
quantity  of  600  words,  9i  further  duty  of 


£    %.   d. 


•  •  •  • 


Exemptions  frwn  the  preceding  and  all  other  Stamp  Duties. 

Certified  copies  of  proceedings  and  interlocutors  re* 
quired  or  authorized  in  cases  of  appeal  to  the  House  of 
Lords. 

Copies  or  extracts  of  protests  upon  hills  or  promissory 
notes  for  any  sum  under  40s,  sterling. 

Extracts  of  commissions  of  persons  as  delegates  or 
representatives  to  the  general  assembly y  or  to  any  pres- 
bytery or  church  court  in  Scotland,  and  of  commissions 
of  delegates  to  the  convention  of  royal  burghs,  arid  of 
commissions  of  delegates  from  any  royal  burgh  for  the 
election  of  members  of  Parliament. 
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0       2       6 


BXEMPTI0N8. 


Copyhold  estates,  and  Customary  estates  passing  by 
surrender  and  admittance,  or  by  admittance  only,  and 
not  by  deed;  Instruments  relating  thereto,  notother- 
wise  charged  under  the  head  of  Mortgage,  or  of  Convey- 
ance upon  the  Sale  of  Lands;  viz. 

Any  Surrender  made  out  of  court,  or  the  memo- 
randum thereof,  where  the  clear  yearly  value  of 

the  estate  shall  exceed  20s 

And  where  the  same  shall  not  exceed  20s. . . 
See  also  Conveyance  upon  the  Sale  of  Lands,  ^c,  and 

Mortgage. 
Any  admittance  out  of  court,   or  the  memorandum 
thereof,  where  the  clear  yearly  value  of  the  estate 

shall  exceed  20s 

And  where  the  same  shall  not  exceed  20s 

And  where  both  a  surrender  and  admittance,  or 
more  than  one  surrender  or  admittance,  or  the 
memorandum  thereof,  shall  be  contained  in  the 
same  piece  of  vellum,  parchment,  or  paper, 
whether  upon  a  sale,  mortgage,  or  other  occa- 
sion, the  proper  duty  shall  be  paid  in  respect  to 
each  surrender  and  each  admittance. 
And  where  any  surrender  or  admittance,  or  the 
memorandum  thereof,  together  with  any  sche- 
dule, receipt,  or  other  matter  put  or  indorsed 
thereon  or  annexed  thereto,  shall  contain  2160 
words  or  upwards,  then  for  every  entire  quan- 


1 
0 


0 
5 


Copyhold. 
Surrenders,  &c. 


1     0    0 
0     5     0 


0 
0 


Se?era1  8urren« 
ders  &c.  on 
same  parch- 
ment. 
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on  same  parch- 
ment 


Words. 


Recoveries. 
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£,    «•    d, 
tity  of  1080  words  contained  therein,  over  and 

above  the  first  1080  words,  a  further  progress 

sive  duty  of • 1     0     0 

The    Copy  of  Court  Roll  of  any  surrender  made 
in  court,  where  the  clear  yearly  value  of  the  estate 

shall  exceed  20« 1     0     0 

And  where  the  same  shall  not  exceed  20s 0     5     0 

See  also  Conveyance  upon  the  Sale  of  Lands,  ^c,  and 
Mortgage, 
The   Copy   of  Court   Roll  of    any  admittance    in 
court;  where  the  clear  yearly  value  of  the  estate  shall 

exceed  20« 1     0     0 

And  where  the  same  shall  not  exceed  20« 0     5     0 

And  where  copies  of  both  a  surrender  and  admit- 
tance, or  of  more  than  one  surrender  or  admit- 
tance, shall  be  contained  in  the  same  piece  of 
vellum,  parchment,  or  paper,  whether  upon  a 
sale,  mortgage,  or  other  occasion,  the  proper 
duty  shall  be  paid  in  respect  of  each  surrender 
and  each  admittance,  except  in  the  case  of  a 
recovery  hereinafter  provided  for. 
And  where  the  copy  of  any  such  surrender  or 
admittance,  together  with  any  schedule,  receipt, 
or  other  matter  put  or  indorsed  thereon  or  an- 
nexed thereto,  shall  contain  2160  words  or 
upwards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the 
first  1080  words,  a  further ^ro^rewtre  duty  of.  10     0 

The  Copy  of  Court  Roll  of  the  several  surrenders, 
admittances,  and  other  acts  which  shall  take  place  in 
court  for  the  purpose  of  peifecting  a  Common  Re- 
covery of  any  entailed  copyhold  or  customary  estate 
or  estates,  tenement  or  tenements,  from  the  sur- 
render, to  make  a  tenant  of  the  praecipe,  down  to 
the  admittance  of  the  tenant  in  tail  in  fee,  or  to  the 
admittance  for  life  of  the  former  tenant  for  life,  with 
remainder  to  the  tenant  in  tail  in  fee,  upon  the  sur- 
render of  the  demandant,  both  inclusive,  or  from  the 
surrender  to  make  a  tenant  to  the  praecipe  inclusive, 
to  the  admittance  of  the  tenant  in  tail  or  tenant  for 
life,  otherwise  than  as  aforesaid,  or  to  the  admit- 
tance of  any  other  person,  upon  the  surrender  of  the 
demandant,  exclusive; — ^where  the  clear  yearly  value  f  Five  times 
of  the  estate  shall  exceed  20« • ••......(     1     0    0 
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And  where  the  same  shall  not  exceed  20«, 


{ 


£    9.    d. 
Five  times 

0     5     0 
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And  if  the  copy  of  court  roll  of  any  other  admit- 
tance or  surrender,  admittances  or  surrenders^ 
shall  he  contained  in  the  same  piece  of  vellum, 
parchment,  or  paper  with  the  copy  of  court  roll 
of  the  several  surrenders,  admittances,  and  other 
acts  for  the  purpose  aforesaid,  the  same  shall 
he  charged  with  such  and  the  same  duty  or 
duties  as  if  the  same  had  heen  written  upon  a 
separate  piece  of  vellum,  parchment,  or  paper, 
over  and  above  the  said  duties  hereby  imposed 
on  the  copy  of  court  roll  of  the  recovery. 
Any  voluntary  grant  hy  the  lord  or  lady  or  steward  of 
any  manor,   made  out  of  court,  or  the  memoran- 
dum thereof,  with  or  without  admitttance  thereon; — 
where  the  clear  yearly  value  of  the  estate  shall  ex- 
ceed 20« •  • 


And  where  the  same  shaU  not  exceed  20s. 


{ 
{ 


:{ 


See  also  Conveyance  upon  the  Sale  of  Lands,  ^e,, 

and  Mortgage. 

The  Copy  of  the  Court  Roll  of  any  voluntary  grant 

made  in  court  by  the  lord  or  lady  or  steward  of  any 

manor,  with  or  without  admittance  thereon; — ^where 

the  clear  yearly  value  of  the  estate  shall  exceed  20« 

And  where  the  same  shall  not  exceed  20« / 

See  also  Conveyance  upon  the  Sale  of  Lands,  ^c, 

and  Mortgage, 
And  where  any  voluntary  grant,  or  the  memoran- 
dum or  copy  of  court  roll  thereof,  together  with 
any  schedule,  receipt,  or  other  matter  put  or 
indorsed  thereon  or  annexed  thereto,  shall  con- 
tain 2160  words  or  upwards,  then  for  every  en* 
tire  quantity  of  1080  words  contained  therein, 
over  and  above  the  first  1080  words,  a  further 

progressive  duty  of 

Any  license  to  demise,  or  the  memorandum  thereof,  if 

granted  out  of  court,  and  the  Copy  of  Court  Roll 

of  any  license  to  demise  if  granted  in  court; — where 

the  clear  yearly  value  of  the  estate  shall  exceed  20s. 

And  where  the  same  shall  not  exceed  20s 


BCHKDULE. 


Volnntary 
grants. 


Twice 
1     0    0 

Twice 
0     5     0 


Twice 
1     0     0 

Twice 
0     5     0 


1     0     0 


1 
0 


0 
5 


0 
0 


License  to  de« 
mite. 
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£    «.    d. 


Debenture. 


EXEMPTIONS. 


Exemptiom  from  the  preceding  and  aU  other  Stamp  Duiiet. 

Original  surrenders  out  of  court,  and  copies  of  court 
roll  of  surrenders  in  court,  to  the  uses  of  a  will,  or  to  a 
trustee  for  the  uses  or  purposes  of  a  will. 

The  court  rolls  or  books  of  any  manor  wherein  the 
proceedings  relating  thereto  shall  be  entered  or  minuted. 

See  also  the  General  Exemptions  at  the  end  of  this 
part  of  the  Schedule, 

Debenture  or  Certificate  for  entitling  any  person  to 
receive  any  drawback  of  any  duty  or  duties  or  part  of 
any  duty  or  duties  of  customs  or  excise,  or  any  bounty, 
payable  out  of  tbe  revenue  or  customs  or  excise,  for  or 
in  respect  of  any  goods,  wares,  or  merchandize  export- 
ed, or  shipped  to  be  exported  from  Great  Britain  to 
any  part  beyond  the  seas; 

If  the  same  shall  not  exceed  100/ 0     5 

If  the  same  shaU  exceed  100/.  and  not  exceed 

200/ 0   10 

If  the  same  shall  exceed  200/.  and  not  exceed 

500/ 1     0 

If  the  same  shall  exceed  500/ 2     0 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties, 

All  debentures  or  certificates  for  bounty  which  were 
heretofore  exempted  from  Stamp  Duty  by  any  act  or  acts 
of  Parliament,  granting  a  bounty  on  the  exportation  of 
linens  or  sail  cloth. 


0 

0 

0 
0 


Declaration    Declaration  of  any  use  or  trust,  uses  or  trusts,  of  or 

'     *  concerning  any  estate  or  property,  real  or  personal, 

where  made  by  any  writing  not  being  a  deed  or  will, 

nor  othervnse  charged  in  this  schedtde     . . .  •  • 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2 1 60  words  or 
upwards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the 
first  1080  words,  a  fwrtheT  progressive  duty  of 
If  made  by  deed, — See  Deed, 


1   15     0 


1     5     0 


Deed. 


Deed,  whereby  any  real  burden  shall  be  declared  or  ere- 
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ated  on  lands  or  heritable  subjects  in  Scotland. — See 
Mortgage,  Disposition, 
Deed  containing  an  obligation  to  infeft  any  person  in 
heritable  subjects  in  Scotland  under  a  clause  of  rever- 
sion as  a  security  for  money,  but  without  any  personal 
bond  or  obligation  therein  for  payment  of  the  money  in- 
tended to  be  secured. — See  Mortgage. 
Deed  of  any  kind  whatever  not  otherwise  charged  in  this 
Schedule,  nor  edcpressly  exempted  from  all  stamp  duty 
And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2 160  words  or 
upwards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the  first 
1080  words,  a  ixa^ikitx  progressive  duty  of  ...  • 


£    St    d» 
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1   15     0 


1     5     0 


Defeasance. — Deed  or  other  instrument  of  defeasance 
of  any  conveyance,  disposition,  assignation,  or  tack, 
apparently  absolute,  but  intended  only  as  a  security 
for  money  or  stock. — See  Mortgage, 

Deputation  by  the  commissioners  of  excise. — See  Com- 
mission, 
Deputation  or  appointment  of  a  gamekeeper ••         115     0 

Discharge  for  money. — See  Receipt. 

Dispensation  for  holding  two  ecclesiastical  dignities 
or  benefices,  or  a  dignity  and  a  benefice  in  England, 
where  either  of  them  shall  be  above  the  yearly  value  of 

ten  pounds  in  the  King's  books 40     0     0 

And  in  all  other  cases 25     0     0 

Dispensation  of  any  other  kind  from  the  archbishop  of 
Canterbury  or  the  master  of  the  faculties  for  the  time 
being,  or  from  the  guardian  of  the  spiritualities  during 
a  vacancy  of  the  archbishop's  see    ^0     0     0 

Disposition  of  lands  or  heritable  subjects  in  Scotland 
to  singular  successors  or  purchasers. — See  Convey- 
ance. 

Disposition  of  lands  or  other  heritable  subjects  in  Scot- 
land to  a  purchaser  containing  a  clause  declaring  all  or 
any  part  of  the  purchase  money  a  real  hurden  upon  or 


Defeasance. 


Deputation, 


Discharge. 


Dispensation. 


Disposition. 
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affecting  the  lands  or  heritable  sabjects  thereby  dis- 
poned, or  any  part  thereof; 

Such  disposition  shall  be  charged,  not  only  with 
the  ad  yalorem  and  progressive  duties  herein- 
before charged  on  a  conyeyance  upon  the  sale 
of  lands  or  heritable  sabjects  in  Scotland,  but 
also  with   the   ad   valorem    duty  hereinafter 
charged  on  any  deed  creating  a  real  burden 
on  lands  in  Scotland. — See  Conveyance^  Mort' 
gage. 
Disposition  in  security  in  Scotland. — See  Mortgage. 
Disposition  of  any  wadset,  heritable  bond,  &c. — See 

Mortgage, 
Disposition  of  any  lands  or  other  property,  heritable 
or  moveable,  in  Scotland,  or  of  any  right  or  interest 
therein,  not  otherwise  charged  in  this  Schedule  ...... 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  above 
the  first  1080  words,  a  farther  progressive  duty 
of 


£    «•    d. 


1   15     0 


1     5     0 


DOCQDET. 


DocQUET  made  on  passing  under  the  great  seal  of  the 
United  Kingdom  any  grant,  letters  patent,  exempUfi- 
cation,  constat,  or  other  instrument  requiring  a 
docquet    


0     2     0 


Donation. 


Donation  by  his  Majesty,  his  heirs  or  successors,  or 
by  any  other  patron. 

Of  any  ecclesiastical  benefice,   dignity,   or  pro- 
motion in  England,  of  the  yearly  value  of  ten 
pounds  or  upwards  in  the  King's  books     .... 
Of  any  other  ecclesiastical  benefice,  dignity,  or 
promotion  whatsoever  in  England 


20    0 
10    0 


0 
0 


Draft. 

ElK. 


Draft  for  money. — See  Bill  of  Exchange, 
EiK  to  a  reversion. — See  Mortgage. 


EXCBANQB. 


Exchange. — Any  deed  whereby  any  lands  or  other  here- 
ditaments or  heritable  subjects  in  England  or  Scot- 


REPEAL  OF  STAMP  DUTIES  ON  DEEDS,  fitc. 

land  shall  be  conveyed,  or  any  copyhold  or  customary 
lands  or  hereditaments  in  England  shall  be  covenanted 
to  be  surrendered,  in  exchange  for  other  lands  or  here- 
ditaments or  heritable  subjects; 

If  no  sum  of  money,  or  only  a  sum  under  300/., 
shall  be  paid  or  agreed  to  be  paid  for  equality 
of  exchange,  the  ordinary  duty  of 


£    8,    d. 
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1  15     0 


Th«9ame€Kl 


And  if  a  sum  of  300/.  or  upwards  shall  be  paid  or  I  one?  Ht^miu 
agreed  to  be  paid  for  equality  of  exchange  . . . .  j  of  money  9^!S^ 

I  or  Offned  to  be  M 

And  where  any  such  deed  of  exchange,  together 
with  any  schedule,  receipt,  or  other  matter  put 
or  indorsed  thereon  or  annexed  thereto,  shall 
contain  2160  words  or  upwards,  then  for  every 
entire  quantity  of  1080  words  contained  there- 
in, over  and  above  the  first  1080  words,  a 
further  progressive  duty  of. 

If  the  deed  be  liable,  in  the  first  instance,  to  a 

duty  of  U.  I5s 1     5     0 

Or  if  liable  to  a  higher  duty  in  the  first  instance         10     0 

And  any  duplicate  of  any  such  deed  of  exchange 
shall  be  charged  with  the  same  duty  or  duties, 
and  if  the  exchange  shall  be  effected  or  secured 
by  separate  conveyances  or  covenants  by  dis- 
tinct deeds,  each  deed  shall  be  charged  with 
the  same  duty  or  duties. 

And  in  case  there  shall  be  more  than  one  deed 
for  completing  the  title  to  the  lands  or  other 
hereditaments  or  hereditable  subjects  conveyed 
by  either  party,  the  principal  deed  only  shall  be 
charged  under  this  head  of  exchange;  and  any 
subordinate  or  collateral  deed  shall  be  charged 
with  the  duty  to  which  it  may  be  liable  under 
any  other  description  in  this  schedule. 


SCREDULFm 


Several  deeds* 


Exemplification  or  constat  under  the  great  seal  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  of 
any  letters  patent  or  grant  made  or  to  be  made  by  his 
Majesty,  his  heirs  or  successors,  or  by  any  of  his  royal 
predecessors,  of  any  honourj  dignity,  promotion,  fran- 

VOL.  II.  Q  Q 


EXEMVLIFICA 
TION. 


i 
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affecting  the  lands  or  heritable  subjects  thereby  dis- 
poned, or  any  part  thereof; 

Such  disposition  shall  be  charged,  not  only  with 
the  ad  valorem  and  progressive  duties  herein- 
before charged  on  a  conveyance  upon  the  sale 
of  lands  or  heritable  subjects  in  Scotland,  but 
also  with  the  ad  valorem  duty  hereinafter 
charged  on  any  deed  creating  a  real  burden 
on  lands  in  Scotland. — See  Conveyance,  Mort^ 
gage. 
Disposition  in  security  in  Scotland. — See  Mortgage, 
Disposition  of  any  wadset,  heritable  bond,  &c. — See 

Mortgage. 
Disposition  of  any  lands  or  other  property,  heritable 
or  moveable,  in  Scotland,  or  of  any  right  or  interest 

therein,  not  otherwise  charged  in  this  Schedule 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  above 
the  first  1080  words,  a  tarther  progressive  duty 
of 


£      M.     d. 


1    15     0 


1      5     0 


DOCQUET. 


Docquet  made  on  passing  under  the  great  seal  of  the 
United  Kingdom  any  grant,  letters  patent,  exemplifi- 
cation, constat,  or  other  instrument  requiring  a 
docquet , 


0     2     0 


Donation. 


Donation  by  his  Majesty,  his  heirs  or  successors,  or 
by  any  other  patron. 

Of  any  ecclesiastical  benefice,   dignity,   or  pro- 
motion in  England,  of  the  yearly  value  of  ten 
pounds  or  upwards  in  the  King's  books     • .  •  • 
Of  any  other  ecclesiastical  benefice,  dignity,  or 
promotion  whatsoever  in  England  • 


20     0     0 
10     0     0 


Draft, 


Draft  for  money. — See  Bill  of  Exchange. 


Eix. 


EiK  to  a  reversion. — See  Mortgage. 


ExcHANOB.       Exchange. — Any  deed  whereby  any  lands  or  other  here- 
ditaments or  heritable  subjects  in  England  or  Scot- 
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land  shall  be  conveyed,  or  any  copyhold  or  customary 
lands  or  hereditaments  in  England  shall  be  covenanted 
to  be  surrendered,  in  exchange  for  other  lands  or  here- 
ditaments or  heritable  subjects; 

If  no  sum  of  money,  or  only  a  sum  under  300/., 
shall  be  paid  or  agreed  to  be  paid  for  equality 
of  exchange,  the  ordinary  duty  of  .......... 
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1  15     0 


I  loremdutifiu 

And  if  a  sum  of  300/.  or  upwards  shall  be  paid  or  j  om?  on*tiSr«ato 
agreed  to  be  paid  for  equality  of  exchange  . .  • .  "i  o/moM^  equal  to 

I  or  Offreodtobeio 
KpeM, 

And  where  any  such  deed  of  exchange,  together 
with  any  schedule,  receipt,  or  other  matter  put 
or  indorsed  thereon  or  annexed  thereto,  shall 
contain  2160  words  or  upwards,  then  for  every 
entire  quantity  of  1080  words  contained  there- 
in, over  and  above  the  first  1080  words,  a 
further  progressive  duty  of. 

If  the  deed  be  liable,  in  the  first  instance,  to  a 

dutyofl/.  15« 1     5     0 

Or  if  liable  to  a  higher  duty  in  the  first  instance         10     0 

And  any  duplicate  of  any  such  deed  of  exchange 
shall  be  charged  with  the  same  duty  or  duties, 
and  if  the  exchange  shall  be  effected  or  secured 
by  separate  conveyances  or  covenants  by  dis- 
tinct deeds,  each  deed  shall  be  charged  with 
the  same  duty  or  duties. 

And  in  case  there  shall  be  more  than  one  deed 
for  completing  the  title  to  the  lands  or  other 
hereditaments  or  hereditable  subjects  conveyed 
by  either  party,  the  principal  deed  only  shall  be 
charged  under  this  head  of  exchange;  and  any 
subordinate  or  collateral  deed  shall  be  charged 
with  the  duty  to  which  it  may  be  liable  under 
any  other  description  in  this  schedule. 


BCHEDULR. 


Several  deedi. 


Exemplification  or  constat  under  the  great  seal  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  of 
any  letters  patent  or  grant  made  or  to  be  made  by  his 
Majesty,  his  heirs  or  successors,  or  by  any  of  his  royal 
predecessors,  of  any  honour,  dignity,  promotion,  fran- 

YOL.  II.  Q  Q 
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TION. 
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Extracts. 


Factort. 


Facoltt. 


FEOrFMBNT. 


Further 
Cuargc. 

Gift. 
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«    #.    A 

chise»  liberty,  or  privilege^  or  of  any  lands,  office,  or 

other  thing  whatsoever; 

For  every  skin,  sheet,  or  piece  of  veDam,  parch- 
ment, or  paper  upon  which  any  soeh  exemplifi- 
cation or  constat  shall  be  written    5     0     0 

Extracts  from  registers  and  records  in  England  and 
Scotland. — See  Copy, 

Factory,  in  the  nature  of  a  power  of  attorney  in  Scot- 
land.— See  Letter  of  Attorney. 

Faculty,  license,  or  commission  for  admitting  or  au- 
thorizing any  person  to  act  as  a  notary  public  in 
England    30     0    0 

FACtiLTY,  license,  or  commission  for  admitting  or  au- 
thorizing any  person  to  act  as  a  notary  pubUc  in  Scot- 
land        20     0     0 

Faculty  from  the  Archbishop  of  Canterbury  or  the  mas- 
ter of  the  faculties  for  the  time  being,  or  firom  the 
guardian  of  the  spiritualities  during  a  vacancy  of  the 
archbishop's  see,  not  otherwise  charged •  • .       30     0     0 

Feoffment  of  lands  or  other  hereditaments  in  England 
upon  the  sale  or  mortgage  thereof.  >— See  Convey  once. 
Mortgage, 
Feoffment  of  lands  or  other  hereditaments  in  England, 

not  otherwise  charged ; 1    15     0 

And  where  the  same  shall  contain  any  letter  or 
letters  of  attorney  to  deliver  or  receive  seisin,  a 

further  duty  of    1    15     0 

And  where  the  same,  together  with  any  such 
letter  or  letters  of  attorney,  and  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,'over  and  above  the 
first  1080  words,  a  further  progressive  duty  of  16    0 

Further  Charge. — See  Mortgage. 

Gift  of  ultimus  hseres,  bastardy,  escheat,  or  forfeiture  in 
Scotland. — See  Grant, 
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Gift  of  the  vacant  stipend  of  any  parish  in  Scotland 
whereof  the  presentation  to  the  church  shall  belong  to 
the  crown     
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Grant  or  letters  patent  under  the  great  seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  the 
seal  of  the  duchy  or  county  Palatine  of  Lancaster,  or 
under  the  seal  kept  and  used  in  Scotland  in  place  of  the 
great  seal  formerly  used  there; 

Of  the  honour  or  dignity  of  a  duke   350     0     0 

•— of  a  marquis    300     0     0 

of  an  earl    250     0     0 

of  a  viscount  ....•,..     200     0     0 

• of  a  baron 150     0     0 

• of  a  baronet    100     0     0 

Of  a  cong^  d'elire  to  any  dean  and  chapter  for 

the  election  of  an  archbishop  or  bishop 30     0     0 

Of  the  royal  assent  to  or  signification  of  the  elec- 
tion made  by  any  dean  and  chapter,  or  of  the 
nomination  and  presentation  by  his  Majesty,  his 
heirs  or  successors,  in  default  of  such  election, 
of  any  person  to  be  an  archbishop  or  bishop  . .  30  0  0 
Of  or  for  the  restitution  of  the  temporalities  to  any 

archbishop  or  bishop   . . . » , 30     0     0 

Of  any  other  honour,  dignity,  or  promotion  what- 
soever, or  of  any  franchise,  liberty,  or  privilege 
to  any  person  or  persons,  body  or  bodies  politic 

or  corporate     30    0    0 

And  where  two  or  more  honours  or  dignities  shall 
be  granted  by  the  same  letters  patent  to  the 
same  person,  such  letters  patent  shall  be 
charged  with  the  proper  duty  in  respect  of  the 
highest  in  point  of  rank  only. 
And  where  any  honour  or  dignity,  honours  or 
dignities,  shall  be  granted  to  any  person  or  per- 
sons in.  remainder,  the  letters  patent  shall  be 
charged  with  such  further  duty  in  respect  of 
every  remainder  as  would  have  been  payable 
for  an  original  grant  of  the  same  honour  or  dig- 
nity, honours  or  dignities. 
And  where  any  such  grant  or  letters  patent  shall 
be  contained  in  more  than  one  skin,  sheet,  or 
piece  of  vellum,  parchment,  or  paper,  then  for 
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every  skin,  sheet,  or  piece  thereof,  after  the 

first,  a  further  progressive  duty  of  ••..••••• .        20     0     0 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

Commissions  of  rebellion  in  process. 
Letters  patent  or  briefs  for  collecting  charitable 
benevolences. 

Letters  patent  for  confirming  any  dispensation  herein- 
before charged  with  a  duty. 

Letters  patent  appointing  sheriffs  in  England,  and 
the  writs  of  assistance  accompanying  such  letters  pa- 
tent. 
Grant  or  warrant  of  precedence  to  take  rank  among 
nobility  under  the  sign  manual  of  his  Majesty,  his  heirs 

or  successors    100     0     0 

Grant  or  license  under  the  sign  manual  to  take  and  use 
a  surname  and  arms,  or  a  surname  only,  in  compliance 

with  the  injunctions  of  any  will  or  settlement    50     0     0 

Grant  or  license  under  the  sign  manual  to  take  and  use 
a  surname  and  arms,  or  a  surname  only,  upon  any 

voluntary  application   «...        10     0     0 

Grant  of  arms  or  armorial  ensigns  only,  under  the  sign 
manual,  or  by  any  of  the  kings  of  arms  of  England  or 

Scotland 10     0     0 

Grant,  lease,  or  tack,  under  the  great  seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  the  seal  of 
the  Exchequer  in  England,  or  the  seal  of  the  duchy 
or  county  palatine  of  Lancaster,  or  the  seal  kept  and 
used  in  Scotland  in  place  of  the  great  seal  formerly  used 
there;  or  under  the  privy  seal  in  England,  or  the 
quarter  seal  or  privy  seal  in  Scotland,  unless  directed 
to  the  great  seal;  or  under  the  royal  sign  manual  of 
his  Majesty,  his  heirs  or  successors,  unless  directed  to 
any  of  the  seals  aforesaid; 

Of  any  lands,  tenements,  hereditaments,  or  herit- 
able subjects,  whatever  the  tenure  thereof  may 
be,  which  have  or  shall  come  to  his  Majesty, 
his  heirs  or  successors,  by  escheat  or  forfeiture^ 
or  i^s  ultimus  hares,  or  by  reason  of  the  same 
being  purchased  by  or  for  any  alien;  or  which 
his  Majesty,  his  heirs  or  successors,  is  or  shall 
be  otherwise  entitled  to  in  right  of  the  crown, 
and  be  authorized  to  dispose  of  absolutely  as  he 
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or  they  shall  think  fit,  whether  such  grant,  lease, 
or  tack  shall  he  in  fee  or  fee  tail,  or  for  term  of 
life  or  years; 

Or  of  any  lands,  tenements,  hereditaments,  or 
heritahle  sahjects  helonging  to  the  duchy  of 
Lancaster,  or  helonging  to  the  crown  in  Scotland, 
whereof  his  Majesty,  his  heirs  or  successors,  is 
or  shall  he  authorized  to  make  only  certain 
limited  grants,  leases,  or  tacks,  whether  such 
grant,  lease,  or  tack  shall  be  for  term  of  life  or 
years; 

Or  of  any  goods,  chattels,  or  personal  or  move- 
able estate,  or  other  profit  whereof  the  grant  is 
not  otherwise  charged  in  this  schedule; 

Where  such  grant,  lease,  or  tack  shall  be  intended 
to  operate  in  any  degree  as  a  gift,  except  in  the 
cases  next  hereinafter  mentioned,  then  for  every 
skin,  sheet,  or  piece  of  vellum,  parchment,  or 
paper  upon  which  the  same  shall  be  written,  a 
duty  of 

And  where  any  such  grant,  lease,  or  tack,  operat- 
ing as  a  gift,  shall  be  of  lands  or  other  here- 
ditaments or  heritable  subjects  vested  in  his 
Majesty,  his  heirs  or  successors,  by  escheat  or 
as  tdtimus  hares  for  want  of  heirs  of  any  per- 
son who  was  a  bare  trtistee  thereof,  or  seised 
into  the  hands  of  the  crown  upon  any  outlawry 
in  a  civil  action  at  the  suit  of  any  of  his  Ma- 
jesty's subjects     

And  if  any  such  grant,  lease,  or  tack,  charged 
with  a  duty  of  \L  15«.,  together  with  any 
schedule,  receipt,  or  other  matter  put  or  in- 
dorsed thereon  or  annexed  thereto,  shall  con- 
tain 2160  words  or  upwards,  then  for  every 
entire  quantity  of  1080  words  contained  therein, 
over  and  above  the  first  1080  words,  a  further 
progressive  duty  of * 

And  where  any  such  grant,  lease,  or  tack  shall  be 
made  for  what  shall  be  deemed  and  intended  as 
difuU  and  adequate  consideration  for  the  same. 
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1     15       0 


1     5     0 


The 


a*  on  a  grant, 
lease,  or  tack  qf 
.      V  the  like  detcrlp' 

either  in  money  paid  at  once,  or  in  rent,  or  in  i  twn  matte  b^an^ 
lands  or  hereditaments  given  in  exchange  or  |  'm^^m*. 
otherwise 


598 


SCHRDVLK. 


BXCMPTIOMS. 


Grant  (oon- 
itnued). 


55  GEO.  in.  c.  184. 

Grant  or  convejance  under  the  seal  of  the  duchy  or 
Lancaster,  made  in  pursuance  of  the  act  passed  in  the 
lyth  year  of  his  Majesty's  reign,  c.  45,  for  enabling 
the  chancellor  and  council  of  the  duchy  to  sell  certain 
rents,  and  to  enfranchise  copyhold  and  customary  tene- 
ments within  their  survey. 


£   8.   d. 


Th»i 


SceCovTBT* 

ASCB. 


The 


ytheBkai 
hisMva^tm*' 


Exemptions  Jrom  the  preceding  and  all  other  Stamp  DuHeSy  except 
the  Duty  on  the  Receipt  for  the  Consideration  Money, 

All  grants  and  conveyances  under  the  seal  of  the 
duchy  of  Lancaster^  made  in  pursuance  of  the  said 
act  of  the  19M  year  of  his  Majesty  s  reign^  where 
the  consideration  money  paid  for  the  same  shall  not 
exceed  10/. 


Grant,  lease,  or  other  conveyance  from  his  Majesty,  his^ 
heirs  or  successors,  of  any  lands,  tenements,  or  here- 
ditaments, or  of  any  personal  estate,  being  respectively 
the  private  property  of  his  Majesty,  his  heirs  or  suc- 
cessors, and  subject  to  his  or  their  absolute  disposal  by 
virtue  of  the  act  passed  in  the  40th  year  of  his  Ma- 
jesty's reign,  concerning  the  disposition  of  certain  real 
and  personal  property  of  his  Majesty,  his  heirs  or  suc- 
cessors   • • 

Grant  under  the  great  seal  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  the  seal  kept  and  used  in 
Scotland  in  place  of  the  great  seal  formerly  used 
there;  or  under  the  privy  seal  in  England,  or  the 
quarter  seal  or  privy  seal  in  Scotland,  unless  directed 
to  the  great  seal;  or  under  the  sign  manual  of  his 
Majesty,  his  heirs  or  successors,  unless  directed  to  any 
of  the  seals  aforesaid;  out  of  the  civil  list,  either  of 
England  or  Scotland,  or  out  of  any  other  fund  not 
being  part  of  the  supplies  of  the  year,  or  appropriated 
by  Parliament. 

Of  any  definite  and  certain  sum  or  sums  of  money y 

Not  amounting  to  100/ •  •  • 

Amounting  to  100/.  and  not  amounting  to  250/. 

Amounting  to  250/.  and  not  amounting  to  500/. 

Amounting  to  500/.  and  not  amounting  to  750/. 

Amounting  to  750/.  and  not  amounting  to  1000/. 

AmounUng  to   1000/.    or    upwards;     for  every 
1000/.  thereof     


1 

10 

0 

4 

0 

0 

10 

0 

0 

20 

0 

0 

30 

0 

0 

5     0    0 
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Or  of  anj  annuity  or  pension. 

Not  amounting  to  lOOZ.  per  annum 1   10     0 

Amounting  to  100/.  and  not  amounting  to  200Z. 

per  annum    4     0     0 

Amounting  to  200/.  and  not  amounting  to  400/. 

per  annum • 10     0     0 

Amounting  to  400Z.  and  not  amounting  to  600/. 

per  annum    20     0     0 

Amounting  to  600/.  and  not  amounting  to  800/. 

per  annum    30     0     0 

Amounting  to  800/.  and  not  amounting  to  1000/. 

per  annum    40     0     0 

Amounting  to  1000/.  per  annum  or  upwards .  • . .       50     0     0 
But  where  any  such  grant  of  an  annuity  or  pension 
shall  be  made  in  confirmation  or  by  way  of  re« 
newal  only  of  any  former  grant  of  the  like  amount 

and  description,  then  only  a  duty  of 110     0 

And  where  several  and  distinct  annuities  or  pensions 
shall  be  granted  to  or  for  the  benefit  of  different 
persons  by  the  same  instrument,  the  proper  duty 
shall  be  charged  in  respect  of  each  annuity  or 
pension;  but  where  the  grant  shall  be  of  any  an* 
nuity  or  pension  to  or  for  the  benefit  of  two  or 
more  persons  jointly,  the  duty  shall  be  charged  in 
respect  of  the  whole. 
Grant  or  appointment  by  his  Majesty,  his  heirs  or  suc- 
cessors, or  by  any  other  person  or  persons,  body  politic 
or  corporate,  of  or  to  any  office  or  employment,  by 
letters  patent,  deed,  or  other  writing; 

Where  the  salary,  fees,  and  emoluments  apper- 
taining thereto  shall  not  amount  to  50/.   per 

annum 2     0     0 

And  where  the  same  shall  amount  to  50/.  and  not 

amount  to  100/.  per  annum     4     0     0 

And  where  the  same  shall  amount  to  100/.  and 

not  amount  to  200/.  per  annum 6     0     0 

And  where  the  same  shall  amount  to  200/.  and 

not  amount  to  300/.  per  annum 12     0     0 

And  where  the  same  shall  amount  to  300/.  and 

not  amount  to  500/.  per  annum •  •       25     Q     Q 

And  where  the  same  shall  amount  to  500/.  and 

not  amount  to  750/.  per  annum  • • 35    0    0 
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SCHEDULE.  And  where  the  same  shall  amount  to  750L  and 

^  not  amount  to  1000^.  per  annum    50     0     0 

And  where  the  same  shall  amount  to  1000/.  and 

not  amount  to  1500/.  per  annum    75     0     0 

And  where  the  same  shall  amount  to  1500/.  and 

not  amouut  to  2000/.  per  annum    100     0     0 

And  where  the  same  shall  amount  to  2000/.  and 

not  amount  to  3000/.  per  annum    150     0     0 

And  where  the  same  shall  amount  to  3000/.  per 

annum  or  upwards 200     0     0 

The  said  fees  and  emoluments  to  be  estimated 
according  to  the  average  amount  thereof  for 
three  years  preceding^  where  practicable,  and  in 
other  cases,  according  to  the  best  information 
that  can  be  obtained. 

And  where  any  such  grant  or  appointment  shall 
be  made  to  or  of  two  or  more  persons  jointly, 
with  separate  and  distinct  salaries,  fee,  or  emo- 
luments, the  same  shall  be  charged  with  a 
separate  and  distinct  duty  in  respect  of  each 
person,  according  to  the  amount  of  the  salary, 
fees,  and  emoluments  appertaining  to  such  per- 
son. 

Provided  always,  that  no  duty  shall  be  charged 
in  respect  of  any  person  to  whom  any  office  or 
employment  shall  be  granted  anew  upon  the 
revocation  of  any  former  grant  or  appointment 
thereof,  and  who  shall  have  paid  a  stamp  duty 
on  such  former  grant  or  appointment,  unless 
the  salary,  fees,  and  emoluments  appertaining 
to  such  person  shall  be  in  any  manner  aug- 
mented;   and  in   that  case  a  duty  shall  be 
charged  in  respect  of  such  person  only  in  pro- 
portion to  the  amount  of  the  augmentation. 
Grant  by  copy  of  court  roll. — See  Conveyance,  Copy- 
hold, 
Grant  upon  the  sale  of  any  property  not  belonging  to 
the  crown. — See  Conveyance, 

Heritable       Heritable  Bond. — See  Bond,  Mortgage, 
Bond. 

Institution.     Institution,  granted  by  any  archbishop,  bishop,  chan- 
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cellor,  or  other  ordinary,  or  by  any  ecclesiastical  court, 
in  and  to  any  ecclesiastical  benefice,  dignity,  or  promo- 
tion in  England; 

Where  the  same  shall  proceed  upon  a  presenta- 
tion           2     0    0 

And  where  it  shall  proceed  upon  the  petition  of 
the  patron  to  be  himself  admitted  and  in- 
stituted, if  the  benefice,  dignity,  or  promotion 
shall  be  of  the  yearly  value  of  ten  pounds  or 

upwards  in  the  King's  books 30     0     0 

Or  if  the  same  shall  be  of  any  other  description       15     0     0 
But  such  petition  shall  not   be  liable  to  any 
Stamp  Duty. 
Institution,  by  any  presbytery  or  other  competent 
authority,  to  ecclesiastical  benefices  in  Scotland. —  See 
Collation, 
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Inventory. — See  Schedule. 


Intbntort. 


Land-tax.  Instruments  relating  to  the  redemption  and 
sale  thereof. — See  the  General  Exemptions  at  the  end 
of  this  part  of  the  Schedule, 


Land-tax. 


Leases  or  tacks  of  land,  &c.,  belonging  to  his  Majesty  in 

right  of  the  crown,  or  otherwise. — See  Grant. 
Leases  or  tacks  of  lands,  &c.,  not  belonging  to  his  Ma- 
jesty, yiz. 
Lease  (or  bargain  and  sale)  for  a  year. — See  Bargain 

and  Sale, 
Lease  or  tack  of  any  lands,  hereditaments,  or  heritable' 
subjects  granted  in  consideration  of  a  sum  of  money  by 
way  of  fine,  premium,  or  grassum  paid  for  the  same, 
without  any  yearly  rent,    or  with  any  yearly  rent 

under  20/ 

(Save  and  except  leases  and  tacks  for  a  life  or  lives 
not  exceeding  three,  or  for  a  term  of  years  de- 
terminable with  a  life  or  lives  not  exceeding 
three,  by  whomsoever  granted,  and  leases  for  a 
term  absolute  not  exceeding  twenty-one  years, 
granted  by  ecclesiastical  corporations,  aggregate 
•     or  sole,) 
Lease  or  tack  of  any  lands,  hereditaments,  or  heritable 
subjects,  at  a  yearly  rent,  without  any  sum  of  money 


Leases. 


Themmedutifat 
fitt  the  oonr€ih- 

aitee  on  the  eale 
'  qfUnndafitraewm 


Fine  without 
rent,  or  under 
20/. 


Rent,  without 
fine. 
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scHEDPn.  by  way  of  fine^  pranium^  or  grassnm  paid  for  the 

same; 

Where  the  yearly  rent  shall  not  amoont  to  20/. .         10   0 
And  where  the  same  shall  amount  to  20/.  and 

not  amount  to  100/.     . , ,  • 1  10   0 

And  where  the  same  shall  amount  to  100/.  and 

not  amount  to  200/ 2    0   0 

And  where  the  same  shall  amount  to  200/.  and 

not  amount  to  400/ 3    0   0 

And  where  the  same  shall  amoimt  to  400/.  and 

not  amount  to  600/ • A    0   0 

And  where  the  same  shall  amount  to  600/.  and 

not  amount  to  800/ 5    0   0 

And  where  the  same  shall  amount  to  800/.  and 

not  amount  to  1000/ S    0   0 

And  where  the  same  shall  amount  to  1000/.  or 

upwards 10    0    0 

Fine  and  reot     Lease  or  tack  of  any  lands,  hereditaments,  or  heritable  (i 

subjects  granted  in  consideration  of  a  sum  of  money  by  J  mti!^ 
way  of  fine,  premium,  or  grassum,  and  also  of  a  yearly  |  jtrmimKulcm- 
rent  amounting  to  20/.  or  upwards \  renetm^«fm 

(Save  and  except  the  leases  and  tacks  hereinbefore 
excepted.) 

Other  leasee.       Lease  or  tack  of  any  kind  not  otherwise  charged  in  this 

schedule 1  IS    0 

And  for  the  counterpart   or  duplicate  of   any^ 

lease  or  tack  hereby  charged  with  a  duty  not  SmAakmm 
exceeding  1/ .J 

And  for  the  counterpart  or  duplicate  of  any  other 
lease  or  tack  whatsoever 1  10    0 

And  where  any  such  lease  or  tack,  counterpart  or 
duplicate  as  aforesaid,  together  with  any  sche- 
dule, receipt,  or  other  matter  put  or  indorsed 
thereon  or  annexed  thereto,  shall  contain  2160 
words  or  upwards,  then  for  every  entire  quan- 
tity of  1080  words  contained  therein,  over  and 
above  the  first  1080  words,  a  further  progres- 
sive  duty  of •  •  • .  •         1     0    0 

EXcupTiONS,  Exemptions  from  the  preceding  and  all  other  Stamp  Duties* 

Leases  or  tacks  of  waste  or  uncultivated  lands  to  any 
poor  or  labouring  persons  for  any  term  not  exceeding 
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three  lives  or  ninety-nine  years,  where  the  fine  shall  not 
exceed  five  shillingSf  nor  the  reserved  rent  one  guinea 
per  annum,  and  the  counterparts  or  duplicates  of  aH 
such  leases. 
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Letter  or  power  of  attoraey  made  by  any  petty  officer.  Letter  op 

seaman,  marine,  or  by  the  executors  or  administrators  attorney,    c 

of  any  such  person,  for  receiving  prize  money    ••••••         0     1     0 

■  and  for  receiving  wages  ......         1     0    0 

Letter  of  attorney  for  the  sale,  transfer,  acceptance,  or 
receipt  of  dividends  of  any  of  the  government  or  par- 
liamentary stocks  or  funds 1     0     0 

Letter  or  power  of  attorney  of  any  other  kind,  or  com- 
mission or  factory  in  the  nature  thereof 110     0 

And  where  the  same,  together  with  any  schedule 
or  other  matter  put  or  indorsed  thereon  or  an- 
nexed thereto,  shall  contain  2160  words  or  up- 
wards, then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the 
first  1080  words,  a  (urtheT  progressive  duty  of  10     0 

Exemption  from  the  preceding  and  all  other  Stamp  Duties,  bzbmftions. 

Letters  of  attorney  for  the  receipt  of  dividends  of 
any  definite  and  certain  share  of  the  government  in* 
parliamentary  stocks  or  ftnds  producing  a  yearly  divi- 
dend  of  less  than  three  pounds. 

Letter  of  license  from  creditors  to  a  debtor 1  IS     0 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  there- 
on or  annexed  thereto,  shall  contain  2160 
words  or  upwards,  then  for  every  entire  quanti- 
ty of  1080  words  contained  therein,  over  and 
above  the  first  K8D  words,  a  fuTther  progreS' 
sive  duty  of 1     5     0 

Letters  of  marque  and  reprisal    .         5     0    0 

Letters  patent. — See  Grant. 

Letter  of  reversion  in  Scotland. — See  Mortgage, 

License  for  marriage  in  England,  if  special  ••••. 5     0    0  License. 

■■  ■       if  not  special 0  10     0 

License  to  be  granted  by  any  archbishop,   bishop. 
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Ticar-general,  or  other  competent  authority  in  Engliind 
for  the  non-residence  of  any  clergyman  upon  his  liying^ 
pursuant  to  the  act  of  the  43rd  year  of  his  Majesty's 

reign     

License  of  any  kind,  not  otherwise  charged  in  this 
Schedule,  which  shall  pass  the  seal  of  any  archhishop, 
hishop,  chancellor,  or  other  ordinary,  or  of  any  ecclesi- 
astical court  in  England,  or  which  shall  be  granted  by 
any  presbytery  or  other  ecclesiastical  power  in  Scot- 
land   


i&    «.   d. 


1     0    0 


2     0    0 


EXEMPTIONS.  Exenyptions  from  the  preceding  and  all  other  Stamp  Duties, 

Licenses  to  stipendiary  curates  in  England,  wherein 
the  annual  amount  of  the  stipend  shall  he  specified; 
and  licenses  for  the  non-residence  of  clergymen  upon 
their  livings,  where  granted  on  the  ground  of  there 
being  no  house  or  no  fit  house  ofresidenxic  thereon. 

License  {em-    LICENSE  to  use  and  exercise  the  calling  or  occupation 

tinutS),  of  an  appraiser 0  10    0 

To  be  taken  out  yearly  by  every  person  who  shall 

exercise  the  said  calling  or  occupation,  or  make 

any  appraisement  or    valuation   hereinbefore 

charged  with  a  duty,  for  or  in  expectation  of 

any  gain,  fee,  or  reward,  except  licensed  ouc- 

tioneers. 

License  to  be  taken  out  yearly  by  any  banker  or 

bankers,  or  other  person  or  persons  who  shall  issue 

any  promissory  notes  for  money  payable  to  the  bearer 

on  demand,  and  allowed  to  be  re-issued 30     0     0 

License  to  be  taken  out  yearly  for  using  or  exercising 
the  trade  or  business  of  a  pawnbroker  within  the  cities 
of  London  and  Westminster,  or  within  the  limits  of  the 

twopenny  post 15     0     0 

And  for  using  or  exercising  the  trade  or  business 

of  a  pawnbroker  elsewhere • «  7  10     0 

License  to  exercise  the  faculty  of  physic. — See  Admission, 
License  to  act  as  a  notary  publie. — See  Faculty, 
License  to  demise  copyhold  lands. — See  Copyhold, 

Marriage  Li-  Marriage  License. — See  License, 

CENSE. 

Matricula-     Matriculation  in  the  universities. — See  Admission, 

IIOK. 
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Memorial  to  be  registered  pursuant  to  any  act  of  Par- 
liament made  or  to  be  made  for  the  public  registering 

of  deeds  and  conveyances  in  England 0  10     0 

And  for  every  piece  of  veUam,  parchment,  or 
paper  upon  which  any  such  memorial  shall  be 
written  after  the  first,   a  further  progrem/oe 

duty  of 0  10     0 

Memorial  to  be  registered  or  enrolled,  pursuant  to  act 
of  Parliament,  of  any  deed  or  instrument,  deeds  or  in- 
struments, whereby  any  annuity  shall  be  granted  or 

secured  in  England 1     0     0 

And  for  every  piece  of  vellum,  parchment,  or 
paper  upon  which  any  such  memorial  shall  be 
written  after  the  first,  a  further  progressive 
duty  of 1     0     0 
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Mortgage,  conditional  surrender  by  way  of  mortgage, 
further  charge,  wadset,  and  heritable  bond,  disposition, 
assignation,  or  tack  in  security,  and  eik  to  a  reversion 
of  or  affecting  any  lands,  estate,  or  property,  real  or 
personal,  heritable  or  moveable  whatsoever; 

Also  any  deed  containing  an  obligation  to  infeft 
any  person  in  an  annual  rent,  or  in  lands  or 
other  heritable  subjects^  in  Scotland,  under  a 
clause  of  reversion,  but  without  any  personal 
bond  or  obligation  therein  contained  for  pay- 
ment of  the  money  or  stock  intended  to  be  se- 
cured; 
Also  any  conveyance  of  any  lands,  estate,  or  pro- 
perty whatsoever  in  trust  to  be  sold  or  other- 
wise converted  into  money,  which  shall  be  in- 
tended only  as  a  security,  and  shall  be  re- 
deemable before  the  sale  or  other  disposal 
thereof  either  by  express  stipulation  or  other- 
wise, except  where  such  conveyance  shall  be 
made  for  the  benefit  of  creditors  ffenerally,  or 
for  the  benefit  of  creditors  specified  who  shall 
accept  the  provision  made  for  payment  of  their 
debts  in  fill  satisfaction  thereof,  or  who  shall 
exceed  five  in  number; 
Also  any  defeasance,  letter  of  reversion,  back 
bond,  declaration,  or  other  deed  or  writing  for 
defeating  or  making  redeemable,  or  explaining 
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Conveyance  in 
trust  for  sale, 


ExctptUm. 


Defeasance* 


606 


SCHEDULE. 


Ag'eerr.ent, 
frCi  with  depo- 
lit  of  deeds. 
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or  qaalifying  any  convejance,  diaposition,  as- 
signation or  tack  of  any  lands,  estate,  or  pro- 
perty whatsoever  which  shall  he  apparently 
ahsolnte,  hut  intended  only  as  a  security; 
Also  any  agreement,  contract,  or  bond,  accom- 
panied with  a  deposit  of  title-deeds,  for  making 
a  mortgage,  wadset,  or  any  such  other  security 
or  conyeyance  as  aforesaid,  of  any  lands,  estate, 
or  property  comprised  in  such  title-deeds,  or 
for  pledging  or  charging  the  same  as  a  secu- 
rity; 
And  also  any  deed  whereby  a  real  burden  shall  be 
declared  or  created  on  lands  or  heritable  sub- 
jects in  Scotland; 
Where  the  same  respectively  shall  be  made  as  a 
security  for  the  payment  of  any  definite  and 
certain  sum  of  money  advanced  or  lent  at  the 
time,  or  previously  due  and  owing  or  forborne 
to  be  paid,  being  payable. 

Not  exceeding  50/ 

Exceeding  501,  and  not  exceeding  100/ 

Exceeding  100/.  and  not  exceeding  200/.   •  • 

Exceeding  200/.  and  not  exceeding  300/.   .  • 

Exceeding  300/.  and  not  exceeding  500/.  . . 

Exceeding  500/.  and  not  exceeding  1000/. .  • 

Exceeding  1000/.  and  not  exceeding  20O0/. 

Exceeding  2000/.  and  not  exceeding  3000/. 

Exceeding  3000/.  and  not  exceeding  4000/. 

Exceeding  4000/.  and  not  exceeding  5000/. 

Exceeding  5000/.  and  not  exceeding  10,000/. 

Exceeding  10,000/.  and  not  exceeding  15,000/. 

Exceeding  1 5,000/.  andnot  exceeding  20,000/. 

Exceeding  20,000/ 

And  where  the  same  respectively  shall  be  made 
as  a  security  for  the  repayment  of  money  to  be 
thereafter  lent,  advanced  up  or  paid,  or  which 
may  become  due,  on  an  account  current,  to- 
gether with  any  sum  already  advanced  or  due, 
or  without,  as  the  case  may  be,  other  than  and 
except  any  sum  or  eums  of  money  to  he  ad^ 
vanced  for  the  insurance  of  any  property  com- 
prised in  such  mortgage  or  security  against 
damage  byfire,  or  to  be  advanced  for  the  in* 
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suranee  of  any  life  or  UoeSy  purnumi  to  any 
agreement  in  any  deed  whereby  any  annuity 
shall  be  granied  or  eeeured  for  euch  life  or 
lives. 

If  tlie  total  amount  of  the  money  secured,  or  to 
be  ultimately  recoverable  thereupon,  shall  be 
uncertain  and  without  any  limit 

But  if  the  total  amount  of  the  money  secured,  or^  Themne&uty 
to  be  ultimately  recoverable  thereupon,  shall  be  \giigearw9d»et 
limited  not  to  exceed  a  given  sum J  «*m^ 

And  were  the  same  respectively  shall  be  made  as^ 
a  security  for  the  transfer  or  re-transfer  of 
any  share  in  any  of  the  government  or  par- 
liamentary stocks  or  funds,  or  in  the  stock  and 
funds  of  theGfovemor  and  Company  of  the  Bank 
of  England,  or  of  the  East  India  Company,  or 
of  the  South  Sea  Company,  in  consideration  of 
stock  or  money  advanced  or  lent  at  the  time,  or 
previously  due  and  owing,  or  forborne  to  be 
paid,  being  payable .« 

And  where  the  same  respectively  shall  be  made  as 
a  security  for  the  payment  of  a  sum  of  money, 
and  also  for  the  transfer  or  re-transfer  of  a 
share  in  any  of  the  said  stocks  or  funds,  the 
said  ad  valorem  duty  shall  be  charged  in  respect 
of  each. 

And  in  case  the  same  respectively  shall  be  made 
as  a  security  for  the  payment  or  transfer  to  dif- 
ferent persons  of  separate  and  distinct  sums  of 
money,  or  shares  in  any  of  the  said  stocks  or 
funds,  the  said  ad  valorem  duty  shall  be  charged 
for  and  in  respect  of  each  separate  and  distinct 
sum  of  money,  or  share  in  any  of  the  said  stocks 
or  funds  therein  specified  and  secured,  and  not 
upon  the  aggregate  amount  thereof. 

And  where  any  such  mortgage  or  wadset,  or  other 
instrument  hereby  charged  with  the  same  duty 
as  a  mortgage  or  wadset,  together  with  any 
schedule,  receipt,  or  other  matter  put  or  in- 
dorsed thereon  or  annexed  thereto,  shall  contain 
2160  words  or  upwards,  then  for  every  entire 
quantity  of  1080  words  contained  therein,  over 
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and  above  the  first  1080  words,  a  further  pro- 

grewive  duty  of    1    0    0 

Mortgage,  &c. — Anj  transfer  or  assignment,  disposi- 
tion or  assignation  of  any  mortgage  or  wadset,  or  of 
any  such  other  security  as  aforesaid,  or  of  the  benefit 
thereof,  and  of  the  money  or  stock  thereby  secured,  in 
all  cases  where  the  person  entitled  to  the  right  of  re- 
demption or  reversion  shall  not  be  made  a  party  to 
such  transfer  or  assignment,  disposition  or  assignation, 
and  also  where  the  person  who  originally  made  the 
mortgage,  wadset,  or  other  security  shall  continue  en- 
titled to  the  right  of  redemption  or  reversion,  and  shall 
be  made  a  party  to  such  transfer  or  assignment,  dis- 
position or  assignation;  provided  no  further  sum  of 
money  or  stock  be  added  to  the  principal  money  or 

stock  already  secured 11^    ^ 

And  in  all  other  cases  such  transfer  or  assign-  (J^HSSHii 
ment,  disposition  or  assignation,  shall  be  charged^  'p^JZi] 

With V.H*(. 

And  where  any  such  transfer  or  assignment,  dis- 
position or  assignation  hereby  charged  with  a 
duty  of  1/.  15<.,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2 1 60  words  or 
upwards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the 
first    1080   wordsy   a  further  and  progressive 

duty  of 

Provided  always,  that  where  several  distinct  deeds 
or  instruments,  falling  within  the  description  of 
any  of  the  instruments  hereby  charged  with  the 
said  ad  valorem  duty  on  mortgages  and  wadsets, 
shall  be  made  at  the  same  time  for  securing  the 
payment  or  transfer  of  one  and  the  same  sum 
of  money,  or  one  and  the  same  share  of  any  of 
the  stocks  or  funds  before  mentioned,  the  said 
ad  valorem  duty,  if  exceeding  2/.,  shall  be  charged 
only  on  one  of  such  deeds  or  instruments;  and 
all  the  rest  shall  be  charged  with  the  duty  to 
which  the  same  may  be  liable  under  any  more 
general  description  of  such  deeds  or  instruments 
contained  in  this  schedule;  and,  if  required  for 
the  sake  of  evidence,  all  the  rest  of  such  deeds 
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or  instraments  shall  be  also  stamped  with  some 
particular  stamp  for  denoting  or  testifying  the 
payment  of  the  said  ad  valorem  duty  on  all  the 
said  deeds  or  instruments  being  produced  duly 
stamped  with  the  duties  hereby  charged  there- 
on. 

And  where  any  copyhold  or  customary  lands  or 
hereditaments  shall  be  mortgaged  by  means  of 
a  conditional  surrender  or  grant,  the  said  ad 
valorem  duty  shall  be  charged  on  the  surrender 
or  grant,  or  the  memorandum  thereof  if  made 
out  of  court,  or  on  the  copy  of  court  roll  of  the 
surrender  or  grant  if  made  in  court;  and  copies 
of  court  roll,  made  after  the  31st  day  of  August, 
1815,  of  surrenders  and  grants  made  in  court 
before  or  upon  that  day,  and  subsequent  to  the 
10th  day  of  October,  1808,  shall  be  charged 
with  the  said  ad  valorem  duties;  but  copies  of 
court  roll  of  surrenders  and  grants  made  before 
or  upon  the  10th  day  of  October,  1808,  shall 
not  be  liable  thereto. 

And  where  any  copyhold  or  customary  lands  or 
hereditaments  shall  be  mortgaged  or  charged 
together  with  other  property  for  securing  one 
and  the  same  sum  of  money,  or  one  and  the  same 
share  of  any  of  the  stocks  or  funds  before  men- 
tioned, the  said  ad  valorem  duty  shall  be  charged 
on  the  deed  or  instrument  relating  to  the  other 
property. 

And  where  there  shall  be  duplicates  of  any  deed 
or  instrument  chargeable  with  the  said  ad 
valorem  duty  on  mortgages  and  wadsets  exceed- 
ing 21.,  one  of  them  only  shall  be  charged  there- 
with, and  the  other  or  others  shall  be  charged 
with  the  duty  to  which  the  same  may  be  liable 
under  any  more  general  description  in  this 
schedule;  and  on  the  whole  being  produced 
duly  stamped  as  hereby  required,  the  latter 
shall  also  be  stamped  with  a  particular  stamp 
for  denoting  or  testifying  the  payment  of  the 
said  ad  valorem  duty. 
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Exemptions  from  the  said  ad  valorem  Duty  on  Mortgages,  ^.,  bvt 
not  from  any  other  Duty  to  which  the  same  may  be  liable. 

Any  deed  or  other  instrument  made  in  pursuance  of 
and  conformably  to  any  agreement^  contract,  or  bond 
charged  with  and  which  shall  actually  have  paid  the 
said  ad  valorem  duty,  or  the  ad  valorem  duty  on  mort- 
gages granted  by  the  act  of  the  48th  year  of  his  Ma- 
jesty*s  reign  before  mentioned. 

Any  deed  or  other  instrument  made  for  the  further 
assurance  only  of  any  estate  or  property  already  mort- 
gaged, pledged,  or  charged  as  a  security  by  any  deed  or 
instrument  which  shall  have  paid  the  said  ad  valorem 
duty  hereby  charged,  or  the  ad  valorem  duty  on  mort- 
gages or  heritable  bonds  imposed  by  the  act  of  the  44tk 
or  the  act  of  the  4Sth  year  of  his  Mt^esty^s  reign 
before  mentioned. 

Any  deed  or  other  instruments  made  as  an  additional 
or  further  security  for  any  sum  or  sums  of  money,  or  any 
share  or  shares  of  any  of  the  stocks  or  funds  before 
mentioned  already  secured  by  any  deed  or  instrument 
which  shall  have  paid  the  said  ad  valorem  duty  hereby 
charged,  or  the  ad  valorem  duty  on  mortgages  or  herit" 
able  bonds  charged  by  the  said  act  qf  the  44th  or  the 
said  act  of  the  48 th  year  of  his  Mqfestjfs  reign,  to  be 
exempt  f^om  the  said  ad  valorem  duty  hereby  charged  so 
far  as  regards  such  sum  or  sums  of  money,  or  s^tfi/oh  s/iara 
or  shares  of  any  of  the  said  stocks  or  finds  before 
secured,  in  case  such  additional  or  further  security  shall 
be  made  by  the  same  person  or  persons  who  made  the 
original  security;  but  if  any  further  sum  of  monej  or 
stock  shall  be  added  to  the  principal  money  or  stock 
already  secured,  or  shall  be  thereby  secured  to  any 
other  person,  the  said  ad  valorem  duty  shall  be  charged 
in  respect  of  such  further  sum  of  money  or  stock. 

And  if  necessary,  for  the  sake  of  evidence,  the  deeds 
and  instrumeats  hereby  exempted  from  the  said  ad 
valorem  duty  shall  be  stamped  with  a  particular  stamp 
for  denoting  or  testifying  the  payment  of  the  ad  valorem 
duty  upon  all  the  deeds  and  instruments  relating  to  the 
particular  transaction  being  produced,  and  appearing  to 
be  duly  stamped  with  the  duties  to  which  they  were 
liable. 
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For  General  Exemptions  from  the  preceding  and  all 
other  Stamp  Duties,  see  the  end  of  this  part  of  the 
Schedule, 
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Mortgage,  Wadset,  &c.,  with  the  conveyance  of  the 
equity  or  right  of  redemption  or  reversion,  or  other 
matter  in  the  same  deed ;  viz. 

Where  any  deed  or  writing  shall  operate  as  a  mort- 
gage or  other  instrument  hereby  charged  with 
the  ad  valorem  duty  on  mortgages,  and  also  as 
a  conveyance  of  the  equity  or  right  of  redemp- 
tion or  reversion  of  any  lands,  estate,  or  pro- 
perty therein  comprised,  to  or  in  trust  for  or 
according  to  the  direction  of  a  purchaser,  such 
deed  or  writing  shall  be  charged  not  only  with 
the  said  ad  valorem  duty  on  mortgages,  but  also 
with  the  ad  valorem  duty  hereinbefore  charged 
on  a  conveyance  upon  the  sale  of  any  property; 
but  where  the  equity  or  right  of  redemption  or 
reversion  shall  be  thereby  conveyed  or  limited 
in  any  other  manner,  such  deed  or  writing  shall 
be  charged  only  as  a  mortgage; 

And  in  all  other  cases  where  a  mortgage  or  other 
instrument  hereby  charged  with  the  ad  valorem 
duty  on  mortgages  shall  be  contained  in  one 
and  the  same  deed  or  writing  with  any  other 
matter  or  thing,  (except  what  shall  be  incident 
to  such  mortgage  or  other  instrument)^  such 
deed  or  writing  shall  be  charged  with  the  same 
duties  (except  the  progressive  duty)  as  such 
mortgage  or  other  instrument  and  such  other 
matter  or  thing  would  have  been  separately 
charged  with  if  contained  in  separate  deeds  or 
writings. 

And  where  any  such  deed  or  writing  as  is  men- 
tioned in  the  two  preceding  dauses,  together 
with  any  schedule,  receipt,  or  other  matter  put 
or  indorsed  thereon  or  aanexed  thereto,  shall 
contain  2160  words  or  upwards,  then  for  every 
entire  quantity  of  1060  worda  contauied  tberei*^ 
over  and  above  the  first  1080  words,  a  further 

progressive  duty  of 

br2 


Mortgage  : 


vith  convey- 
ance of  equity 
of  redemption; 


with  other 
matter; 
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Mutual  Dis- 
position. 

Nomination. 


Notarial 
Act. 


Ordxr. 


Partition. 
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Mutual  Disposition  or  conveyance  in  Scotland. — See 
Exchange  and  Partition, 

Nomination  bj  his  Majesty,  his  heirs  or  successors,  or 
by  any  other  patron,  to  any  perpetual  curacy  in 
England 

Notarial  Act;  any  whatsoever,  not  otherwise  charged 
in  this  schedule. 

And  for  every  sheet  or  piece  of  paper,  parchment, 
or  vellum  upon  which  the  same  shall  be  written, 
after  the  first,  a  further  progressive  duty  of    . . 

Order  for  the  payment  of  money. — See  Bill  of  Ex- 
change, 

Partition. — Any  deed  whereby  any  lands  or  other 
hereditaments  or  heritable  subjects  in  England  or  Scot- 
land shall  be  conveyed,  or  any  copyhold  or  customary 
lands  or  hereditaments  in  England  shall  be  covenanted 
to  be  surrendered,  in  order  to  effect  Sipartition  or^dioi- 
sion  thereof  among  coparceners,  joint  tenants,  or  tenants 
in  common,  heirs  portioners,  conjuz  fiars,  or  joint  pro- 
prietors of  any  sort; 

If  no  sum  of  money,  or  only  a  sum  under  300/., 
shall  be  paid  or  agreed  to  be  paid  for  equality 
of  partition  or  division,  the  ordinary  duty  of . . 
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0     5     0 


And  if  any  sum  or  sums  of  money  amounting  to 

300/.  or  upwards  shall  be  paid  or  agreed  to  be-(  n^y 
paid  for  equality 


1   15     0 


/oraoemiqr- 

RAeMb 
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And  where  any  such  deed  of  partition  or  division, 
together  with  any  schedule,  receipt,  or  other 
matter  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2160  words  or  upwards, 
then  for  every  entire  quantity  of  1080  words 
contained  therein,  over  and  above  the  first  1080 
words,  a  further  progressive  duty  of. 

If  the  deed  be  liable  in  the  first  instance  to  a  duty 
of  1/.  15* 

Or  if  liable  to  a  higher  duty  in  the  first  instance . 
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1 
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And  any  duplicate  of  any  such  deed  of  partition 
or  division  shall  be  charged  ^ith  the  same  duty 
or  duties. 

And  in  case  there  shall  be  more  than  one  deed  for 
completing  the  title  to  the  estate  or  interest 
conveyed  by  either  party,  the  principal  deed 
only  shall  be  charged  under  this  head  of  parti- 
tion, and  any  subordinate  or  collateral  deed 
shall  be  charged  with  the  duty  to  which  it  may 
be  liable  under  any  other  description  in  this 
schedule. 
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Duplicates. 


Several  deeds. 


Passport 


0     5     0   Passport. 


Pawnbroker's  license. — See  License, 

Policy  of  assurance  or  insurance,  or  other  instrument, 
by  whatever  name  the  same  shall  be  called,  whereby 
any  insurance  shall  be  made  upon  any  life  or  lives,  or 
upon  any  event  or  contingency  relating  to  or  depending 
upon  any  life  or  lives; 

Where  the  sum  insured  shall  not  amount  to  500/.  1 

And  where  it  shall  amount  to  500/.  and  not  to 

1000/. 2 

And  where  it  shall  amount  to  1000/.  and  not  to 

3000/ 3 

And  where  it  shall  amount  to  3000/.  and  not  to 

5000/ 4 

And  where  it  shall  amount  to  5000/.  or  upwards  5 
Policy  of  assurance  or  insurance,  or  other  instrument, 
by  whatever  name  the  same  shall  be  called,  whereby 
any  insurance  shall  be  made  of  or  upon  any  building, 
goods,  wares,  merchandize,  or  other  property,  from 
loss  or  damage  hj  fire  only,  by  any  public  company,  or 
other  person  or  persons  duly  licensed,  or  who  ought 
to  be  licensed  by  the  commissioners  of  stamps,  pur- 
suant to  the  act  of  the  22nd  year  of  his  Majesty's 
reign,  c.  48,  or  by  the  Royal  Exchange  or  London  As- 
surance Corporation 0     1     0 

And  for  and  in  respect  of  every  insurance  from 
loss  or  damage  by  fire  only,  which  shall  at  any 
tim^  after  the  2&th  day  of  September,  1815,  be 
made  or  renewed  or  continued  by  any  public 


Pawnbrok- 
ers* License. 

Policy  op  As- 
surance. 
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company,  or  other  person  or  persons  licensed, 
or  who  ought  to  he  licensed,  as  above  men- 
tioned, or  by  the  Royal  Exchange  or  London 
Assurance  Corporation,  a  duty  of  three  shillings 
for  every  100/.  insured,  for  a  year,  and  at  and 
after  that  rate  for  any  fractional  part  of  lOOZ. 
insured,  and  for  any  fractional  part  of  a  year  as 
well  as  for  any  number  of  years  for  which  the 
insurance  shall  be  made  or  renewed,  or  con- 
tinued; but  no  fraction  of  a  penny  shall  be 
charged    

Exen^tions. 

Insurtmces  on  public  hospitals,  and  on  property  in 
any  foreign  kingdom  or  state  in  amity  with  his  Majesty, 
his  heirs  or  successors. 
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Policy  of  assurance  or  insurance,  or  other  instrument, 
by  whatever  name  the  same  shall  be  called,  whereby 
any  insurance  shall  be  made  pursuant  to  the  act  of  the 
50th  year  of  his  Majesty's  reign,  c.  35,  by  any  per- 
son or  persons,  not  being  licensed  pursuant  to  the  said 
act  of  the  22nd  year  of  his  Majesty's  reign,  of  or 
upon  any  building,  goods,  wares,  merchandize,  or  other 
property,  situated  and  being  in  any  of  the  island^  set- 
tlements, or  territories  belonging  to  or  under  the 
dominion  of  his  Majesty,  his  heirs  or  successors,  in 
the  West  Indies,  or  elsewhere  beyond  the  seas,  from 
loss  or  damage  by  fire,  for  any  period  of  time  not  ex- 
ceeding twelve  calendar  months  •....• • 

And  also  the  further  or  additional  duty  following, 

viz. 
If  the  whole  sum  insured  shall  not  exceed  100/. .  • 
And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  1 00/.  and  also  for  any  fractioaud 
part  of  100/.  whereof  the  same  shall  consist  . . 
Policy  of  assurance  or  insurance,  or  other  instrument, 
by  whatever  name  the  same  shall  be  called,  whereby 
any  insurance  shall  be  made  upon  any  ship  or  vessel,  or 
upon  any  goods,  merchandize,  or  other  property  on 
board  of  any  ship  or  vessel,  or  upon  the  freight  of  any 
ship  or  vessel,    or  upon   any  other  interest  in  or 
relating  to  any  ship  or  vessel  which  may  lawfully  be 


0     2     6 


0     5     0 


0     5     0 
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insured,  for  or  upon  any  voyage  from  any  port  or  place  schedule. 

in  the  United  Kingdom  of  Great  Britain  and  Ireland,  or 
in  the  islands  of  Guernsey,  Jersey,  Aldemey,  or  Sark, 
or  the  Isle  of  Man,  to  any  other  port  or  place  in  the 
said  kingdom  or  islands,  or  Isle  of  Man; 

Where  the  premium  or  consideration  for  such  in- 
surance, actually  and  bona  fide  paid,  given,  or 
contracted  for,   shall  not  exceed  the  rate  of 
twenty  shillings  per  centum  on  the  sum  in- 
sured; 
If  the  whole  sum  insured  shall  not  exceed  lOOZ. . .         0     13 
And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  whereof  the  same  shall  consist  . .         0     13 
And  where  the  premium  or  consideration  for  such 
insurance,  actually  and  bon^  fide  paid,  given,  or 
contracted  for,  shall  exceed  the  rate  of  twenty 
shillings  per  centum  on  the  sum  insured; 
If  the  whole  sum  insured  shall  not  exceed  100/. .         0     2     6 
And  if  the  whole  sum  insured  shall  exceed  100/., 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  whereof  the  same  shall  consist  . .         0     2     6 
But  if  the  separate  interests  of  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy  or 
instrument,  then  the  said  duty  of  \s,  3d,  or 
2s,  6d,,   as  the  case  may  require,    shall  be 
charged  thereon  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  1 00/.  which  shall  be  thereby 
insured  upon  ant/  separate  and  distinct  interest. 
Policy  of  assurance  or  insurance,  or  other  instrument, 
by  whatever  name  the  same  shall  be  called,  whereby 
any  insurance  shall  be  made  upon  any  ship  or  vessel, 
or  upon  any  goods,  merchandize,  or  other  property  on 
board  of  any  ship  or  vessel,  or  upon  the  freight  of 
any  ship   or  vessel,   or  upon   any  other   interest  in 
or  relating  to  any  ship  or  vessel  which  may  lawfully 
be  insured,  for  or  upon  any  other  voyage  than  is  here- 
inbefore specified,  or  for  any  certain  term  or  period  of 
time,  not  exceeding  twelve  calendar  months; 

Where  the  premium  or  consideration  for  such  in- 
surance, actually  and  hont  fide  paid,  given,  or 
contracted  for,   shall  not  exceed  the  rate  of 
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8CHBDULX.  twenty  shillings  per  centum  on  the  sum  in- 

sured; 
•iSSc  If  the  whole  sum  insured  shall  not  exceed  *1000/.         0     2     6 

And  if  the  whole  sum  insured  shall  exceed  100/., 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  whereof  the  same  shall  consist   . .  0     2     6 

And  where  the  premium  or  consideration  for  such 
insurance,  actually  and  hona  fide  paid,  given, 
or  contracted  for,  shall  exceed  the  rate  of 
twenty  shillings  per  centum  on  the  sum  in- 
sured; 
If  the  whole  sum  insured  shall  not  exceed  100/. .  0     5     0 

And  if  the  whole  sum  insured  shall  exceed  100/., 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  whereof  the  same  shall  consist  . .  0     5     0 

But  if  the  separate  interests  of  two  or  more 
distinct  persons  shall  be  insured  by  one  policy 
or  instrument,  then  the  said  duty  of  2s.  6d,  or 
5«.,  as  the  case  may  require,  shall  be  charged 
thereon  in  respect  of  each  and  every  fractional 
part  of  100/.  as  well  as  in  respect  of  every  full 
sum  of  100/.  which  shall  be  thereby  insured 
upon  any  separate  and  distinct  interest. 
Policy  of  assurance  or  insurance,  or  other  instrument, 
by  whatever  name  the  same  shall  be  called,  whereby 
any  insurance  commonly  called  a  mutual  insurance 
shall  be  made,  or  whereby  divers  persons  shall  insure 
or  agree  to  insure  one  another,  without  any  premium 
or  pecuniary  consideration,  from  any  loss,  damage,  or 
misfortune  that  may  happen  of  or  to  any  ship  or  ves- 
sel, or  any  goods,  merchandize,  or  other  property  on 
board  of  any  ship  or  vessel,  or  the  freight  of  any  ship 
or  vessel,  or  any  other  interest  in  or  relating  to  any 
ship  or  vessel  which  may  lawfully  be  insured; 

Upon  any  voyage  from  any  port  or  place  in  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
or  in  the  islands  of  Guernsey,  Jersey,  Aldemey, 
or  Sark,  or  the  Isle  of  Man,  to  any  other  port 
or  place  in  the  said  kingdom  or  islands,  or 
Isle  of  Man; 
For  every  sum  of  100/.  and  also  for  each  and 
every  fractional  part  of  100/.  thereby  insured 
to  any  person  or  persons 0     2     6 
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Upon  any  other  voyage  whatsoever,  or  for  any 
certain  term  or  period  of  time  not  exceeding 
twelve  calendar  months; 

For  &vtrj  sum  of  100/.  and  also  for  each  and 
every  fractional  part  of  100/.  thereby  insured 

to  any  person  or  persons 

Policy  of  assurance  or  insurance,  or  other  instrument 
by  whatever  name  the  same  shall  be  called,  whereby 
any  other  lawful  insurance  whatsoever  not  hereinbefore 
charged  shall  be  made  upon  any  property  or  interest 
whatever,  from  loss  or  damage  of  any  kind; 

Where  the  premium  or  consideration  for  such  in- 
surance, actually  and  bond  fide  paid,  given,  or 
contracted  for,  shall  not  exceed  the  rate  of 
twenty  shillings  per  centum  on  the  sum 
insured; 

If  the  whole  sum  insured  shall  not  exceed  100/. . 

And  if  the  whole  sum  insured  shall  exceed  100/., 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  whereof  the  same  shall  consist  . . 

And  where  the  premium  or  consideration  for  such 
insurance,  actually  and  bona  fide  paid,  given, 
or  contracted  for,  shall  exceed  the  rate  of  twen- 
ty shillings  per  centum  on  the  sum  insured; 
and  also  where  the  insurance  shall  be  made  for 
any  other  than  a  pecuniary  consideration; 

If  the  whole  sum  insured  shall  not  exceed  100/. 

And  if  the  whole  sum  insured  shall  exceed  100/., 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  whereof  the  same  shall  consist  • . 

But  if  the  separate  interests  of  two  or  more 
distinct  persons  shall  be  insured  by  one  policy 
or  instrument,  then  the  said  duty  of  2s,  6d,  or 
5s.,  as  the  case  may  require,  shall  be  charged 
thereon  in  respect  of  each  and  every  fractional 
part  of  100/.  as  well  as  in  respect  of  every 
full  sum  of  100/.  which  shall  be  thereby  in- 
sured upon  any  separate  and  distinct  interest. 
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Power  of  Attorney. — See  Letter  of  Attorney, 

Precept  of  clare  constat,  to  give  seisin  of  lands  or  other 

heritable  subjects  in  Scotland 

And  where  the  same  shall  contain  2160  words  or 


0    9    0 


Power  of  At- 
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PR£CEPT. 
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BCHEDULB.  upwords,  then  for  every  entire  quantity  of  1080 

words  contained  therein,  orer  and  above  the 
first  1080  words,  a  further  progressive  duty  of         0     9     0 

Presenta-        Presentation  by  his  Majesty,  his  heiiis  or  successors, 
"""•  or  by  any  other  patron; 

To  any  ecclesiastical  benefice,  dignity^  or  promo- 
tion in  £ngland,  of  the  yearly  value  of  ten 
pounds  or  upwards,  in  the  King's  books    ....        20     0     0 
To  any  other  ecclesiastical  benefice,  dignity,  or 

promotion  whatsoever  in  England 10     0     0 

Pkocu RATION.  Procuration,  Deed  or  other  instrument  of 110    0 

And  where  the  same,  together  with  any  schedule 
or  other  matter  put  or  indorsed  thereon  or  an- 
nexed thereto,  shall  contain  2160  words  or  up- 
wards, then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the 
first  1080  words,  a  further  progressive  duty  of         10     0 

Promissory       Promissory  Note  for  the  payment,  to  the  bearer  on 
^®^*'  demand,  of  any  sum  of  money. 

Not  exceeding  one  pound  and  one  shilling 0 

Exceeding  1/.  \s,  and  not  exceeding  21.  2s 0 

Exceeding  21,  2s.  and  not  exceeding  5/.  5s 0 

Exceeding  5/.  bs,  and  not  exceeding  10/ 0 

Exceeding  10/.  and  not  exceeding  20/. 0 

Exceeding  20/.  and  not  exceeding  30/ 0 

Exceeding  dOL  and  not  exceeding  50/.    0 

Exceeding  50/.  and  not  exceeding  100/ 0 

Which  said  notes  may  be  re-issued  after  pay- 
ment thereof,  as  often  as  shall  be  thought  fit. 
Promissory  Note  for  the  payment,  in  any  other  manner 
than  to  the  hearer  on  demand^  but  not  exceeding  two 
months  after  date,  or  sixty  days  after  sight,  of  any  sum 
of  money, 

Amounting  to  40«.  and  not  exceeding  5/.  5« 0      1     0 

Exceeding  5/  5«.  and  not  exceeding  20/.    0      1     6 

Exceeding  20/.  and  not  exceeding  30/ 0     2     0 

Exceeding  30/.  and  not  exceeding  50/ •         0     2     6 

Exceeding  50/.  and  not  exceeding  100/ 0     3     6 

These  notes  are  not  to  be  re-issued  after  being 
once  paid. 
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Promissory  Note  for  the  payment,  either  to  the  bearer 
on  demand  or  in  any  other  manner  than  to  the  bearer 
on  demand,  but  not  exceeding  two  months  after  date, 
or  sixty  dajs  after  sight,  of  any  sum  of  money, 

Exceeding  100^.  and  not  exceeding  200^.   

Exceeding  200Z.  and  not  exceeding  300Z 

Exceeding  300Z.  and  not  exceeding  500Z 

Exceeding  500/.  and  not  exceeding  1000/. 

Exceeding  1000/.  and  not  exceeding  2000/. 
Exceeding  2000/.  and  not  exceeding  3000/. 

Exceeding  3000/ 

The  notes  are  not  to  be  re-issued  after  being 
once  paid. 
Promissory  Note  for  the  payment  to  the  bearer  or 
otherwise,  at  any  time  exceeding  two  months   after 
date  or  sixty  days  after  sight,  of  any  sam  of  money, 

Amounting  to  40«.  and  not  exceeding  5/.  be 

Exceeding  5/.  be,  and  not  exceeding  20/ 

Exceeding  20/.  and  not  exceeding  30/ 

Exceeding  30/.  and  not  exceeding  50/ 

Exceeding  50/.  and  not  exceeding  100/. 

Exceeding  100/.  and  not  exceeding  200/.    

Exceeding  200/.  and  not  exceeding  300/ 

Exceeding  300/.  and  not  exceeding  500/ 

Exceedlag  500/.  and  not  exceeding  1000/ 

Exceeding  1000/.  and  not  exceeding  2000/.    .... 

Exceeding  2000/.  and  not  exceeding  3000/ 

Exceeding  3000/ 

These  notes  are  not  to  be  re-issued  after  being 

once  paid. 

Promissory  Note  for  the  payment  of  any  sum  of 

money  by  instalments,  or  for  the  payment  of  several 

sums  of  money  at  different  days  or  times,  so  that  the 

whole  of  the  money  to  be  paid  shall  be  definite  and 

certain 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  promissory  notes,  within  the 
intent  and  meaning  of  this  schedule;  viz. 
All  notes,  promising  the  payment  of  any  sum  or 
sums  of  money  out  of  any  particular  fund, 
which  may  or  may  not  be  available;  or  upon  any 
condition  or  contingency,  which  may  or  may 
not  be  performed  of  happen;  if  the  same  shall 
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be  made  payable  to  the  bearer,  or  to  order,  and 
if  the  same  shall  be  definite  and  certain,  and 
not  amount  in  the  whole  to  twenty  pounds. 
And  all  receipts  for  money  deposited  in  any  bank, 
or  in  the  hands  of  any  banker  or  bankers, 
which  shall  contain  any  agreement  or  memo- 
randum importing  that  interest  shall  be  paid  for 
the  money  so  deposited. 

ExemptioTM  from  the  Duties  on  Promiswry  Notes, 

All  notes  promising  the  payment  of  any  sum  or  mms 
of  money  out  of  any  particular  fund,  which  may  or 
may  not  be  available ;  or  upon  any  condition  or  contin- 
gency,  which  may  or  may  not  be  performed  or  hajf^en ; 
where  the  same  shall  not  be  made  payable  to  the  bearer 
or  to  order y  and  also  where  the  same  shall  be  made 
payable  to  the  bearer  or  to  order,  if  the  same  shall 
amount  to  twenty  pounds,  or  be  indefinite. 

And  all  other  instruments,  bearing  in  any  degree 
the  form  or  style  of  promissory  notes,  but  which  in  law 
shall  be  deemed  special  agreements,  except  those  hereby 
expressly  directed  to  be  deemed  promissory  notes. 

But  such  of  the  notes  and  instruments  here  ex- 
empted from  the  duty  on  promissory  notes  shall 
nevertheless  be  liable  to  the  duty  which  may 
attach  thereon  as  agreements  or  otherwise. 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

All  promissory  notes  for  the  payment  of  money  issued 
by  the  governor  and  company  of  the  Bank  of  Eng- 
land, 
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Protest. 


Protest  of  any  bill  of  exchange  or  promissory  note,  for 
any  sum  of  money, 

Not  amounting  to  20^ 0     2     0 

Amounting  to  20/.  and  not  amounting  to  100/.  . .  0     3     0 

Amounting  to  100/.  and  not  amounting  to  500/.         0     5     0 

Amounting  to  500/.  or  upwards 0  10     0 

Protest  of  any  other  kind     0     5     0 

And  for  every  sheet  or  piece  of  paper,  parchment, 
or  vellum  upon  which  the  same  shall  be 
written,  afler  the  first,  a  further  progressive 
dutyof tf  ••t»»t9f  •»»••         0     5     0 
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Purchase  Deed. — See  Conveyance  on  the  sale  of  lands, 
&c. 

Real  Burden  on  lands  in  Scotland,  deed  creating. — 
See  Mortgagey  Disposition, 

Receipt  or  discharge,  given  for  or  upon  the  payment  of 
money. 

Amounting  to  21,  and  not  amounting  to  5/ 

Amounting  to  5/.  and  not  amounting  to  10/ 

Amounting  to  10/.  and  not  amounting  to  20/.   . . 

Amounting  to  20/.  and  not  amounting  to  50/.    . . 

Amounting  to  50/.  and  not  amounting  to  100/. . . 

Amounting  to  100/.  and  not  amounting  to  200/. 

Amounting  to  200/.  and  not  amounting  to  300/. 

Amounting  to  300/.  and  not  amounting  to  500/. 

Amounting  to  500/.  and  not  amounting  to  1000/. 

Amounting  to  1000/.  or  upwards    

And  where  any  sum  of  money  whatever  shall  he 
therein  expressed  or  acknowledged  to  he  re- 
ceived in  full  of  all  demands 

And  any  note,  memorandum,  or  writing  what- 
soever, given  to  any  person  for  or  upon  the 
payment  of  money,  wherehy  any  sum  of  money, 
deht,  or  demand,  or  any  part  of  any  debt  or 
demand  therein  specif  ed,  and  amounting  to  two 
pounds  or  upwards,  shall  he  expressed  or  ac- 
knowledged to   have  been  paid,   settled,    ha-^ 
lanced,  or  otherwise  discharged  or  satisfied,  or 
which   shall  import  or   signify  any  such   ac- 
knowledgment, and  whether  the  same  shall  or 
shall  not  be  signed  with  the  name  of  any  per- 
son, shall  be  deemed  and  taken  to  be  a  receipt 
for  a  sum  of  money  of  equal  amount  with  the 
sum,  deht,  or  demand  so  expressed  or  acknow- 
ledged to  have  been  paid,  settled,  balanced,  or 
otherwise  discharged  or  satisfied,  within  the  in- 
tent and  meaning  of  this  schedule,  and  shall  be 
charged  with  a  duty  accordingly. 
And  any  receipt  or  discharge,  note,  memorandum, 
or  writing  whatever,  given  to  any  person  for  or 
upon  the  payment  of  money,  which  shall  con- 
tain, import,  or  signify  any  general  acknow- 
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ledgment  of  any  debt,  acoount,  claim,  or  de- 
mand, debts,  accounts,  claims,  or  demands, 
whereof  the  amount  shall  not  be  therein  spe^ 
cifiedy  having  been  paid,  settled,  balanced,  or 
otherwise  discharged  or  satisfied,  or  wherebj 
anj  sum  of  money  therein  mentioned  shall  be 
acknowledged  to  be  received  in  fidl^  or  in 
discharge  or  satisfaction  of  any  such  debt, 
account,  claim,  or  demand,  debts,  accounts, 
claims,  or  demands,  and  whether  the  same 
shall  or  shall  not  be  signed  with  the  name  of 
any  person,  shall  be  deemed  and  taken  to  be 
a  receipt  for  the  sum  of  lOOOZ.  or  upnoardsy 
within  the  intent  and  meaning  of  this  sche- 
dule, and  shall  be  charged  with  the  duty  of 
ten  shillings  accordingly. 
And  all  receipts,  disehai^es,  and  aeknowledgments 
of  the  description  aforesaid,  which  shall  be  given 
for  or  upon  payments  made  by  or  with  any  bills 
of  exchange,  drafts,  promissory  notes,  or  other 
securities  for  money,  shall  be  deemed  and  taken 
to  be  receipts  given  upon  the  payment  of 
money,  within  the  intent  and  meaning  of  this 
Schedule. 

Exemptions  from  the  preceding  Duties  on  Receipts. 

Receipts  exempted  from  stamp  duty  by  any  act  or 
acts  relating  to  the  assessed  taxes* 

Receipts  or  discharges  given  by  the  treasurer  of  the 
navy,  for  any  money  imprested  to  or  received  by  htm^ 
for  the  service  qf  the  navy. 

Receipts  or  discharges  given  by  any  agents  for  money 
imprested  to  him  on  account  of  the  pay  of  the  army  or 
ordnance. 

Receipts  or  discharges  given  by  any  ojficer,  seaman, 
marine,  or  soldier,  or  their  representatives  respectively, 
for  or  on  account  of  any  wages,  pay,  or  pension  due 
from  the  navy  office,  army  pay  office,  or  ordnance  office. 

Receipts  or  discharges  given  for  the  consideratiom 
money  for  the  purchase  of  any  share  in  any  of  the 
government  or  parliamentary  stocks  or  Junds,  or  in  the 
stocks  and  funds  of  the  governor  and  company  of  the 
Bank  ofEngiand,  or  of  the  East  India  Company,  or 
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South  Sea  Company,  and  for  any  dividend  paid  on  any  schedule. 

share  of  the  said  stocks  or  funds  respectively. 

Receipts   or    discharges   given  for    any  principal 
money  or  interest  due  on  Exchequer  bills. 

Receipts  given  for  money  deposited  in  the  Bank  of 
England,  or  in  the  Bank  of  Scotland,  or  Royal  Bank  of 
Scotland,  or  in  the  Bank  of  the  British  Linen  Company 
in  Scotland,  or  in  the  hands  of  any  banker  or  bankers, 
to  be  accounted  for  on  demand;  provided  the  same  be 
not  expressed  to  be  received  of  or  by  the  hands  of  any 
other  than  the  person  or  persons  to  whom  the  same  is 
to  be  accounted  for.  But  if  with  interest — See  Pro- 
missory Note, 

Receipts  or  discharges  written  upon  promissory  notes, 
bills  of  exchange,^  drafts  or  orders  for  the  payment  of 
money,  duly  stamped  according  to  the  laws  in  force  at 
the  date  thereof;  or  upon  bills  of  exchange  drawn  out 
of  but  payable  in  Great  Britain, 

Receipts  or  discharges  given  upon  bills  or  notes  of  the 
governor  and  company  of  the  Bank  of  England, 

Letters  by  the  general  post  acknowledging  the,  safe 
arrived  of  any  bills  of  exchange,  promissory  notes,  or 
other  securities  for  money. 

Receipts  or  discharges  indorsed  or  otherwise  written 
upon  or  contained  in  any  bond,  mortgage,  or  other 
security,  or  any  conveyance,  deed,  or  instrument  what- 
ever, duly  stamped  according  to  the  laws  in  force  at  the 
date  thereof,  acknowledging  the  receipt  of  the  con^ 
sideration  money  therein  expressed,  or  the  receipt  qf  any 
principal  money,  interest,  or  annuity  thereby  secured. 

Releases  or  discharges  for  money,  by  deeds  duly 
stamped  according  to  the  laws  in  force  at  the  daie 
thereof 

Receipts  or  discharges  given  for  drawbacks  or  bounties 
upon  the  exportation  of  any  goods  or  merchandize  from 
Great  Britain, 

Receipts  or  discharges  for  the  return  of  any  duties 
ofeustoms  upon  certificates  of  over  entry. 

Receipts  or  acknowledgments  of  payment  indorsed 
upon  any  bUls,  orders,  remittance  bills,  or  remittance 
certificates,  drawn  by  commissioned  officers,  masters, 
and  surgeons  in  the  navy,  or  by  any  commissioner  or 
commissioners  of  the  nacy,  under  the  authority  of  the 
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"""  the  more  expeditious  payment  of  the  wages  and  pay  of 

certain  officers  belonging  to  the  navy. 

Receipts  or  acknowledgments  of  payments  indorsed 
upon  any  bills,  drawn  pursuant  to  any  former  act  or  acts 
of  Parliament y  by  the  commissioners  of  the  navy,  or  by 
the  commissioners  for  victualling  the  navy,  or  by  the 
commissioners  for  managing  the  transport  service,  and 
taking  care  of  sick  and  wounded  seamen,  upon  and  pay- 
able by  the  treasurer  of  the  navy. 

Receipts  given  solely  for  the  duty  on  insurances 
against  fire  ;  and  receipts  given  for  the  premium  and 
duty  on  such  insurances,  to  be  liable  only  to  the  receipt 
duty  in  respect  of  the  premium. 

See  also  the  General  Exemptions  at  the  end  of  this 
part  of  the  Schedule. 

Recogni-  Recognisance,  statute  merchant,   and  statute  staple, 

8AMCB.  entered  into  as  a  security  for  the  payment  of  any  sum 

or  sums  of  money,  annuity  or  annuities,  or  for  the 
transfer  of  any  share  or  shares  in  any  of  the  govern- 
ment or  parhamentary  stocks  or  funds,  or  in  the  stock 
and  funds  of  the  governor  and  company  of  the  Bank  of 
England,  or  of  the  East  India  Company,  or  of  the 
South  Sea  Company; 

Where  such  payment  or  transfer  shall  not  he- 
already  secured  by  a  bond  or  mortgage,  or  by 
some  other  instrument  hereby  charged  with  the 

same  duty  as  a  bond  or  mortgage    

And  where  such   payment  or   transfer  shall  be 

already  secured  as  above  mentioned    1     0    0 

Recognisance,  statute  merchant,  and  statute  staple, 
entered  into  as  a  security  for  the  performance  of  any 
covenant,  contract,  or  agreement;  or  for  the  due  exe- 
cution of  any  office  or  trust;  or  for  rendering  a  due 
account  of  money  received  or  to  be  received;  or  for  in- 
demnifying any  person  or  persons  against  any  matter 

or  thing    1   15     0 

And  where  any  such  recognisance  or  statute  as 
aforesaid,  together  with  any  schedule  or  other 
matter  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2160  words  or  upwards, 
then  for  every  entire  quantity  of  1080  words 
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contained  therein,  over  and  above  the  first  1080 
words,  a  further  progressive  duty  of 

Register  or  entry  of  the  degree  of  a  barrister  at  law 
taken  in  either  of  the  inns  of  court  in  England. — See 
Admission, 

Register  or  entry  of  degrees  taken  in  the  universities  of 
Great  Britain. — See  Admission. 
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Release  upon  the  sale  of  any  property. — See   Con" 

veyance. 
Release  and  renunciation  of  lands  or  other  property, 
real  or  personal,  heritable  or  moveable,  or  of  any  right 
or  interest  therein;  any  deed  or  instrument  of,  not 
otherwise  charged  in  this  Schedtde,  nor  expressly  ex^ 

emptedfrom  all  Stamp  Duty 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1 080  words  contained  therein,  over  and  above  the 
first  1080  words,  a  further  progressive  duty  of.  • 

Renunciation  upon  the  sale  of  any  property. — See 

Conveyance, 
Renunciation  of  any  right  or  interest  in  any  property, 

otherwise  than  upon  a  sale. — See  Release, 

Resignation. — Principal  or  original  instrument  of  re- 
signation, or  service  or  cognition  of  heirs,  or  charter  or 
seisin  of  any  houses,  lands,  or  other  heritable  subjects 
in  Scotland,  holding  burgage,  or  of  burgage  tenure  . . 
Resignation. — Instrument  of  resignation  of  any  lands 
or  other  heritable  subjects  in  Scotland,  not  of  burgage 

tenure 

And  where  any  of  the  said  instruments  shall  con- 
tain 2160  words  or  upwards,  then  for  every 
entire  quantity  of  1080  words  contained  there- 
in, over  and  above  the  first  1080  words,  a  fur- 
ther progressive  duty  of 
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Rrnoncia- 
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Rbsiqnation. 
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Revocation  of  any  use  or  trust,  uses  or  trusts,  of  or 
concerning  any  estate  or  property,  real  or  per- 
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sonal,  where  made  by  any  writing,  not  being  a 
deed  or  will 

And  where  the  same,  together  with  any  schedule, 
receipt,  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein^  over  and  above 
the  first  1080  words,  a  further  proffreuive 
duty  of 

Iffnade  by  deed. — See  Deed. 

Schedule,  inventory,  or  catalogue  of  any  lands,  here* 
ditaments,  or  heritable  subjects,  or  of  any  furniture, 
fixtures,  or  other  goods  or  effects;  or  containing  the 
terms  and  conditions  of  any  proposed  sale,  lease,  or 
tack,  or  the  conditions  and  regulations  for  the  cultiva- 
tion or  management  of  any  farm,  lands,  or  other  pro- 
perty leased  or  agreed  to  be  leased;  or  containing  any 
other  matter  or  matters  of  contract  or  stipulation  what- 
soever; which  shall  be  re/erred  to  in  or  by  and  be  in- 
tended to  be  used  or  given  in  evidence  as  part  of  or  as 
material  to  any  agreement,  lease,  tack,  bond,  deed,  or 
other  instrument  charged  with  any  duty  in  this  sche- 
dule, but  which  shall  be  separate  and  distinct  Jrom,  and 
not  indorsed  on  or  annexed  to,  such  agreement,  lease, 

tack,  bond,  deed,  or  other  instrument 

And  if  the  same  shall  contain  2160  words  or  up« 
wards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the 
first  1080  words,  a  further  progressive  duty 
of 
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Exemptions  from  the  preceding  and  all  other  Stan^  Duties. 

Printed  proposals  published  by  any  corporation  or 
company,  respecting  insurances,  and  which  shall  be  re- 
/erred  to  in  or  by  any  policy  or  instrument  of  insurance 
issued  by  such  corporation  or  company. 


Seisin. 


Seisin. — Instrument  of  seisin,  given  upon  any  charter, 
precept  of  dare  constat,  or  precept  from  Chancery,  or 
upon  any  wadset,  heritable  bond,  disposition,  apprising, 
adjudication,  or  otherwise,  of  any  lands  or  heritable 
subjects  in  Scotland,  not  of  burgage  tenure    
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And  where  the  same  shall  contain  2160  words  or 
upwards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  ahove  the 
first  1080  words,  a  further  progressive  duty  of 
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Settlement. — Any  deed  or  instrument,  whether  volun- 
tary or  gratuitous,  or  upon  any  good  or  valuable  con- 
sideration, other  than  a  bond  fide  pecuniary  considera- 
tion, whereby  any  definite  and  certain  principal  sum 
or  sums  of  money,  (whether  charged  or  chargeable  on 
lands  or  other  hereditaments  or  heritable  subjects  or 
not,  or  to  be  laid  out  in  the  purchase  of  lands  or  other 
hereditaments  or  heritable  subjects  or  not,  and  if 
charged  or  chargeable  on  lands  or  other  hereditaments 
or  heritable  subjects,  whether  to  be  raised  at  all  events 
or  not),  or  any  definite  and  certain  share  or  shares  in 
any  of  the  government  or  parliamentary  stocks  or 
funds,  or  in  the  stock  and  funds  of  the  governor  and 
company  of  the  Bank  of  England,  or  of  the  East 
India  Company,  or  of  the  South  Sea  Company,  shall 
be  settled,  or  agreed  to  be  settled,  upon  or  for  the  be- 
nefit of  any  person  or  persons,  either  in  possession  or 
reversion,  either  absolutely  or  conditionally,  or  contin- 
gently or  for  life,  or  other  partial  interest,  or  in  any 
other  manner  whatsoever; 

If  such  sum  or  sums  of  money,  or  the  value  of  such 
share  or  shares  in  all  or  any  of  the  said  stocks 
or  funds,  or  both,  shall  not  amount  to  1000/.  1   15     0 

And  if  the  same  shall  amount  to  1000/.  and  not 

amount  to  2000/ 2     0     0 

And  if  the  same  shall  amount  to  2000/.  and  not 

amount  to  3000/ 3     0     0 

And  if  the  same  shall  amount  to  3000/.  and  not 

amount  to  4000/. 4     0     0 

And  if  the  same  shall  amount  to  4000/.  and  not 

amount  to  5000/ 5     0     0 

And  if  the  same  shall  amount  to  5000/.  and  not 

amount  to  7000/. 7     0    0 

And  if  the  same  shall  amount  to  7000/.  and  not 

amount  to  9000/ 9     0    0 

And  if  the  same  shall  amount  to  9000/.  and  not 
amount  to  12,000/ 12    0    0 

8  82 
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And  if  the  same  shall  amount  to  12,000/.  and  not       £   s,    d, 
amount  to  15,000/ 15    0    0 

And  if  the  same  shall  amount  to  15,000/.  and  not 

amount  to  20,000/ 20    0    0 

And  if  the  same  shall  amount  to  20,000/.  or  up- 
wards           25    0    0 

And  where  anj  such  deed  or  instrument  as  last 
mentioned,  togetherwith  any  schedule,  receipt,  or 
other  matter  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2160  words  or  upwards, 
then  for  every  entire  quantity  of  1080  words 
contained  therein,  over  and  above  the  first  1080 
words,  a  further  progressive  duty  of    1     5    0 

And  for  any  duplicate  of  any  such  deed  or  instru-\  Themmmt^*r 
ment  as  last  mentioned    i 

Exemptions  from  the  preceding  ad  valorem  Duties  on  Settlementt, 

Bonds,  mortgages,  and  other  securities  operating  as 
settlements,  if  chargeable  with  the  ad  valorem  duties  on 
bonds  and  mortgages  hereinbefore  granted. 

Deeds  or  instruments  of  appointment  or  apportion^ 
ment  in  execution  of  powers  given  by  any  previous  set~ 
tlement,  deed,  or  will,  to  or  in  favour  of  persons  spe- 
cially named  or  described  as  the  objects  of  such  powers. 

Deeds  or  instruments  merely  declaring  the  trusts  of 
any  money  or  stock  pursuant  to  any  previous  settle- 
ment,  deed,  or  will,  or  for  securing  any  gifts  or  dispo- 
sitions made  by  any  previous  settlement,  deed,  or  will. 

Wills,  testaments,  and  testamentary  instruments, 
and  dispositions  mortis  causd  of  every  description. 


Specipica-        Specification,  to  be  inroUed  or  recorded  of  any  dis- 
TioN.                    covery  or  invention  for  which  a  patent  shall  be  ob- 
tained           5     0    0 

And  where  the  same  shall  contain  2160  words  or 
upwards,  then  for  every  entire  quantity  of 
1080  words  contained  therein,  over  and  above 
the  first  1080  words,  a  fxirtheT  progressive  duty 
of 1     0    0 

Surrender.      Surrender  upon  the  sale  of  lands  or  other  property. — 

See  Conveyance. 


REPEAL  OF  STAMP  DUTIES  ON  DEEDS,  &c. 

Surrender   (not  otherwise  charged  in  this  Schedule 
nor  expressly  exempted  from  all  Stamp  Duty)  of  any 
term  or  terms  of  years,  or  of  any  freehold  or  uncertain 
interest,  in  any  lands,  hereditaments,  or  heritable  sub- 
jects, not  being  of  copyhold  or  customary  tenure   .... 
And  where  the  same,  together  with  any  sche- 
dule, receipt,  or  other  matter  put  or  indorsed 
thereon  or  annexed  thereto,  shall  contain  2160 
words  or  upwards,  then  for  every  entire  quan- 
tity of  1080  words  contained  therein,  over  and 
above  the  first  1080  words,  a  further  j>ro^re«Wr& 

duty  of 

Surrender  of  copyhold  lands  or  tenements. — See  Copy- 
hold  and  Mortgage. 
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1     5     0 


Tack  of  Lands,   &c.,  in  Scotland,  belonging  to  the 

crown. — See  Grant, 
Tack  of  Lands,  &c.,  in  Scotland,  not  belonging  to  the 

crown. — See  Lease. 
Tack  in  security. — See  Mortgage. 

Testimonial  or  certificate  of  the  admission  of  any  per- 
son to  the  degree  of  a  bachelor  of  arts  in  either  of  the 
universities  in  England    

Testimonial  or  certificate  of  the  admission  of  any  per- 
son to  any  other  degree  in  either  of  the  said  univer- 
sities      


Tack  op 
Lands. 


Testiitonial. 


3     0     0 


10     0     0 


Transfer  of  any  share  in  the  stock  and  funds  of  the 
governor  and  company  of  the  Bank  of  England,  or  of 
the  South  Sea  Company,  whether  upon  a  sale  or  other- 
wise   

Transfer  of  any  share  in  the  stock  and  funds  of 
the  East  India  Company,  whether  upon  a  sale  or  other- 
wise   

Transfer  of  any  share  or  shares  in  the  stock  and  funds 
of  any  other  corporation,  company,  or  society  what- 
ever, upon  the  sale  thereof  or  by  way  of  mortgage  or 
security, — See  Conveyance,  Mortgage. 

Transfer  of  any  share  or  shares  in  the  stock  and  funds 
of  any  other  corporation,  company,  or  society  what- 
ever, not  oth^noise  charged  under  the  head  of  Mort- 


Transfer. 
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gage  or  of  Conveyance  upon  the  Sale  of  any  Pro- 
perty     

Transfer  upon  the  sale  of  any  other  property. — See 
Conveyance. 

Transfer  of  mortgage,  wadset,  or  other  security. — See 
Mortgage, 


£  s,   d, 
1  10    0 


I 


Wadset.  Wadset, — See  Mortgage. 


Warrant  of 
Attorney. 


EXCEPTION. 


Warrant  of  Attorney  (with  or  without  a  release  oT 
errors)  to  confess  and  enter  up  a  judgment  in  any  of  his 
Majesty's  courts  at  Westminster,  or  in  any  of  the  courts 
of  the  Great  Sessions  in  Wales,  or  of  the  counties  pala- 
tine of  Chester,  Lancaster,  and  Durham ;  which  shall  be 
given  as  a  security  for  the  pa3nnent  of  any  sum  or  sums  ^ 
of  money,  or  for  the  transfer  of  any  share  or  shares  in 
any  of  the  government  or  parliamentary  stocks  or 
funds,  or  in  the  stock  and  funds  of  the  governor  and 
company  of  the  Bank  of  England,  or  of  the  East 
India  Company,  or  of  the  South  Sea  Company; 

Save  and  except  where  such  payment  or  transfer 
shall  he  already  secured  by  a  bond,  mortgage,  or  other 
security  which  shall  have  paid  the  ad  valorem  duty  on 
bonds  or  mortgages  imposed  in  this  schedule,  or  by  the 
act  of  the  44th  or  the  act  of  the  4Sth  year  of  his  Ma- 
jesty* s  reign  before  mentioned ;  and  also  except  where 
the  warrant  of  attorney  shall  be  given  for  securing  any 
sum  or  sums  of  money,  for  which  the  person  giving  the 
same  shall  be  in  custody  under  an  arrest ;  and  in  those 

cases  a  duty  of. 

Warrant  or    Warrant  or  Order  beneficial  under  the  sign  manual 

of  his  Majesty,  his  heirs  or  successors,  except  where 
the  same  shall  be  for  the  service  of  the  navy,  army,  or 

ordnance 

And  where  the  same  shall  be  for  the  service  of 

the  navy,  army,  or  ordnance   

And  where  several  persons  shall  be  separately  and 
distinctly  (and  not  jointly)  benefited  by  one  war- 
rant, the  proper  duty  shall  be  charged  in  re- 
spect of  each  such  person. 


Hka 


I     0    0 


Order. 


1   10 
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6 


STAMP  DUTIES.  g31 

SCHEDULE. 

General  Exemptions  from  all  Stamp  Duties.  general  Ex- 

All  bonds,  contracts,  mortgages,  conveyances,  deeds,  emptions. 

and  instruments  whatever,  exempted  from  Stamp  Duty 
by  the  act  of  the  17  th  year  of  his  Majesty's  reign, 
c.  53,  or  any  other  act  or  acts  of  Parliament  now  in 
force  for  promoting  the  residence  of  the  parochial 
clergy  by  making  provision  for  building,  repairing,  or 
purchasing  houses  and  other  buildings  for  the  use  of 
their  benefices. 

All  affidavits,  contracts,  mortgayes,  conveyances, 
deeds,  and  instruments  whatever,  exempted  from  Stamp 
Duty  by  the  act  of  the  42nd  year  of  his  Majesty's 
reign,  c,  116,  or  any  other  act  or  acts  of  Parliament 
now  in  force  relating  to  the  redemption  and  sale  of  the 
land  tax. 

All  transfers  of  shares  in  the  government  or  parlia^ 
mentary  stocks  or  funds. 

All  grants,  leases,  and  other  conveyances  and  in- 
struments, exempted  from  Stamp  Duty  by  any  act  or 
acts  qf  Parliament  now  in  force  relating  to  the  land 
revenues  of  the  crown. 

All  bonds,  contracts,  and  assignments,  relating  to 
the  transportation  of  convicts. 


1  &  2  GEO.  rV.  Cap.  55.— [Royal  Assent,  June  23rd,  1821.] 

An  Act  to  remove  Doubts  as  to  the  Amount  of  Stamp  Duties  to  be  paid 
on  Deeds  and  other  Instruments,  under  the  several  Acts  in  force  in 
Great  Britain  and  Ireland  respectively. 

Whereas  by  the  laws  now  in  force  relating  to  the  Stamp  Duties  pay- 
able in  Great  Britain  and  Ireland  respectively,  different  rates  of  duty 
are  payable  in  respect  of  deeds,,  agreements,  and  other  instruments;  and 
doubts  have  arisen  as  to  the  cases  in  which  the  same  are  chargeable 
with  one  or  other  or  both  of  the  said  different  rates  of  duty;  For  the 
removal  of  such  doubts,  be  it  therefore  enacted  by  the  King's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same.  That  from  and  after  the  passing  Stamp  duties 


g32  ^  *  2  ^^^-  ^-  ^-  ^^• 

on  deeds  relat-  of  this  act,  every  deed,  agreement,  or  otber  instrament,  whidi  shall 
&c  ^rn'*! rdand  *  ^*^  wholly  to  any  real  or  personal  property  in  Ireland,  or  to  any 
and  6.  B.  re-  matter  or  thing  (other  than  the  payment  of  money)  to  be  done  in  Ire- 
to^  chfir«ed  ^  land,  shall  be  chargeable  with  such  stamp  duties  as  are  or  shall  be 

payable  by  the  laws  in  force  for  imposing  and  regulating  the  stamp 
duties  in  Ireland,  and  not  with  any  other  stamp  duty;  and  that  eyery 
deed,  agreement,  or  other  instrument,  which  shall  relate  to  any  real  or 
personal  property  in  Great  Britain,  or  to  any  matter  or  thing  (other 
than  the  payment  of  money)  to  be  done  in  Great  Britain,  or  dsewhere 
than  in  Ireland,  shall  be  chargeable  with  such  stamp  duties  as  are  or 
shall  be  payable  by  the  laws  in  force  for  imposing  and  regulating  the 
stamp  duties  in  Great  Britain;  and  that  every  deed,  agreement,  or  other 
instrument,  which  shall  relate  to  any  real  or  personal  property  in  Ire- 
land, or  to  any  matter  or  thing  (other  than  the  payment  of  money)  to 
be  done  in  Ireland,  and  also  to  any  real  or  personal'  property  in  Great 
Britain  or  elsewhere  than  in  Ireland,  or  to  any  matter  or  thing  (other 
than  the  payment  of  money)  to  be  done  in  Great  Britain  or  elsewhere 
than  in  Ireland,  shall  be  chargeable  with  such  stamp  duties  as  are  or 
shall  be  payable  by  the  laws  in  force  for  imposing  and  regulating  the 
stamp  duties  in  Great  Britain,  and  not  with  any  other  stamp  duty: 
Provided  always,  that  every  such  deed,  agreement,  or  other  instrument, 
shall  be  charged  and  diargeable  with  such  stamp  duties  accordingly, 
and  no  more,  whether  the  same  shall  be  engrossed  and  executed  at  any 
place  or  places  within  the  United  Kingdom,  or  at  any  place  or  places 
not  within  the  United  Kingdom,  and  whether  any  of  the  parties  to 
such  deed,  agreement,  or  other  instrument,  shall  be  resident  in  or  exe- 
cuting the  same  at  any  place,  either  in  Great  Britain  or  Ireland,  or 
elsewhere;  and  that  any  deed,  agreement,  or  other  instrument  duly 
stamped  pursuant  to  this  act,  shall  not  be  liable  to  any  stamp  duty  by 
reason  of  the  same  also  containing  any  covenant,  agreement,  or  obliga- 
tion for  the  payment  of  any  sum  or  sums  of  money,  at  whatever  place 
such  money  may  be  made  payable,  or  may  by  law  be  payable. 

As  to  chaiging        2.  And  be  it  further  enacted,  that  every  bond,  covenant,  and  agree- 
bonds  and  cove-  ™^°^  ^^r  securing  the  payment  of  money  only,  (where  the  money  so 
nants  for  pay.     secured  shall  not  be  also  charged  or  secured  upon  or  issuing  out  of  any 
money.  ^^  ^^  personal  property),  shall  be  liable  to  stamp  duty  in  manner  fol- 
lowing; (that  is  to  say,)  where  there  shall  be  only  one  obligor  or  cove- 
nantor, or  person  liable  to  pay  such  money,  or  where  the  obligors, 
covenantors,  or  persons  liable  shall  be  all  resident  in  Great  Britain,  or 
shall  be  all  resident  in  Ireland,  such  bond,  covenant,  or  agreement,  shall 
be  charged  with  the  stamp  duty  payable  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,   in  which  such  obligor  or 
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obligors,  covenantor  or  corenantors,  or  person  or  persons  liable,  shall 
boD&  fide  reside  at  the  time  of  the  execution  of  such  bond,  corenant,  or 
agreement;  and  where  some  or  one  of  several  obligors,  covenantors,  or  Proviso  as  to  de- 
persons  liable  to  the  payment  of  the  money  secured  by  any  such  bond,  rid^nce"  °obH- 
covenant,  or  agreement,  shall  at  the  time  of  the  execution  thereof  be  gor,&c.,iD8uch 
bona  fide  resident  in  Great  Britain  or  elsewhere  not  in  Ireland,  and  nant.°'°°^^' 
some  other  or  others  shall  be  bon4  fide  resident  in  Ireland,  the  resi- 
dences of  such  persons  shall  be  respectively  truly  described  and  ex- 
pressed in  such  bond,  covenant,  or  agreement;  and  such  bond,  cove- 
nant, or  agreement  shall  be  charged  with  the  stamp  duty  payable  in 
Great  Britain,  and  not  with  any  further  or  other  stamp  duty:  Provided 
always,  that  the  payment  of  any  rent  or  of  any  annuity  shall  be  deemed 
to  be  the  payment  of  money  within  the  meaning  of  this  act. 

3.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this*  Proviso  for 
act  contained  shall  be  construed  to  extend  in  any  case  to  alter  or  affect  o|f  ^i^i,  of  ^- 
the  stamp  duties  payable  in  respect  of  bills  of  exchange  or  promissory  change. 
notes,  or  to  charge  with  stamp  duty  any  cheques,  drafts,  or  orders 

which  are  not  now  liable  to  such  duty. 

4.  And  be  it  further  enacted.  That  every  deed,  bond,  covenant,  agree-  Stamp  daties 
ment,  or  other  instrument,  stamped  according  to  the  provisions  of  this  *°  .^*  ^^^^  ^^ 
act,  shall  and  may,  so  far  as  may  respect  the  stamp  duties  thereon,  be 

given  in  evidence  in  any  and  every  court  of  law  or  equity,  either  in 
Great  Britain  or  Ireland. 


3  GEO.  IV.  Cap.  l\7.— [Royal  Assent,  August  5th,  1832.] 

An  Act  to  reduce  the  Stamp  Duties  on  Reconveyances  of  Mortgages, 
and  in  certain  other  Cases ;  and  to  amend  an  Act  of  the  last  Session 
of  Parliament,  for  removing  Doubts  as  to  the  Amount  of  certain 
Stamp  Duties  in  Great  Britain  and  Ireland  respectively. 

Whereas  by  an  act  passed  in  the  fifly-fiflh  year  of  the  reign  of  his  Daties  under 

late  Majesty  King  George  the  Third,  intituled  "An  Act  for  repealing  fch?d.  part  n*' 

the  Stamp  Duties  on  Deeds,  Law  Proceedings,  and  other  written  or  on  transfer  of 

printed  Instruments,  and  the  Duties  on  Fire  Insurances,  and  on  Lega-  Greaf  Britain 
cies  and  Successions  to  Personal  Estates  upon  Intestacies,  now  payable 

in  Great  Britain,  and  for  granting  other  Duties  in  lieu  thereof; "  and  Duties  under 

by  an  act  passed  in  the  fifty-sixth  year  of  the  reign  of  his  late  Majesty  ^^,  ^"  ^'  ^'  ^^' 

King  George  the  Third,  intituled  <<  An  Act  to  repeal  the  several  Stamp  on  transfer  of 
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mortgages and    Dalies  in  Ireland;  and  also  several  Acts  for  the  Collection  and  Manage- 
in"lreland.^*^'     ment  of  the  said  Duties,  and  to  grant  new  Stamp  Duties  in  lieu  thereof, 

and  to  make  more  effectual  Begulatious  for  collecting  and  managing  the 
said  Duties;"  and  hj  the  schedules  to  the  said  acts  respectiyelj  an- 
nexed, certain  ad  valorem  duties  and  other  duties  were  imposed  on  any 
transfer,  assignment,  disposition,  assignation,  or  reconTeyanoe  of  ai^ 
mortgage  or  wadset,  or  other  such  security  as  in  the  said  acts,  and  the 
schedules  thereto  annexed,  are  mentioned,  specified,  and  contained;  and 
by  the  said  act  of  the  fifty-sixth  year  aforesaid,  and  the  said  schedule 
thereto  annexed,  a  duty  of  three-pence  was  also  imposed  on  every  pro- 
missory note,  whether  in  the  form  of  a  bank  note,  bank  post  bill,  or 
otherwise,  issued  by  the  governor  and  company  of  the  Bank  of  Ireland, 
or  by  any  registered  banker  or  bankers  in  Ireland,  where  the  som 
therein  expressed  should  not  amount  to  five  pounds:  And  whereas  it  is 
expedient  that  the  said  several  duties  should  be  repealed,  and  that  other 
duties  should  be  granted  in  lieu  thereof,  in  manner  hereinafter  men- 
tioned: May  it  therefore  please  your  Majesty  that  it  may  be  enacted; 
And  be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  anthority  of 
Duties  herein,  the  same.  That  from  and  after  the  expiration  of  ten  days  after  the 
brfore  mention-  pugging  of  this  act,  the  said  several  duties  hereinbefore  mentioned  shall 
except  as  to  re-  be  and  the  same  are  hereby  repealed;  save  as  to  the  raising,  receiving, 
covery  of  ar-       allowing,  or  paying  any  arrears  of  the  said  duties  under  the  said  acts  ex 

either  of  them  respectively;  and  save  as  to  any  proceedings  commenced 
or  to  be  commenced  in  any  court,  civil  or  criminal,  or  otherwise, 
against  any  person  or  persons  for  or  by  reason  of  any  fine,  penalty  or 
forfeiture,  or  punishment,  for  or  in  respect  of  any  crime  or  offence  com- 
mitted or  to  be  committed  before  the  expiration  of  ten  days  next  after 
the  passing  of  this  act,  in  any  wise  relating  to  the  collection  or  manage- 
ment of  the  said  duties  so  repealed. 

New  duties:  2.  And  be  it  further  enacted.  That  from  and  after  the  expiration  of 

ten  days  next  after  the  passing  of  this  act,  in  lieu  and  instead  of  the 
duties  by  this  act  repealed,  there  shall  be  granted,  raised,  levied,  col- 
lected, and  paid  in  Ireland,  unto  his  Majesty,  his  heirs  and  successors. 
On  transfers  of   the  several  sums  of  money  and  duties  following;  that  is  to  say,  upon 
Greaf^tain      ^^^  transfer,  assignment,  disposition,  assignation,  or  reconveyance  of 
and  Ireland.       any  mortgage,  or  of  any  other  security  in  the  said  acts,  and  the  sche- 
dules thereto  annexed,  in  that  respect  severally  mentioned,  or  of  the 
benefit  thereof,  or  of  the  money  or  stock  thereby  secured,  provided  no 
further  sum  of  money  or  stock  be  added  to  the  principal  money  or 
stock  already  secured,  there  shall  be  paid  in  Great  Britain  a  stamp 
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duty  of  one  pound  fifleen  shillings,  and  in  Ireland  a  stamp  duty  of  one 
pound,  British  currency,  for  the  first  skin  or  piece  of  vellum  or  parch- 
ment, or  sheet  or  piece  of  paper,  upon  which  such  transfer,  assignment, 
disposition,  assignation,  or  reconveyance  shall  be  engrossed,  written,  or 
printed;  and  where  any  such  transfer  or  assignment,  disposition  or  as- 
signation, in  Greaf  Britain,  hereby  charged  with  the  duty  of  one  pound 
fifleen  shillings,  together  with  any  schedule,  receipt,  or  other  matter  put 
or  indorsed  thereon,  or  annexed  thereto,  shall  contain  two  thousand  one 
hundred  and  sixty  words  or  upwards,  then  for  every  entire  quantity  of 
one  thousand  and  eighty  words  contained  therein,  over  and  above  the 
first  one  thousand  and  eighty  words,  there  shall  be  paid  a  further  pro- 
gressive duty  of  one  pound  five  shillings;  and  for  every  skin  or  piece 
of  vellum  or  parchment,  or  sheet  or  piece  of  paper  beyond  the  first, 
upon  which  any  such  transfer,  assignment,  or  reconveyance  shall  be  en- 
grossed, written,  or  printed  in  Ireland,  there  shall  be  paid  the  sum  of 
ten  shillings  British  currency;  and  if  any  further  sum  of  money  or 
stock  shall  be  added  to  the  principal  money  or  stock  already  secured, 
the  ad  valorem  duty  on  mortgages,  payable  under  the  said  recited  acts 
respectively,  shall  be  charged  only  in  respect  of  such  further  money  or 
stock;  and  that  upon  every  promissory  note,  whether  in  the  form  of  a  On  Bank  of  Ire- 
bank  note,  bank  post  bill,  or  otherwise,  which  shall  be  issued  by  the  ^^^^  ^"'^  ha.n)L' 
governor  and  company  of  the  Bank  of  Ireland,  or  by  any  banker  or  5/.  in  Ireland, 
bankers  in  Ireland,  who  shall  have  registered  his  or  their  name  or 
names,  or  firm,  in  manner  directed  by  law,  where  the  sum  therein  ex- 
pressed shall  not  amoxmt  to  five  pounds,  there  shall  be  paid  the  sum  of 
one  penny  halfpenny  Irish  currency,  and  no  more. 

3 .  And  be  it  further  enacted,  That  where  any  deed  or  other  instrument  Mortgages  free 

already  made  or  hereafter  to  be  made  as  an  additional  or  further  security  ^^^^  advaloiem 
«  «  i_  1  •  /.    1       stamps  where 

for  any  sum  or  sums  of  money,  or  any  share  or  shares  m  any  of  the  ad  valorem  bond 

government  or  parliamentary  stocks  or  funds,  or  in  the  stock  and  funds  duty  previously 
of  the  governor  and  company  of  the  Bank  of  England  or  of  the  Bank  of  Britain  and  Ire- 
Ireland,  already  or  previously  secured  by  any  bond  on  which  the  ad  va-  ^^^^' 
lorem  duty  on  bonds,  charged  by  the  said  recited  acts  of  the  fifly-fiflh 
and  fifty-sixth  years  of  the  reign  of  bis  said  late  Majesty,  and  the  sche- 
dules thereto  respectively  annexed,  shall  have  been  paid,  such  deed  or 
other  instrument  shall  be  and  be  deemed  to  be  and  to  have  been 
exempt  from  the  several  ad  valorem  duties  charged  by  the  said  acts, 
and  the  said  schedules  respectively  on  mortgages,  and  shall  be  charged 
and  chargeable  only  with  the  ordinary  duty  payable  on  deeds  in  general 
in  Great  Britain  and  Ireland  respectively;  but  if  any  further  sum  of 
money  or  stock  shall  be  added  to  the  principal  money  or  stock  already 
secured,  the  said  ad  valorem  duties  respectively  shall  be  charged  in  re- 
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ProTiso  for  ad-    spect  of  such  further  sum  of  money  or  stock;  and  if  neoessarj  for  the 
secured."""**      ®*^®  ®^  evidence,  the  deeds  and  instruments  hereby  exempted  from  the 

said  ad  valorem  duties  shall  be  stamped  with  a  particular  stamp  for  de- 
noting or  testifying  the  payment  of  the  ad  valorem  duty  upon  all  the 
deeds  and  instruments  relating  to  the  particular  transaction,  provided 
such  deeds  and  instruments  shall  be  produced  at  the  stamp  office 
in  London  or  Dublin,  (as  the  case  may  require),  and  shall  appear  to  be 
duly  stamped  with  the  duties  to  which  they  are  liable. 

55  G.  3,  c.  184,  4.  And  whereas  by  the  said  acts  of-  the  fifty-fifth  and  fifty-sixth 
sched.  part  1,  years  of  the  reign  of  his  said  late  Majesty,  and  by  the  schedules  thereto 
ached,  part  l/  respectively  annexed,  certain  ad  valorem  duties  are  payable  upon  eveiy 
ad  valorem  dtt-  gfant  or  appointment  by  his  Majesty,  his  heirs  or  successors,  or  by  the 
men  t  of  custom-  lord  lieutenant  or  other  chief  governor  or  governors  of  Ireland  for  the 
house  officers  jjmg  being,  or  by  any  other  person  or  persons,  body  politic  or  corporate, 
respect  of  in-  of  or  to  any  office  or  employment  by  letters  patent,  deed,  or  other 
creased  salary,  writing:  And  whereas  it  frequently  happens  that  persons  holding  such 
Britain  and  Ire-  offices  OT  employments  in  his  Majesty's  customs  in  Great  Britain  and 
land  respect-       Ireland  respectively,  are  promoted  from  one  office  to  another,  and  the 

grants  on  such  promotions  are  chargeable  with  the  whole  of  the  ad  va- 
lorem duty  now  payable  upon  the  appointment  to  each  office  respec- 
tively; and  it  is  expedient  that  upon  the  promotion  of  any  person  from 
any  office  or  employment  in  his  Majesty's  customs  in  Great  Britain 
and  Ireland  respectively,  in  respect  of  which  he  shall  have  once  paid 
the  ad  valorem  duty,  to  any  other  office  or  employment  therein,  the  ad 
valorem  duty  should  not  be  calculated  upon  the  whole  of  the  salary, 
fees,  or  emoluments  appertaining  to  the  office  or  employment  to  which 
he  shall  be  promoted,  but  only  to  the  increase  gained  by  such  promo- 
tion: Be  it  therefore  enacted, 'that  in  all  such  cases  of  promotion  as 
aforesaid,  the  ad  valorem  duty  shall  be  paid  and  payable  on  the  ap- 
pointment to  which  such  officer  shall  be  promoted,  in  respect  of  the  in- 
crease only  of  such  salary,  fees,  and  emoluments,  above  the  salary,  fees, 
and  emoluments  of  the  office  or  employment  from  which  the  party  pro- 
moted shall  have  been  removed,  unless  the  amount  of  such  increase 
Exception.  shall  be  equal  in  amount  to  the  original  salary;  and  in  that  case,  the 

full  ad  valorem  duty  shall  be  paid  on  such  appointment,  as  is  payable 
under  and  by  virtue  of  the  said  acts  respectively. 

1  &  2  G.  4,  c.  5.  And  whereas  by  an  act  made  in  the  last  session  of  Parliament, 
55,  S.1,  repeal-  j^^-i^^g^  €i  ^  ^ct  to  remove  Doubts  as  to  the  Amount  of  Stamp 

ed  as  to  Ire-        "^  ,  ,      i        r  -i        i  * 

land.  Duties  to  be  paid  on  Deeds  and  other  Instruments  under  the  several 

Acts  in  force  in  Great  Britain  and  Ireland  respectively,"  it  is  amongst 

other  things  provided.  That  any  deed,  agreement,  or  other  instrument 
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duly  stamped  pursuant  to  the  said  act,  shall  not  he  liable  to  any  stamp 
duty  by  reason  of  the  same  also  containing  any  corenant,  agreement,  or 
ohligatiou  for  the  payment  of  any  sum  or  sums  of  money,  at  whatever 
place  such  money  may  be  made  payable,  or  may  by  law  be  payable; 
and  it  is  expedient  to  repeal  the  said  provision  in  manner  hereinafter 
contained:  Be  it  therefore  enacted,  that  the  said  recited  provision  shall 
be  and  the  same  is  hereby  repealed,  so  far  as  relates  to  any  such  cove- 
nant, agreement,  or  obligation  for  the  payment  of  any  money,  which, 
either  by  law  or  by  the  terms  of  such  covenant,  agreement,  or  obliga- 
tion, shall  be  payable  in  Ireland. 

6.  And  be  it  further  enacted.  That  the  duties  hereby  granted  shall  be  Duties  under 
under  the  management  of  the  commissioners  for  the  time  being  for  ™*"««*™«'»t  of 

^  ^      ®  commissioners 

managing  the  duties  on  stamped  vellum,  parchment,  and  paper  in  Great  of  stamps. 
Britain  and  Ireland  respectively;  and  that  all  the  powers,  provisions.  Former acu ex- 
clauses,  regulations  and  directions,  fines,  forfeitures,  pains  and  penal-  ^^^^  ^  ^** 
ties,   contained  in  and  imposed  by  the  several  acts  relating  to  his 
Majesty's  stamp  duties  in  Great  Britain  and  Ireland  respectively,  and 
to  the  vellum,  parchment  and  paper,  instruments,  matters,  and  things 
charged  or  chargeable  therewith,  shall,  so  far  as  the  same  are  or  shall 
be  applicable,  be  of  fiill  force  and  effect,  and  be  observed,  applied,  en- 
forced, and  put  in  execution  for  raising,  levying,,  collecting,  securing, 
and  applying  the  duties  hereby  granted  and  otherwise  relating  thereto, 
as  far  as  the  same  are  not  repealed,  or  shall  not  be  superseded  by  or  in- 
consistent with  the  express  provisions  of  this  act,  as  fully  and  effectually 
to  all  intents  and  purposes  as  if  the  same  had  been  herein  repeated  and 
specially  enacted  with  reference  to  the  said  duties  hereby  granted. 


1  &  2  VICT.  Cap.  85.— [Boyal  Assent,  Augutt  lOfA,  1838.] 

An  Act  to  authorize  the  using  in  any  Part  of  the  United  Kingdom 
Stamps  denoting  Duties  payable  in  Great  Britain  and  Ireland  re- 
speetively, 

Whereas  under  and  by  virtue  of  the  laws  in  force  separate  and  dis- 
tinct stamps  are  used  for  denoting  the  stamp  duties  payable  in  Great 
Britain  and  Ireland  respectively,  and  it  is  expedient  to  permit  stamps 
denoting  the  duties  payable  on  deeds  or  instruments  in  either  of  the 
said  parts  of  the  United  Kingdom  of  Great  Britain  and  Ireland  to  be 
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used  for  deeds  or  instruments  liable  to  stamp  duties  payable  in  the  other 

Stamps  deoot-    part  of  the  said  United  Kingdom :  Be  it  therefore  enacted  by  the  Queen's 

p°yaUeln  one    ™^^^  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 

part  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parliamoit 

dom  may  be'      assembled,  and  by  the  authority  of  the  same.  That  from  and  after  the 

used  for  instru-  passing  of  this  act  any  deed  or  instrument  liable  to  any  stamp  doty 

stamp  duties      payable  in  either  part  of  the  said  United  Sangdom,  and  for  or  upon 

payable  in  any    which  any  stamp  or  stamps  denoting  a  stamp  duty  or  stamp  duties 

^'  ^"  payable  in  the  other  part  of  the  United  ELingdom  shall  have  been  at  any 

time  heretofore  or  shall  be  at  any  time  hereafter  used,  of  equal  or 

greater  amount  with  or  than  the  duty  or  duties  chargeable  by  law  upon 

or  in  respect  of  such  deed  or  instrument,  shall  nevertheless  be  deemed 

Proviso.  vahd  and  effectual  in  the  law:  Provided  always,  that  nothing  herem 

contained  shall  extend  to  authorize  the  using  of  any  stamp  denoting 
any  of  the  law.  Chancery,  or  Exchequer  fund  duties  in  Ireland  for  any 
instrument  other  than  such  as  is  or  shall  be  liable  to  the  duty  denoted 
by  such  stamp,  nor  to  authorize  the  using  for  any  instrument  liable  to 
any  of  the  said  last-mentioned  duties  any  stamp  other  than  such  as  is 
or  may  be  provided  and  appropriated  for  denoting  the  duty  to  which 
such  last-mentioned  instrument  is  or  may  be  liable,  nor  to  authorize  the 
using  for  any  instrument  any  stamp  specially  appropriated  to  any  other 
instrument,  by  having  its  name  on  the  face  thereof. 
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I. 

In  Re  BoiTKDORFF.    Before  the  Vice-chancellor  (1838). 

A.  SUM  of  4152/.  49.  6d.  stocky  not  in  courts  bnt  standing  in  Order,  refers 
the  names  of  trustees,  was  applicable,  nnder  the  provisions  of  a  ^nlSncJVst 
marriage  settlement,  to  the  purchase  of  land  to  be  settled  upon  *  w.  4,  c  74, 
S.  B.  S.  in  tail,  with  remainders  over.  7G.  4,a?5)jn 

S.  B.  S.  presented  his  petition  intituled  "In  the  matter  of  ^^^  matter  of  an 

*  •■■  entailed  money 

the  marriage  settlement  of  &c.  and  of  the  act  7  Greo.  4,  c.  45,  fund. 
&c.,^'  praying  a  reference  to  the  Master  to  inquire  how  and  in 
what  manner  S.  B.  S.  was,  under  the  said  act,  entitled  to  the 
said  stock,  and  whether  there  were  any  charges  or  incum- 
brances affecting  the  same. 

The  petition  was  heard,  and  it  was  ordered  accordingly, 
reserving  further  directions  until  after  the  Master's  report. 

On  attending  before  the  registrar,  it  appeared  that  the  act 
7  Gteo.  4,  c.  45,  had  been  repealed  by  the  act  3  &  4  Will.  4, 
c.  74,  s.  70,  and  the  petition  was  therefore  amendedhy  intituling 
it  "  In  the  matter  of  the  3  &  4  Will.  4,  c.  74,''  and  the  order 
was  completed.  The  Master  made  his  report,  finding  that  the 
said  S.  B.  S.  was,  under  and  by  virtue  of  the  act  3  &  4  Will.  4, 
c.  74,  entitled  to  the  sum  of  4152/.  4^.  6d,  stock,  and  that  there 
were  no  charges.    But  here  the  proceeding  ended. 
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.11. 

S^eparate  Sstate— IftelHttctfon  into  ^Possession. 

Bean  v.  Sykes  (a).    Before  the  Vtce-ChanceHar  {Nov.  1838). 

1.  Trust  by  will  Elizabeth  Wardy  by.  her  wiU^  dated  the  18th  day  of  Aug^nst, 
^Zt^Vl'^^VL  1S^>  directed  trustees  to  pay  the  interest  and  dividends  of 
not  married  at    £1000,  to  Jane  Smith,  spinster,  for  life,  for  her  own  use  and 

the  testator's        .  >,  ■,  ii*ii  i  iji 

death,  bat  after-  benefit,  and  not  to  be  liable  to  the  control,  debts,  or  engage- 
wards  twice        ments  of  any  husband  or  husbands  with  whom  she  might  at 

married  I  held  ''  .         ^ 

valid  as  against  any  time  thereafter  mtermarry,  and  that  her  receipts  alone 
band.*^^'^       "  ^^m  time  to  time  should  be  good  and  sufficient  discharges  for 

2.  Husband  as-  the  same,  and  after  the  said  Jane  SmitVs  decease,  to  pay  the 
aofute^reversion  interest  and  dividends  of  the  said  sum  of  JEIOOO  to  and 
in  a  ftind,  ex-     amouffst  all  and  every  the  child  and  children  of  the  said  Jam 

pectant  on  a  life  °  .  .  •' 

interest,  to  a  Smith,  on  theu*  attaimng  the  age  of  twenty-one  years,  or  mar- 

leparate^^^^^^^  riagc.     The  testatrix  died  in  August,  1800.    The  legacy  of 

tenant  for  life  £1000  was  invested  in  the  purchase  of  1773/.  16«.  9rf.  stock, 

life  interest  to  ^^  the  namcs  of  the  trustees.   Jane  Smith  was  unmarried  at  the 

the  trustee;—  testator's  death,  but  on  the  29th  of  September,  1803,  she  mar- 

held,  a  reduc-  , 

tion  into  posses-  ried  jB^a^^m  Netoson,  who  died  in  September,  1805,  without 
"°°-  having  had  any  child  by  her.     On  the  17th  October,  1807,  she 

married  Samuel  Parr,  and  had  issue  by  him  two  children, 
Samuel  and  Jane,  who  both  attained  twenty-one ;  besides  other 
children  who  died  minors.  Jane,  the  daughter,  married  /.  JR. 
Bean. 

By  indenture,  dated  19th  June,  1838,  between  Bean  and 
unfe,  of  the  one  part;  and  Horace  Watson,  of  the  other  part; 
Bean  assigned  the  reversionary  interest  of  his  wife,  expectant  on 
the  decease  of  her  mother,  Jane  Parr,  in  a  moiety  ot  the  trust 
fund,  to  Watson,  in  trust  for  such  persons  and  in  such  manner 
as  Jane  Bean  should,  notwithstanding  coverture,  by  deed  or 
will  appoint ;  and  in  default  of  appointment,  in  trust  for  her, 
as  her  separate  property. 

By  indenture,  dated  17th  November,  1838,  between  Jant 
Parr  and  Samuel  Parr,  her  husband,  of  the  first  part ;  Samuel 

(a)  This  case  is  stated  from  the  papers  in  the  cause. 
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Party  the  son^  of  the  second  part ;  Bean  and  vnfty  of  the  third 
part ;  and  Watson,  of  the  fourth  part ;  Jane  Parr,  with  the  ap- 
probation of  her  husband^  surrendered  her  life  interest  in  the 
trust  fund  to  Samuel,  the  son^  and  Watson  respectively^  to  the 
intent  that  it  might  merge  and  be  extinguished  in  the  imme- 
diate reversion,  and  that  such  reversion  might  be  thereby  re- 
duced into  possession  (c),  as  to  one  equal  moiety,  for  the  benefit 
of  the  said  Samuel,  the  son,  and  as  to  the  other  moiety,  for  the 
benefit  of  Jane  Bean  and  her  appointees,  according  to  the  trusts 
of  the  deed  of  19th  June,  1838. 

The  personal  representative  of  the  surviving  trustee  of  the 
fimd  afterwards,  at  the  request  of  Samuel  Parr,  the  son,  sold 
out  and  paid  to  him  the  proceeds  of  one  moiety  of  the  fund, 
{Jane  Parr  being  fifty-nine  years  of  age),  but  declined  to  trans- 
fer the  remaining  moiety  to  Watson,  upon  the  trusts  of  the 
deed  of  19th  June,  1888,  otherwise  than  under  the  protection 
of  the  Court.  Upon  this  a  suit  was  instituted,  and  the  cause 
came  on  to  be  heard  before  the  Yice-Chancellor  on  the  80th 
November,  1888,  when  his  Honor  declared,  that  by  the  eflFect 
of  the  deed  of  the  17th  day  of  November,  1838,  Watson  became 
entitled  in  possession  to  the  moiety  of  Jane  Bean,  of  1773/. 
l&s.  9d.  stock,  and  directed  the  personal  representative  of  the 
surviving  trustee  to  sell  a  sufficient  portion  of  the  fund  to  pay 
the  costs,  and  (the  said  Jane  Bean  having  been  examined  and 
consenting  thereto),  [but  which  consent  his  Honor  seemed  to 
think  superfluous],  to  transfer  the  residue  to  Watson  upon  the 
trusts  of  the  deed  of  the  19th  June,  1828  {d). 


(c)  See  LaehUm  v.  Adams,  14 
Law  Jour.  382;  also  6  Jarm.  Conv. 
236. 

(<Q  Jane  Parr  and  her  husband 
having  granted  an  annuity  for  her 
life,  charged  upon  her  life  interest 
in  the  fund  in  question,  an  order 
was  made,  in  a  former  suit,  fer  ap- 
pl3ring  the  dividends  in  payment  of 


the  annuity  during  her  life.  This 
order,  which  assumed  that  the  trust 
for  her  separate  use  was  valid, 
though  she  was  unmarried  when 
the  gift  first  took  effect,  was  opposed 
to  the  now  retracted  doctrine  of 
Masst^  V.  Parker,  ante,  Vol,  1^  620| 
638. 


VOL.  II. 
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VSffis  Act— Attestation. 

TvE  writer,  being  desirous  of  ascertaimng  tiie  conedzieB 
of  information  which  he  had  reoeived,  that  wills,  withovfc  any 
memorandum  of  attestation^  made  since  lihe  act  of  7  WiU.  4  it 
1  Vict.  c.  26  has  been  in  force,  had  been  admitted  to  probate, 
(Tide  ante,  p.  361),  addressed  a  letter  on  the  subject  to  a  proc- 
tor in  extensive  practice,  and  was  &youred  with  iht  foQowiiif 
reply: — 

'^  I  cannot  iind  any  case  wh^e  a  will  made  sinee  tiie  new 
Wills  Act,  with  merely  the  names  of  two  witnesses  appearing  to 
it,  without  any  clause  of  attestation,  has  been  admitted  to  pro- 
bate ;  but  I  am  not  aware  that  the  slightest  objection  to  grant- 
ing probate  of  such  a  will  would  exist,  upon  a  satis&ctory  affi- 
davit being  iiled,  diewing  that  the  witnesses  were  present  at 
the  same  time  with  the  testator,  and  that  they  attested  the  will 
as  such. 

'^  A  will  witJi  the  mark  of  the  testator,  properly  attested,  is 
readily  admitted  to  probate. 

'^  The  imaginary  will  and  attestation  drawn  in  yonr  letter  (e) 
would  not  be  admitted  to  probate  without  the  sanction  and 
directions  of  the  judge.  Unless  the  drawer  of  it  were  present 
at  the  time  of  the  execution,  or  some  person  besides  the  wit- 
nesses (who  could  read  and  write)  were  so  present,  it  appear? 
to  me  doubtful  whether  the  evidence  of  mere  marksmen  v 
be  received,  to  prove  the  identity  of  the  paper  as  being  ih^ 
which  they  might  have  seen  the  testat(»r  execute.  It  is  very 
rare  indeed  that  a  paper  appears  with  the  testator's  mark,  with- 
out an  addition  in  writing  of  the  words  'the  mark  of  J'^*  a 

(e)  This  is  the  last  will  of  me,  John  Styles.  I  give  all  mj  and 
personal  estate  to  my  \?ife,  and  appoint  her  executrix.  Dated  December 
4th,  1888. 

+  + 

+ 


ADDENDA.  g43 

Styles*  &c.  I  have  never  seen  one,  save  in  a  case  where  the 
mark  was  mentioned  in  a  clause  of  attestation.  I  will  not  pre- 
tend to  form  an  opinion  as  to  what  might  be  the  probable 
directions  of  the  court  as  to  a  paper  such  as  you  have  men* 
tioned.^' 
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A. 

ABSTRACT, 

as  to  the  length  of,  which  a  purchaser  may  require,  292,  569 

ACCUMULATION, 

of  income,  statutory  restrictions  on,  124 

ACKNOWLEDGMENT  OF  DEEDS  BY  MARRIED  WOMEN, 

generally,  206 

in  the  case  of  an  infant  trustee,  253 

forms  of  the  memorandum,  certificate,  and  affidayit,  ii.  219^ 

et  8eq. 
rules  of  the  Court. of  Common  Pleas  respecting,  ii.  237,  et  seq. 
notes  on  these  rules,  ib. 

ACKNOWLEDGMENT  OF  TITLE,  ii.  270 

ACTUAL  POSSESSION, 

meaning  of  the  term,  with  reference  to  a  lease  for  a  year,  79 

AFFIDAVIT, 

forms  of,  prescribed  by  3  &  4  Will.  4,  c.  74,  ii.  225—234 

must  be  on  parchment  and  stamped,  and  be  sworn  before  a  com- 
missioner of  the  Common  Pleas,  ii.  225,  n.  (207) 

additions  to,  by  the  rules  of  the  Court  of  Common  Pleas,  not 
warranted  by  the  statute,  ii.  239,  n. 

observations  on  the  matters  required  by  the  Court  of  Common 
Pleas,  ii.  241,  n. 

rules  of  the  Court  of  Common  Pleas  respecting,  ii.  238,  et  seq. 

ADVOWSON, 

title  to,  for  what  period  to  be  deduced,  566 

ALIENATION, 

restrictions  on,  124 

by  married  women,  ii.  219^  et  eeq.,  and  notes.  (See  Married 
Women,  Separate  Estate) 
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ANCIENT  DEMESNE, 

fines  of  lands  in,  149 

APPOINTMENT, 

observations  on  conveyance  bj,  ii.  74,  n.  (61) 

as  to  uses  limited  by,  ib, 

as  to  tbe  parcels  in  deeds  of,  ii.  78,  n.  (62) 

appointee  is  in  under  tbe  conveyance  creating  tbe  power,  ii.  95, 

n.  (83) 
consequences  of  tbat  doctrine,  ib, 
operates  on  tbe  use,  not  on  tbe  land,  ii.  143,  n.  (132) 
requires  vrbat  stamp,  ii.  555 

APPORTIONMENT, 

of  rents,  annuities,  &c.,  by  4  &  5  Will.  4,  c.  22,  334;  ii.  370 

considerations  on  the  Act,  334,  and  note. 

examples  illustrative  of  tbe  changes  effected  by  tbe  Act,  335 

whether  annuities,  &c.,  ceasing  on  the  death  of  tbe  person  in- 
terested, are  within  the  Act,  338 

tbe  statute  apportions  in  favour  of  persons  whose  interests  de- 
termine, 336 
not  as  between  tbe  real  and  personal  representatives  of  an 
owner,  336 

of  price,  where  a  conveyance  comprises  freehold  and  copyhold 
lands,  ii.  92,  93,  nn.  (80),  (81) 

ASSENT  OF  EXECUTOR, 

to  bequest  of  leaseholds,  whether  sufficient  for  the  purposes  of 

title,  ii.  45,  n.  (41) 

ASSIGNMENT, 

a  common  law  assurance,  25 

ASSURANCES  UNDER  FINES  AND  RECOVERIES  ACT, 

(See  Entailed  Money,  Fine,  Protector,  Recovery, 
THE  Fines  and  Recoveries,  Tenant  in  Tail) 

for  barring  entails,  154,  et  »eq. 

forms  of,  ii.  162,  n.  (144) 

must  be  by  deed  in  rolled,  154;  ii.  175,  n.  (160) 

indenture  not  requisite,  unless  the  assurance  be  a  bargain  and 

sale,  165 
by  deed  of  bargain  and  sale,  why  objectionable,  ii.  169,  n.  (155) 
must  be  by  deed  adapted  to  pass  the  legal  fee,  154 

eyen  though  the  subject  of  conveyance  be  an  equitable 
estate,  155 

or  a  mere  right  to  an  estate  tail,  or  mere  ability  to  bar 
the  remainders,  ib, 
contracts  and  covenants  inadequate,  154,  163,  ii.  \77y  n.  (164) 
equitable  relief  excluded  in  cases  ofinfornnality,  163 
mode  of  assurance,  how  to  be  ascertained,  156,  161 

examples,  156 
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ASSURANCES    UNDER    FINES    AND    RECOVERIES    ACT, 

— (continued). 
by  tenant  in  tail  in  remainder,  may  be  bj  grant,  158,  ii.  163, 

n.  (149) 
expense  of,  as  between  vendor  and  purcbaser,  214 
bj  tenant  in  tail,  to  bis  own  use,  sufficient,  .160;  ii.  174,  n.  (158) 
by  tenant  in  tail,  baling  no  legal  seisin,  to  uses,  161;  ii.  174, 

n.  (158) 
general  cautions  as  to  mode  of  assurance  and  execution,  1 61,  etseq. 
by  tenant  in  tail  ex  provisione  viri,  166 
by  tenant  in  tail,  with  consent  of  protector,  167,  et  seq, 
by  tenant  in  tail,  when  made  for  a  limited  purpose,  183 
distinctions  in  regard  to  partial  alienations  by  tenant  in  tail,  184 
by  tenant  in  taU,  without  consent  of  protector,  189;  ii.  176, 

n.  (161) 
where  there  is  no  protector,  190 
by  tenant  in  tail,  under  the  new  and  old  law,,  stated  and  com- 
pared, 188,  et  seq. 
after  the  issue  barred,  remainders  not  barred,  185 
when  the  remainder  is  encambered,  187 
by  heir  in  tail,  living  the  ancestor,  186 

by  tenant  in  tail,  with  the  fee  in  himself,  187 
of  entailed  copyholds,  191 
effect  of,  in  confirming  voidable  estates,  1 92 
have  no  tortious  effect,  1 93 
whether  they  extend  to  bar  contingent   estates  tail,    194; 

ii.  166,  n.  (151) 
in  the  ca^e  of  quasi  entails,  197 
of  bankrupt's  estates  tail,  1 99 
of  entailed  money,  204 

definitions  of  certain  terms  employed  by  the  Act,  21 1,  ei  9eq. 
^     inrolment  of,  214 

gives  priority,  ii.  175,  n.  (160) 
operate  without  any  declaration  of  the  intention,  ii.  162,  n.  (147) 
use  or  tprost  under,  results  in  fee-simple,  ib. 
efficacy  of  a  recovery  communicated  to,  in  what  cases,  ii.  170, 

177,  nn.  (156),  (163) 
operation  of,  upon  executoiy  limitations,  ii.  166,  n.  (151) 
effect  of,  in  performing  covenants  and  agreements  to  levy  fines 

or  suffer  recoveries,  ii.  193,  n.  (181) 
suggestions  with  respect,  to  such  assurances,  ii.  168,  nn.  (154), 

(155) 
for  binding    the   interests  of  married    women,   206.      (See 

Married  Womsn,  Dowbr) 

ATTENDANT  TERMS, 

their  nature  and  use,  106 

ATTESTATION, 

of  a  deed,  what  it  should  state,  ii.  b,  n.  (12) 
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ATTORNIES, 

to  deliyer  seisin,  need  not  be  parties*  ii.  7>  n.  (10) 

ATTORNMENT, 
what,  29 
taken  away  by  statute,  25,  n.  (a) 


B. 

BANKRUPT, 

tenant  in  tail,  points  of  the  old  law  relating  to,  199 

provisions  of  3  &  4  Will.  4,  c.  74,  rehtiiig  to,  200,  ei  seq. 
observations  on  conyejances  under  the  bankrupt  acts,  ii.  1 13, 
n.  (102) 
of  bankrupt's  copyholds,  ii.  113,  n.  (102) 
stamps  on  such  conveyances,  ii.  115,  n.  (104) 
as  to  the  execution  of  powers  vested  in,  ii.  116,  n.  (105) 
not  compellable  to  join  in  conveyance,  nor  to  covenant  for  title, 
ii.  118,  n.  (108) 
course  to  be  pursued  on  his  refusal,  ib. 
Bankrupt  Act,  (6  Geo.  4,  c.  16),  repealed,  as  to  entailed  es- 
tates, by  3  &  4  Will.  4,  74,  199 
dealings  with,  protected  by  2  &  3  Vict.  c.  29,  ii.  493 

BARGAIN  AND  SALE, 

be/ore  the  Statute  of  Usee,  37 
a  contract  binding  on  the  conscience,  ib. 
valuable  consideration  essential  to,  ib,,  ii.  80,  n.  (64),  ii.  8 1,  n.  (64) 
under  the  Statute  of  Ueee,  74 
inrolment  of,  76,  ii.  80,  n.  (64) 

operates  without  transmutation  of  possession,  76,  ii.  50,  n.  (43) 
why  ineligible  as  a  disentailing  assurance,  162 
leg^  powers  cannot  be  created  by,  ii.  51,  n.  (43) 
distinguished  from  the  execution  of  an  authtfnty  to  bargain 

and  sell,  ii.  80,  n.  (64) 
inrolment  of,  its  relation  back,  ib. 
examined  copies  of  inrolment  of,  evidence,  ii.  81,  n.  (64) 
for  a  particular  estate,  with  remainders,  ib, 
in  bankruptcy  aboUshed,  ib, 
mortgage  by,  for  term  of  years,  ii.  83,  n.  (65) 

BASE  FEE, 

enlargement  of,  into  fee-simple,  189 

merger  of,  in  immediate  remainder  or  reversion,  tb. 


C. 
CEREMONIES, 

of  the  ancient  law  in  regard  to  alienation,  26 
unsuited  to  modem  times,  30 
inadequate  to  their  object,  ib. 
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CERTIFICATE, 

of  acknowledgment  of  deeds  by  married  women,  206 
forms  of,  ii.  222 

CHANCERY,  COURT  OF, 

uses  originally  cognisable  in,  33 

exercises  no  direct  authority  oyer  the  land,  ib. 

proceeds  in  personam,  34 

jurisdiction  of,  in  decreeing  the  specific  performance  of  contracts, 

96 
practice  of,  in  regard  to  settlements  on  the  marriage  of  a  ward 

of  court,  559 

CHATTELS  REAL,  (See  Leaseholds  for  Tears), 
not  capable  of  an  entail,  1 98 
title  to,  ii.  45,  n.  (41) 

CHILDREN, 

limitations  to,  as  a  class,  ii.  91,  n.  (78) 
as  individuals,  ib, 

CLASS  OF  PERSONS, 

distinctions  between  the  common  law,   iises,    and  trusts,  as 
regards  gifts  to  classes,  119 

COMMISSIONERS   FOR  TAKING  ACKNOWLEDGMENTS, 

remarks  on  the  rules  of  the  Common  Pleas  respecting,  ii.  219 
one  of  the  commissioners  not  to  be  concerned  as  attorney  or 

solicitor  for  the  parties  interested,  ib, 
inquiries  and  examinations  to  be  made  by,  ii.  220 

authority  of  the  court  to  add  to  the  substance  of  the  ez- 
ammation,  questioned,  ii.  238 
competency,  duty,  and  responsibility  of,  ii.  239,  nn.  (223) — (225) 

COMMON  LAW, 

its  alleged  simplicity,  29 

not  adapted  to  the  wants  of  modem  society,  ib,,  30 

conyeyances  at,  23.    (See  CoNyEYANCE) 

importance  of  distinguishing  between  the  common  law,  statute 

law,  and  equity,  110 
objects  not  attainable  by  common  law  conyeyances.   111 
limitations  at,  ii.  5,  n.  (6) 

rules  concerning  sudi  limitations,  ib.  (See  Limitations, 
Uses,  Trusts) 

CONDITION, 

might  defeat,  not  modify  a  conyeyance,  23 

difference  between  entry  for  breach  of,  and  entry  for  forfei- 
ture, ib, 

of  re-entry,  for  non-payment  of  rent,  ii.  19,  n.  (25) 

for  breach  of  coyenants,  its  inconyeniences,  ib,  n.  (26) 
restraining  clause  suggested,  ii.  69,  n.  (56) 
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CONDITION— (con^tnMtfii) . 

in  a  mortgage,  ii.  84»  n.  (68X  13^>  &•  (129) 
unreasonable,  how  dealt  with  in  equity,  ii.  203,  n.  (191) 
special  conditions  of  sale,    remarks  and  cautions  regarding, 
ii.  204,  n. 
as  to  title,  and  as  to  evidence,  distingviahedy  ii.  205,  n. 
limiting  the  time  for  objecting  to  tklei,  t6. 
when  relieved  against,  ib* 
when  enfiiroed,  ii.  206,  n. 
binding  at  law,  ii.  207,  n. 

requiring  purchaser  to  employ  vendor's  soUdtor,  strictures 
on,  ii.  208,  n. 

CONSIDERATION, 

release  for,  in  the  deed,  an  estoppel  in  law,  ii.  21,  n.  (28) 
receipt  for,  indorsed,  ib. 

use  of  the  words  "divers  other  considerations,"  ii.  451 
unnecessary  in  conveyances  at  common  law,  38,  ii.  50,  n.  (43) 
nominal,  need  be  expressed  only,  not  paid,  ii.  86,  n.  (73) 
what  consideration  requisite  to  raise  a  use  or  trust,  before  and 
after  the  statute,  102 

CONSTRUCTION, 

same  principles  of,  applicable  to  deeds  and  wills,  with  few  ex- 
ceptions, 125,  420,  446 

CONTINGENT  REMAINDERS,  &c. 
what,  17 

how  defeated,  117 
trustees  to  preserve,  104 
equitable,  not  destructible,  116 
contingent  and  executory  interests,  how  affected  by  Irish  Fines 

and  Recoveries  Act,  2 1 9 
contingent  estates  tail,  whether  barrable,  ii.  166,  n.  (151) 
may  be  bound  by  indenture,  165 

observations  on  the  definition  and  classification  of,  ii.  553 
proposed  definition  of,  555 
to  Uie  survivor  of  several  persons,  ii.  92,  n.  (79) 

CONTRACTS, 

raise  a  trust  in  equity,  96 
statutory  requisites  to,  ib, 
sometimes  impUed  in  equity,  97 
suits  for  specific  performance  of,  ib, 

by  tenant  in  tail,  inefficacious  under  the  3  ft  4  WiH.  4,  c.  74, 
163 

CONVERSION, 

equitable  doctrine  of,  93 
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CONVEYANCES, 

at  the  oommon  law,  24 

feoffment,  ib, 

exchange,  ib. 

lease,  tb. 

release,  ib. 

surrender,  25 

grant,  ib. 

assignment,  ib. 

fine,  27 

recovery,  ib* 

inconveniences  of,  29 

nof  adapted  to  the  improved  state  of  society,  30 

alterations  in,  by  the  Statute  of  Uses,  35 
tortious,  their  effect,  27 
by  bargain  and  sale,  74 

covenant  to  stand  seised,  75 

lease  and  release,  77 
operating  with,  and  without  transmutation  of  possession,  dis- 
tinguished, 75 
of  equitable  interests,  98 
legal  and  equitable,  contrasted,  99 
to  uses,  theory  of,  118 

on  sales  under  decrees  in  equity,  ii.  104,  n.  (89) 
under  3  &  4  Will.  4,  c.  74.     (See  Assuramcks) 
of  legal  estate.     (See  Trustees) 

COPYHOLDS, 

origin  of,  6 

how  conveyed,  and  of  what  limitations  susceptible,  123 

not  within  the  Statute  of  Uses,  124 

uses  of,  are  mere  directions  to  the  lord,  ib, 

recognised  and  enforced  by  the  judicature,  ib. 

shifting  and  future,  allowable,  ib. 
powers  of  appointment  over,  ib, 
custom  of,  controls  the  will  of  the  lord,  123 
covenants  to  surrender,  ii.  95,  n.  (82) 
apportionment  of  price  of,  when  conveyed  with  freeholds,  ii. 

94,  n.  (81) 
belonging  to  bankrupts,  how  conveyed,  ii.  113,  n.  (102) 

stamp  on,  ii.  115,  n.  (104) 
enactments  of  3  &  4  W.  4,  c.  74,  respecting  copyholds,  191, 192 
entails  of,  how  barred  under  that  statute,  191 
interests  of  married  women  in,  how  passed,  207 
of  bankrupt,  tenant  in  tail,  203 

COVENANT  TO  STAND  SEISED, 
origin  of,  as  a  conveyance,  37 
enforced  by  equity,  ib. 
what  consideration  essential  to,  38 
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COVENANT  TO  STAND  SEISED— (con^mwe^. 

operation  of,  before  the  Statute  of  Uses,  ii.  H9,  n.  (77) 

under  that  statute,  75 
operates  without  transmutation  of  possession,  ib. 
vfhj  not  adapted  to  the  purposes  of  settlement,  ii.  89,  n.  (77) 

COVENANTS, 

hj  tenant  in  tail  not  binding  on  issue  or  remainder-man,  163 
for  title  in  purchase  deeds,  ii.  24,  n.  (32),  108,  nn.  (93)— (99) 

in  mortgages,  ii.  85,  nn.  (69) — (71) 
against  incumbrances,  proper  form  of,  ii.  107,  n.  (92) 
exception  of  incumbrances  in  covenants  for  title,  ii.  109,  n.  (98) 
to  surrender  copyholds,  ii.  95,  n.  (82) 
to  levy  a  fine,  satisfied  by  the  substituted  assarance,  ii.  193^  n. 

(182) 
re-entry  for  breach  of,  in  lease,  ii.  1 9,  n.  (26) 

clause  restraining,  ii.  69,  n.  (56) 
for  title,  scope  of,  where  title  is  by  descent  or  devise,  ii.  24,  n. 

(32) 

CREDITORS, 

real  estate  subjected  to  simple  contract  debts,  322 

CROSS  REMAINDERS, 

in  tail,  ii.  52,  n.  (46) 

CURTESY, 

extends  to  equitable  estates,  91 

estate  by,  confers  right  to  protectorship,  1 70 


D. 

DATES, 

table  of,  shewing  when  the  recent  real  property  acts  came  into 
operation,  579 

DEBTS, 

by  simple  contract,  real  estate  liable,  322 ;  ii.  375 
liability,  as  regards  debts,  to  see  purchase  money  applied,  324 
charge  of  debts  should  enable  a  sale,  ib. 
who  may  sell  or  mortgage  where  no  express  power  is  given,  ib. 
estates  of  debtors  may  be  mortgaged,  as  well  as  sold,  ii.  381 
destination  of  surplus,  ii.  382 

DECREES  IN  EQUITY, 

sales  under,  ii.  104,  n.  (89) 

DEED  POLL, 

form  of,  ii.  1,  n.  (1) 
signing  of,  ii.  8,  n.  (11) 
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DEEDS, 

attestation  of,  ii.  8,  n.  (12) 
alteration  in,  after  execution,  ii.  503 
number  of  witnesses  to,  ii.  9,  n.  (13) 
right  of  mortgagee  to  retain,  ii.  152,  n.  (141) 

DEMISE, 

what,  24 

DESCENT, 

canons  of,  as  stated  by  Blackstone,  578 

system  of,  as  altered  by  3  &  4  Will.  4,'ci'  106,  310 

half-blood,  &c.,  admitted,  319  '*  ' 

tables  of,  under  the  new  law,  576 

directions  and  observations  for  the  use  of  the  tables,  575 

DESCENT  CAST,  237 

DEVISE.    (See  Testamentary  Disposition,  Will,  Revocation) 

DISCLAIMER  BY  TRUSTEE,  ii.  72,  n.  (60) 

DISCONTINUANCE, 

by  tenant  in  tail,  its  effect,  237 

operation  of,  in  taking  away  entry,  &c.,  abolished,  ib, 

» 

DISSEISIN, 

rare  at  this  day,  16 

modem  doctrine  of,  ii.  3,  n.  (3) 

DISTRESS, 

power  of,  in  mortgages,  ii.  147,  n.  (137) 

DOWER, 

equitable  estates  not  formerly  subject  to,  91 
how  excluded,  before  the  recent  statute,  104,  118,  294 
title  to,  when  overreached  by  appointment,  303 
old  form  of  limitations  to  prevent  dower,  294 
modem  limitations  for  that  purpose,  295 
enactments  of  3  &  4  Will.  4,  c.  105,  for  amending  the  Uw  of 

dower,  293,  ii.  362 

extend  dower  to  equitable  interests,  300 

render  actual  seisin  unnecessary,  302 

enable  husband  to  exclude  dower  by  declaration,  ib. 
form  of  declaration,  ii.  169,  n.  (155) 
propriety  of  retaining  the  old  limitations  to  prevent,  304 
mode  of  defeating,  where  the  marriage  was  contracted  after  the 

1st  January,  1834,  ii.  188,  n.  (176) 

where  contracted  on  or  before,  306,  ii.  189,  n.  (177) 
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DOWER— (continued). 

attaches^  where  the  land  is  merely  contracted  for,  306;  ii.  189^ 

n.  (177) 
rights  of  women  married  on  or  before  the  Itt  day  ci  January^ 

1834,  saved,  302 
effects  of  this  saving,  303 
new  law  applies  only  to  women  married  after  the  l«t  day  of 

January,  1834,  306 
whether  a  woman  married  on  or  before  that  day  can  extingoish 

her  dower,  ib, 
whether  husband's  declaration  effectual  as  to  land  acquired 

aft^r,  where  the  marriage  took  place  on  or  before  that 

day,  307 
the  wording  of  s.  77  of  stat.  3  &  4  Will,  4,  c.  74,  defended, 

ii.  172,  n.  n57) 
opinionsconceming  the  Dower  Act,  309  « 

deeds  of  married  women,  for  releasing  dower,  how  to  be  per- 
fected, ii.  219,  et  seq.y  and  notes, 
declaration  against,  ii.  169,  n.  (155) 

as  to  the  indiscriminate  insertion  of,  in  purchase  deeds, 

305 
time  limited  for  recoTcring  arrears  of,  ii.  280 


E. 
EJECTMENT, 

action  of,  its  nature  and  object,  228.     (See  Limitation  of 
Actions  and  Suits) 

ENTAILED  MONEY, 

history  of  the  law  relating  to,  204 

former  Acts  relating  to,  repealed  by  3  &  4  VHil.  4,  c,  74,  s.  70, 

205.     (See  Addenda  I.  p.  639). 
mode  of  assurance  substituted  for  barring  entail  of  money  fund, 

'      204 
observations  on  such  assurance,  ii.  185,  n.  (170) 
assignment  of,  by  deed  inrolkd,  ii.  186,  n.  (171) 

cannot  embrace  the  produce  of  future  sales,  t^.  n.  (172) 
when  discharged  from  entail,  remains  subject  to  prior  trusts, 

ii.  187,  ».  (173) 
re-assignment  recommended,  ib.  n.  (174) 
election  of  tenant  in  tail  to  take  the  fund  in  its  actual  state, 

should  be  expressed,  ib,  n.  (175) 

ENTRY  FOR  FORFEITURE, 

distinguished  from  re-entry  for  condition  broken^  23 

EQUITY, 

origin  of,  32 

nature  of,  44 

distinction  between  Law  and  Equity,  ib. 

adjudicates  in  personam,  34 
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EQJJITY— (continued) . 

bound  by  precedents  and  rules,  44 

jurisdiction  of,  excluded  in  certain  cases  by  3  &  4  Will.  4, 

c.  74,  1 63 
questions  by  the  author  reiative  to  equitable  titles,  480 
by  the  real  property  oomndssioneffs,  484 


EQUITABLE  INTERESTS, 

diyision  of,  from  legal  estate,  2,  4* 

unknown  to  the  andeiit  law,  i6. 

peculiar  to  the  law  of  England,  2 

questions  relating  to,  480,  484 
origin  of,  3,  4 

introduction  of,  under  the  name  of  uses,  32.     (See  Uass) 
devisable,  36 

cognisable  in  Chancery  only,  33.     (See  Trust) 
instruments  affecting,  bind  by  way  of  contract,  96 
not  legitimate  subjects  of  conveyance,  i&« 
conveyed,  in  practice,  according  to  ]eg^  forms,  98 
recoveries  suffered  o(  146 
may  be  disposed  of  by  a  mere  memorandum,  87 
trustee  for  sale  of,  has  an  office  only,  ii.  103,  n.  (89) 

devolution  of  such  office,  ib, 
equitable  ownership  cannot  be  fiduciary,  101 

EQUITY  OF  REDEMPTION, 

release  of,  in  satisfaction  of  mortgage  debt,  how  to  be  stamped, 

ii.  2,  34,  n.  (39) 
cannot  be  excluded  by  prospective  stipulation,  ii.  86,  n.  (86) 
stamp  on  conveyance  of,  ii.  508 

ESCHEAT, 

what,  11 

trust  and  mortgage  estates  exempted  from,  by  4  &  5  Will.  4, 

c.  23,  332,  ii.  372 
retrospective  operation  of  that  act,  352 
considerations  on  its  justice,  333,  n. 

ESTATE,  (CLAUSE), 

observations  on  the  use  of,  ii.  1,  n.  (3) 

omitted  in  appointments,  and  in  conveyances  intended  to  operate 
tortiously,  ii.  1,  n.  (13),  ii.  78,  n.  (62) 
in  bargains  and  sales  for  years,  iL  83,  n.  (66) 

ESTATES  PUR  AUTER  VIE, 

quasi  entails  of,  197 

how  discharged  from  settlement,  ii.  185,  n.  (170) 

ESTATE  TAIL, 

words  ''lawfully  begotten"  not  necessary  to  the  creation  of» 
ii.  7,  n.  (8) 
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ESTATE  TAIL— {continued). 

how  barred,  under  3  &  4  Will.  4,  c.  74,  148.  (See  Assur- 
ances) 

obserrations'  on  tbe  mode  of  barring  before  that  statate, )  32,  et 
seq,     (See  Recoveries) 

efiect  of  assurance  by  tenant  in  tail  under  the  new  and  old  law^ 
stated  and  compared,  188,  et  seq. 

with  remainders,  cotdd  not,  under  the  old  law,  be  enlarged  into 
a  fee  in  vacation,  169 

general  scheme  of  the  Act  as  to  alienations  hj  tenant  in  tail, 
193 

whether  contingent  estates  tail  are  within  the  Act,  1 94 

EXCHANGE, 

what,  24 

form  of,  at  common  law,  ii.  10,  n.  (14) 

its  incidents,  ib. 

now  generally  effected  by  mutual  conveyances,  ib. 

stamp  duty  upon,  ib.  n.  (15),  ii.  508 

force  of  the  word  "exchange,"  ii.  11,  n.  (17) 

eviction  clause  in,  ii.  12,  n.  (18) 

EXECUTION  OF  DEEDS,  ii.  8,  9,  nn.  (11),  (12),  (13) 

EXECUTORS, 

assent  of,  to  bequests,  ii.  45,  n.  (41) 
sales  by,  under  power,  ii.  80,  n.  (64) 
as  to  implication  of  power  of  sale  in,  325 


F. 
FEOFFMENT, 

originally  made  by  parol,  24,  30 

import  of  the  term,  24 

by  tenant  for  life  or  years,  when  a  forfeiture,  27 

tortious  operation  of,  ii.  3,  n.  (3) 

charter  of,  ii.  3 

FEUDS, 

sketch  of  the  history  of,  6,  7»  8 
not  devisable,  28 

FINES, 

as  common  law  assurances,  27,  145 
in  fee,  by  tenant  for  life,  a  forfeiture,  27 
for  what  purposes  used,  138 
barring  entails,  ib. 

adverse  rights  by  non-claim,  140 
binding  the  interests  of  married  women,  142 

contingent  rights  or  interests,  by  estoppel,  ib. 
points  common  to  fines  and  recoveries,  145 
by  heir  in  tail  expectant,  186 
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FlSES^(cmtmued). 

by  tenant  in  tail,  with  immediate  fee  in  himself,  187 
where  the  fee  was  incumbered,  ib. 

abolished  in  England,  by  3  &  4  Will.  4,  c.  74,-131,  148 

provisions  of  that  Act,  relatiye  to,  148,  et  seq. 

informahties  in,  cured  by  that  Act,  149 

mode  of  assurance  substituted  for  fines,  154.     (See  Assur- 
ance, Recovery) 

extraordinary  force  of,  how  communicable  to  the  substituted 
assurance,  ii.  193,  n.  (181) 

FINES  AND  RECOVERIES, 

not  used  in  Berwick-upon-Tweed,  or  the   Isle  of  Man,   ii. 

248,  n.  (232) 
new  statute  rekting  to,  in  England,  ii.  283 

in  Ireland,  ii.  326 

FORFEITURE, 

doctrine  of,  14 

as  it  regards  lord  and  tenant,  ib. 

tenant  and  reversioner,  ib. 

tenant  and  remainder-man,  ib, 
entry  for,  23 

•  conveyances  causing,  27 
trust  and  mortgage  estates,  exempted  from,  90,  332 

FREE-BENCH, 

right  to,  unaflFected  by  3  &  4  WiU.  4,  c  105,  310 

FREEHOLD,  (THE) 

office  and  importance  of,  12,  13 
must  always  be  full,  16 

livery  necessary  on  the  transfer  of,  at  common  law,  ib. 
conveyance  of,  at  common  law,  must  take  immediate  effect,  ib. 
general  principles  governing  the  disposition  of,  19 
nature  and  quality  of,  exemplified  by  a  decision  of  Mr.  Serjeant 
Manning,  (revising  barrister),  ii.  38,  n.  (40) 

FREEHOLDERS, 

origin  of,  6 


FURTHER  CHARGE,  ii.  152,  n.  (141) 

FUTURE  GIFTS, 

at  the  common  law,  119 
by  way  of  use,  120 

VOL.  II.  V    V 
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FUTUBE  GIFTS— (conhViKiw?). 
in  remainder,  119 
by  way  of  trust,  16. 

G. 

GENERAL  AND  PARTICULAR  INTENTION, 

doctrine  of,  considered,  547 

GRANT, 

a  common  law  conveyance,  25 

must  be  by  deed,  ib. 

passes  remainder  or  reversion  without  attornment,  or  iniolment, 

ii.  38,  n.  (40) 
of  fee  expectant  on  term,  ii.  107,  n.  (91) 


H. 

HABENDUM, 

informal  in  surrenders,  and  in  releases  by  way  of  exting^iish- 
ment,  ii.  26,  n.  (26) 

HALF-BLOOD, 

admitted  to  inherit  by  3  &  4  WilL  4,  0.  106»  319 

HEIRS, 

effect  of  limitation  to  right  heirs  of  grantor,  ii.  7,  n.  (9) 

right  heirs  of  stranger,  ib, 

HEIRS  EXPECTANT, 

sales  by,  ii.  176,  n.  (162) 


I. 
INFANT  TRUSTEES.    (See  TtLvvms) 

INHERITANCE, 

Act  3  &  4  Will.  4,  c.  106,  ii,  365 

observations  on  that  Act,  310—322 

why  the  devolution  of  property  by  descent  is  infrequent,  310 

descent  under  the  old  law,  312 

from  whom  traced,  ib, 

of  estates  in  possession,  ib. 

of  remainders,  reversions,  and  executory  interests,  ib. 

owner,  conveying  and  reconveying,  constituted  himself 
a  purchaser,  313 

secus  where,  conveying  to  uses,   the  fee  revested  in 
him,  ib. 
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INHERITANCE—  (continued) , 

descent  under  the  new  law,  313 

to  be  traced  from  the  purchaser  in  all  cases,  ib, 
.   who  to  be  deemed  the  purchaser,  ib. 
of  estates  in  possession  and  in  remainder,  assimilated, 

314 
case  of  hardship,  as  regards  coparceners,  »2. 
modes  of  acquiring  an  estate  by  purchase,  315 
under  a  devise  to  the  heir,  ib, 

a  limitation  to  the  grantor  and  his  heirs, 
ib. 
where  heirs  take  by  purchase,  to  be  traced  from  ancestor, 

ib. 
some  general  rules  for  ascertaining  the  efPect  of  limita- 
tions to  heirs,  316,  317 
as  between  brothers  and  sisters,  to  be  immediate,  318 
admits  lineal  ancestry,  319 

half-blood,  ib, 
may  be  traced  through  persons  attainted,  320 
periods  of  commencement  of  the  new  law,  ib. 
the  old  law  still  in  force  as  to  aliens,  &c.,  ib. 
inheritable  property,  generally,  comprised  in  the  new 

law,  ib, 
merits  of  the  Act,  ib. 

INROLMENT, 

statute  of,  76 

its  object,  ib. 

confined  to  bargains  and  sales  of  freehold  interests,  ib, 

evaded  by  the  modem  lease  and  release,  ib. 

if  extended  to  chattel  interests,  would  not  have  insured 
publicity,  80 
want  of,  supplied  in  certain  cases  by  3  &  4  Will.  4,  c.  74,  149 

INROLMENT  OF  ASSURANCES   UNDER  3   &   4   WILL.   4, 
c.  74,  154 
gives  priority  to  the  deed  first  inroUed,  ii.  317 
not  a  substitute  for  registration,  &c.,  ii.  187,  n.  (175) 

INTENTION, 

general  and  particular,  doctrine  of,  examined,  547 
character  and  tendency  of  the  doctrine,  549 

INTEREST, 

on  mortgage  money,    when  it  may  commence,  ii.   152,  n. 

as  to  the  practice  of  taking  interest  before  the  actual  advance, 
ii.  153,  n.  (141) 

u  u  2 


660  INDEX. 

IRELAND, 

points  of  difference  between  Irish  and  English  Fines  and  Reto- 
yeries  Acts,  219 

J. 
JOINTURE, 

power  of  jointuring,  ii.  65,  n.  (54) 

JUDGMENTS, 

defeasible,  under  the  old  law,  by  means  of  a  power,  326 
bind  the  appointable  interest  under  the  new  law,  ib, 
opei'ation  of,  enlarged,  327 

as  regards  a  joint  power.  Tested  in  the  debtor  and  his  nominee,  ib, 
what  protection  still  afforded  by  a  prior  legal  title,  330 
whether  the  new  law  extends  to  testamentary  powers,  ib. 
the  perils  of  dispensing  with  a  search  for,  331 
as  to  the  length  of  search,  33 1 
docketted,  to  be  entered,  ii.  487 


K. 
KING,  CTHE) 

wl  lands  holden  of,  5 

L. 
LEASE, 

as  a  common-law  conveyance,  24 

rent  reserred  by,  sufficient  to  raise  a  use,  ii.  13,  n.  (20) 

under  powers,  observations  on,  ib.  n.  (21) 

how  rent  should  be  reserved  by,  ii.  1 4,  n.  (22) 
condition  of  re-entry  in,  ii.  19,  nn.  (25),  (26) 
by  tenant  for  life,  ii.  14,  n.  (22) 
cautions  to  be  observed  on  purchasing  sul^ect  to,  ii.  70, 
n.  (58) 
by  lunatic  tenant  in  tail,  1 74,  n. 
removal  of  fixtures  by  lessee,  ii.  18,  n.  (24) 
proposed  restriction  on  re-entry  for  breach  of  lessee's  covenants, 
ii.  69,  n.  (56) 

LEASE  AND  RELEASE,  77.    (See  Release) 

LEASE  FOR  A  YEAR, 

nature  of,  ii.  86,  n.  (72) 

when  unnecessary,  ii.  21,  n.  (29);  ii.  23,  n.  (30);   ii.  88,  n. 

(76);  ii.  106,  n.  (91) 
nominal  consideration  in,  need  only  be  expressed,  not  paid,  ii. 

86,  n.  (73) 
parties  to,  ii.  87,  n.  (74) 
parcels  in,  suggestions  as  to,  ib,  n.  (75) 


INDEX.  661 

LEASEHOLDS  FOR  YEARS, 

not  within  the  Statute  of  Uses,  50 
supposed  reasons  for  their  exclusion,  ib, 
'settlements  of,  effected  by  way  of  passive  trusts,  105,  122 
may  be  created,  not  transferred,  under  the  Statute  of  Uses,  122 
legatee  of,  cannot  make  a  title  without  executor's  assent,  ii.  45, 
n.  (41) 

LEGAL  ESTATE, 

division  of,  from  the  equitable  interest,  2,  4 
the  only  mode  of  ownership  under  the  ancient  law,  4 
amehorated  condition  of,  under  the  Statute  of  Uses,  72 
created  by  way  of  use,  obedient  to  the  rules  of  tenure,  73 

LEGATEE, 

of  chattels  real,  ii.  45,  n.  (41) 

LIMITATION, 

words  of,  when  necessary,  or  not,  8,  126,  127>  394;  ii.  83,  n. 
(66) 
in  devise  of  estate  jpur  outer  vie,  ib. 
not  strictly  proper  in  the  granting  part  of  a  deed,  ib. 
nor  in  surrender,  or  release  by  way  of  extinguishment, 
ii.  26,  n.  (33) 
of  use  to  the  grantee,  ii.  24,  n.  (31) 
to  a  stranger,  ib, 

LIMITATIONS, 

at  common  law,  ii.  5,  n.  (6) 

by  way  of  use,  t^. 

of  particular  estates  and  remainders,  ii.  6,  n.  (7) 

to  children,  as  purchasers,  ii.  7,  n.  (8) 

g:rantor,  or  the  heirs  of  grantor,  ib,  n.  (9) 

right  heirs  of  a  stranger,  ib,  n.  (9) 

children,  as  a  class,  ii.  91,  n.  (78) 

collateral  branches,  ii.  91,  n.  (50) 

trustees  to  preserve,  &c.,  ii.  52,  n.  (45) 
cross  executory,  ib,  n.  (46);  ii.  55,  n.  (47) 
executory,  how  affected  by  disentailing  assurance,  ii.  166,  n. 
(151) 

LIMITATION  TO  ACTIONS  AND  SUITS, 

by  3  &  4  WiU.  4,  c.  27,  222;  ii.  265;  and  1  Vict.,  c.  28,  ii.  282 
general  policy  of  the  law,  223 

new  law  both  simplifies  the  remedy  and  limits  the  right,  224 
old  law  considered,  ib, 

real  actions,  nature  and  objects  of,  ib, 
by  that  principle  regulated  as  regards  rightful  and  wrong- 
ful titles,  ib. 
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LIMITATION  OF  ACTIONS  AND  SmTS—{c&ntinmd). 
old  law  considered — (contimied). 

different  modes  of  wrongful  acquisition,  225 
^stinguished  between  the  right  of  possession  and  right  of 

propCTty,  227 
action  of  ejectment,  228 

in  what  cases  real  actions  were  the  only  remedy,  230 
times  of  limitation  fixed  by  the  old  statutes,  232 
objections  to  the  former  state  of  the  law,  233 
new  law  considered,  235,  et  seq. 
abolition  of  real  actions,  235 

effect  of  descent  cast,  discontinuance,  and  warranty,  cor- 
rected, 237 
ejectment,  now  the  general  remedy,  238 
principles  of  the  limitation  adopted  by  the  new  law,  ib, 
savings  in  cases  of  disability,  239,  etseq, 

of  possession  not  adverse  under  the  old 
law,  241 
construction  of  the  new  law  in  regard  to  by-gone  transact 

tions,  242 
rules  for  ascertaining  when  right  first  accrues,  with  ex- 
amples, 244 
as  to  estates  once  in  possession,  ib. 
as  to  estates  in  possession  devolving  on  the  death  of 

owner,  248 
as  to  estates  in  possession,  created  by  alienation  inter 

vivos,  ib, 
as  to  estates  in  remainder,  &c.,  25 1 
as  to  rights  of  entry  on  forfeiture  or  breach  of  condi- 
tion, 252 
as  to  reversionary  interests,  254 
cases  not  specifically  included  (e.  g.  a  rent-charge)  held  within 

the  new  law,  252 
the  bar  by  twenty  years'  possession,  regulated  by  the  previous 

clauses,  253 
importance  of  ascertaining  when  the  right  first  accrues,  257 
as  to  estates  lying  behind  an  estate  tail,  258 
titles  derived  under  insufficient  assurances  by  tenant  in  tail, 

when  cured  by  the  new  law,  259,  266 
effect  of  adverse  possession  as  between  co-tenants,  &c.,  266 
what  acknowledgment  requisite  to  prevent  the  bar,  267 
final  extinction  of  the  right  and  all  concurrent  rights,  268 
right  of  possession  and  of  property,  in  what  sense  still  distin- 
guishable, 268 
general  view  of  the  changes  effected  by  the  new  law,  270 
how  far  the  principles  of  the  old  law  are  still  in  force,  271 
extension  of  the  limitation  to  interests  not  within  the  old  sta- 
tutes, 272 
of  the  bar,  under  the  old  and  new  law,  to  equitable  claims,  273» 

et  seq. 
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LIMITATION  OF  ACTIONS  AND  SVITS— (continued). 

possession  by  mortgagee,  when  a  bar  to  mortgagor,  276 
by  mortgagor,  when  a  bar  to  mortgagee,  280 
the  rule  reqairiog  60  years'  title,  whether  affected  by  the  new 

law,  ib, 
negttiTe  opinion  of  an  eminent  writer  upon  this  question,  285 

of  the  real  property  commissioners,  287 
affirmative  opinion  of  a  high  authority,  ib. 
observations  on  his  reasoning,  290 

LINEAL  ANCESTORS, 

admitted  to  inherit,  319 

LIVERY  OF  SEISIN,  24 

on  feoffment,  laud  still  passes  by,  ii.  3,  n.  (2) 

attornies  to  detiver,  need  not  be  parties  to  the  deed«  ii.  7,  n.  (10) 


M. 

MARRIAGE  ARTICLES, 

mode  of  framing,  ii.  68,  n.  (55) 

MARRIED  WOMEN.     (See  Separate  Estate) 

alienation  by,  under  3  &  4  Will.  4,  c.  74,  206;ii.l93,  nn.dSl). 
(182);  ii.  218,  etseq. 
where  tenant  in  tail,  207 
of  copyholds,  208 
of  money  to  arise  from  sale  of  land,  ib. 

as  to  their  interests  in  chattels  real,  209 

ceremonies  imposed  upon,  with  forms  of  acknowledgment,  &c.. 
ii.  219,n.(l97),  ^^*i?^. 

examination  of,  by  commissioners,  ii.  21 9,  n.(  198);  227,n.  (211) 

rules  of  Common  Pleas  respecting,  ii.  238 — 254 

notes  on  these  rules,  ib.  nn.  (218) — (243) 

summary  of  the  new  provisions  in  regard  to  alienation  by  mar- 
ried women,  ii.  240,  n.  (226) 

deeds  of  married  women  derive  their  efficacy  from  the  super- 
added ceremonies,  ib. 

husband's  concurrence  required,  207 

unless  specially  dispensed  with  by  the  court,  ib. 

MERGER, 

cases  of,  106 

of  term,  prevented  by  mesne  estate,  ii.  29,  n.  (35) 

mode  of  inducing,  ii.  33,  n.  (38) 

MODUS  DECIMANDI,  235;  ii.  259,  263 
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MORTGAGES, 

different  kinds  of  mortgage  securities,  ii.  119,  n.  (109) 

conyeyances  upon  trust  to  sell  after  default,  ib. 

foreclosure  not  admitted  in  such  oonvejances,  ib, 

of  leaseholds  should  be  by  sub-lease,  ii.  127,  n.  (120) 

how  trust  of  the  fee  for  mortgagee  should  be  declared,  ii.  136, 

n.(128) 
mere  pledges  in  equity,  ii.  1 19,  n.  (109) 
effect  of,  by  tenant  in  tail,  ii.  174,  n.  (159) 
for  years,  take  effect,  under  the  Statute  of  IJses^  as  bargains 

and  sales,  ii.  83,  n.  (65) 
after  forfeiture,  mortgagee  is  entitled  to  six  months'  notice  of 

payment,  ii.  84,  n.  (68) 
mortgage  estates,  devise  of,  ii.  100,  n.  (88) 
covenants  in,  ii.  85,  nn.  (69),  (70) 
proposed  new  form  of,  ii.  134,  n.  (127) 
its  objects,  ib, 

its  supposed  advantages,  ii.  136,  n.  (129) 
suggestions  by  Mr.  R.  C.  Walters,  ii.  148,  n.  (138) 
condition  for  avoiding  conveyance  on  redemption,  why  objection- 
able, ii.  84,  n.  (68);  ib.  136,  n.  (129) 
re-conveyance  always  taken,  ib. 
proviso  for  redemption,  how  it  should  be  framed,  ib. 
revoked  devises,  how  far,  and  when,  ii.  137,  n.  (129) 
by  husband  and  wife,  reservation  of  tlie  equity  of  redemption 

in,  ii.  139,  n.  (129) 
powers  of  sale  in,  ii.  140,  n.  (130) 

generally  vested  in  the  mortgagee,  his  heirs  and  assigns, 

ii.  141,  n.  (131) 
inconveniences  of  that  plan,  ib. 

proposed  to  be  vested  in  mortgagee,  his  executors  or  admi- 
nistrators, ib. 

unlimited  power  objectionable,  on  the  ground  of  perpe- 
tuity, ib. 
as  to  destination  of  surplus  sale-monies,  ii.  144,  n.  (133)       ' 
covenant  not  to  exercise  powers  of  sale  without  notice,  objection- 
able, ii.  147,  n.  (136) 
powers  enabling  mortgagee  to  distrain,  ib.  n.  (137) 

to  pay  off  prior  incumbrances,  ii. 
122,  n.  (115) 
as  to  form  of  further  charge,  ii.  152,  n.  (141) 

MORTGAGE  MONEY, 

interest  on,  when  it  may  commence,  ii.  153,  n.  (141) 

MORTGAGOR  AND  MORTGAGEE, 
time  of  limitation  fixed,  ii.  275. 
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o. 

OPERATIVE  WORDS, 

in  the  past  and  present  tense,  wby  so  used,  ii.  3 

ORNAMENTAL  STRUCTURES,— Ornamental  Timber,  ii.  18, 
n.  (24);  57,  n.  (48) 

OWNERSHIP, 

unity  of,  with  possession,  under  the  ancient  law,  1,  2 
distinction  between  legal  and  equitable.     (See  Equitable  In- 
terests) 

P. 

PARCELS, 

in  deeds  of  appointment,  ii.  78,  n.  (62) 

incouTenience  of  requiring  commissioners  for  taking  acknow- 
ledgments to  state  the  localities,   ii.  228,  n.  (212) 

PARTICULAR  ESTATES, 
what,  10 
how  to  be  limited,  ii.  6,  n.  (7) 

PARTIES  TO  A  DEED, 

arrangement  of,  ii.  98,  n.  (85) 

PERPETUITIES, 

rule  against,  124,  493;  ii.  142,  n.  (131) 

of  indefinite  powers  of  sale,  as  affected  by  this  rule,  497 

PORTIONS  FOR  CHILDREN, 

observations  on  trusts  for  raising,  ii.  61,  n.  (52) 

of  distributing  the  fund  when  raised,  tb, 

suggestion  as  to  accelerating  term  for  raising  portions,  ii.  64, 

n.  (53) 
power  to  appoint  portions,  ii.  69,  n.  (55) 

POSSESSION, 

unity  of,  with  ownership,  under  the  ancient  law,  1 2 
dispositions  suspending,  void,  16 

prematurely  shifting,  void,  19 

with  and  without  transmutation  of,  distinguished, 
76 
could  not  he  changed,  without  public  ceremony,  1 9 
nerer  allowed  to  be  vacant,  16 
in  what  sense  uses  are  transferred  into,  78 
adverse,  effect  of,  261.    (See  Limitation  of  Actions) 


\ 
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POWERS, 

of  appointment  and  revocation,  70 

not  distinguishable  from  contingent  and  executory  uses,  71 

shifl  the  estate  by  informal  means,  ib, 

their  utility  in  settlements,  ib, 

cannot  be  reserved  in  common  law  conveyances^  ib. 

joint,  with  reference  to  judgments,  327,  et  seq, 

of  leasing,  ii.  14,  n.  (22) 

appendant,  their  mode  of  operation,  ii.  l>7i^n.  (61) 

simply  collateral,  indestructible,  ii.  15,  n.  (22) 

of  appointing  to  a  son  or  issue  male,  recommended  in  strict 

settlements,  559 
of  appointment  in  purchase  deeds,  should  be  retained,  304 
effect  of  alienation  by  a  joint  donee,  ii.  117,  n.  (105) 
by  one  having  both  power  and  ulterior  interest,  ib. 
usual  powers,  what  are,  ii.  69,  n.  (57);  71,  n.  (60) 
powers  of  jointuring,  ii.  65,  n.  (54) 
when  they  should  be  made  exercisable,  ib. 
of  portioning,  ii.  67,  n.  (55) 
of  accelerating  portioning  term,  ii.  64,  n.  (53) 
of  appointing  trustees,  ii.  71,  n.  (60) 

defectively  executed,  ii.  217,  n.  (195) 
uses  raised  under,  referred  to  original  instrument,  ii.  74,  n.  (61) 
vested  in  bankrupt,  ii.  116,  n.  (105) 
of  sale  and  exchange,  ii.  69,  n.  (56) 

how  operated  upon  by  judgments,  326 
of  sale  in  mortgages,  ii.  140,  n.  (130) 

when  objectionable,  as  tending  to  a  peipetuity,  497. 
(See  Mortgages) 

m 

PRECIPE,  TENANT  TO  THE, 

old  law,  relating  to,  143 
its  inconveniences,  144 

contrasted  with  the   new  law  relating  to  the  office  of  pro- 
tector, 169  ] 

PRESCRIPTION, 

act  for  shortening  the  time  of,  235;  ii.  255 

PRIMOGENITURE. 

observations  on  the  law  of,  560 

popular  errors  concerning,  ib. 

practical  operation  of  the  law  of,  ib. 

by  what  process  estates  are  preserved  in  families,  561 

sentiments  of  the  real  property  commissioners^  563 

PROTECTOR  OF  SETTLEMENT, 

instituted  by  3  &  4  WUl.  4,  e.  74,  166 
object  of  the  legislature  in  establishing,  ib. 
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PROTECTOR  OF  SETTLEMENT— (con^iniKf^r). 

provisions  relating  to,  and  observations  thereon,  1 68,  et  seq. 
effect  of  assurance  by  tenant  in  tail,  with  consent  of,  ib. 

without  such  consent,  ib. 
consent  of,  to  be  given  by  deed,  ib, 
need  not  convey  his  estate,  182 
nor  join  in  lease  for  a  year,  ii.  167,  n.  (152) 
not  compellable  to  consent,  182 
office  of,  not  fiduciary,  183 

protectorship  compared  with  tenancy  to  the  praecipe,  1 69 1  et  seq, 
exclusion  of  alienees,  representatives,  trustees,  dowresses,  &c., 

from  the  office,  170 
where  there  is  more  than  one  prior  estate,  1 72 
where  the  prior  estate  is  limited  to  a  married  woman,  174 

or  to  incapacitated  persons,  ib. 
power  to  appoint  protector,  175 

is  a  power  of  substitution  only,  ib. 
in  settlements  made  before  the  31st  of  December,  1833, — 176, 

et  eeq. 
where  prior  estate  and  estate  tail  are  not  created  by  the  same 

instrument,  176 
partial  savings  of  the  old  law,  181 

estate  tail  in  possession  may  be  under  protection,  ii.  161,  n. 

(145) 
in  remainder,  not,  ib. 

PROVISION, 

for  married  women,  giving  up  their  interests,  rules  of  the  Com- 
mon Pleas  concerning,  ii.  637,  et  seq. 

PUBLICATION  OF  WILLS, 
as  to,  342,  and  n.,  365 


Q. 


QUARE  IMPEDIT, 

costs  in  actions  of,  ii.  258 


QUASI  ENTAILS, 

how  barrable,  197 

QUIA  EMPTORES,  STATUTE  OF, 

prohibited  the  creation  of  new  seigniories,  9* 


} 
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REAL  ACTIONS, 

.  nature  and  object  of,  224 
limitations  to,  by  the  old  law,  232 

abolished  by  3  &  4  Will.  4,  c.  27,  235.      (See  Limitation 
OF  Actions  and  Suits) 

REAL  ESTATE, 

of  traders,  subjected  to  simple  contract  debts  by  1  Will.  4,  c.  74, 

322 
of  proprietors  generally,  by  3  &  4  Will.  4,  c.  104,  323 
purchasers  of,  not  liable  to  see  debts  paid,  ib. 

REAL  PROPERTY, 

extensive  right  of  disposition  now  enjoyed  over,  124 

general  character  of  the  law  of,  before  the  recent  statutes,  127 

new  statutes  relating  to,  130,  et  aeq, 

RECEIPT, 

for  consideration  money,  its  effect,  ii.  21,  n.  (28) 

RECITALS, 

rare  in  leases,  ii.  13,  n.  (21) 

of  lease  and  release,  ii.  20,  n.  (27) 

of  creation  and  deduction  of  tide  to  term  of  years,  ii.  31« 

n.  {3^) 
of  appointment  and  demise,  ii.  99,  n.  (86) 

RECOVERY,  (COMMON) 

a  common  law  assurance,  27 

by  tenant  for  life,  caused  forfeiture,  t^. 

nature,  use,  and  operation  of,  143 

could  not  be  suffered  in  vacation,  145 

of  equitable  estates,  146 

deeds  to  lead  or  declare  uses  of,  147 

record  of,  how  amended,  ib. 

of  copyhold  and  customary  lands,  ib. 

abolished  by  3  &  4  Will.  4,  c.  74,  148 

provisions  of  that  statute,  relating  to,  148,  et  9eq. 
errors  remedied,  149 
defects  of  jurisdiction  supplied,  ib. 
want  of  tenant  to  the  praecipe  supplied,  15 
mode  of  assurance  substituted,  1 54.    (See  Assurance) 
effect  of  recovery  and  its  substitute,    similar  in  certain 
cases,  188 

compared,  ib.\  ii.  170,  n.  (156) 

abolished,  in  Ireland,  by  4  &  5  Will.  4,  c.  92,  219 

points  in  which  the  Irish  and  English  Acts  differ,  ib. 
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RE-ENTRY,  ii.  19,  n.  (25).     (See  Condition) 

REGISTER,  (GENERAL,) 

summary  view  of  its  nature  and  tendency,  487 

RELEASE, 

at  the  common  law,  24 

modem  lease  and  release,  origin  and  operation  of,  77 
its  practical  uses,  11^  ii.  38,  n.  (40) 
the  common  assurance  of  the  kingdom,  11 
to  tenant  for  life,  ii.  21,  n.  (29) 
operation  of,  the  same  whether  releasee  be  in  at  common  law 

or  under  the  statute,  ii.  23,  n.  (30) 
inrolment  of,  under  3  &  4  WiU-  4,  c.  74,  ii.  187,  n.  (175) 

REMAINDER, 

what,  11 

the  only  kind  of  substitution  allowed  at  common  law,  21 

vested,  17 

contingent,  ih, ;  ii.  92,  n.  (79),  553 

rules  to  be  observed  in  creating,  21,  22 

when  permitted  after  a  base  fee,  134 

transferable  by  grant,  25;  ii.  38,  n.  (40);  ii.  163,  n.  (149) 

why  generally  conveyed  by  lease  and  release,  ii.  38,  n.  (40) 

how  to  be  limited,  ii.  6,  n.  (7);  ii.  58 

cross,  in  tail,  ii.  52,  n.  (46) 

REMITTER,  74 

RENT, 

limitation  to  actions  for,  ii.  266,  281 

RESULTING  USE,  51,  (See  Use) 

under  a  disentailing  assurance,  184,  n.;  ii.  162,  n.  (147) 
when  rebutted,  ii.  24,  n.  (31) 

REVERSION, 

what,  11 

transferable  by  grant,  25 

REVOCATION.     (See  Will,  Mortgage) 

RULES, 

of  the  Common  Pleas,  as  to  acknowledgment  of  deeds  by  mar- 
ried women,  ii.  237,  et  seq, 
annotations  on»  ib. 


S. 


SCHEDULE  OF  DEEDS, 
to,  ii.  112,  n.  (100) 


1 
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SCINTILLA  JURIS, 

doctrine  of,  examined,  61,  et  seq. 

SEISIN, 

livery  of,  24,  26 

land  passes  by,  ii.  466 
to  serve  uses,  48 

SEPARATE  ESTATE, 

doctrine  of,  stated,  499 

its  nature  and  scope,  t6. 

invented  by  equity,  500 

opposed  to  tbe  common  law,  id, 

confined  to  married  women,  502 

inadequate,  without  restraint  upon  alienation,  501 

such  restraint    not    maintainable    upon   ordinary  prindples, 

501 
separate  estate,  and  restraint  upon  alienation,  founded  upon  the 

same  reasoning,  ib. 
supposed  inalienability  of  provisions  for  personal  maintenance, 

506 
personal  trusts  for  the  benefit  of  persons  other  than  married 

women,  437^  508,  et  seq, 
novel  distinctions  as  to  the  efiicacy  of  a  gift  to  separate  use, 

with  regard  to  the  time  of  coverture,  512 
statement  of  the  old  doctrine,  499 
modern  decisions  on  the  subject,  ib,  516 
objections  to  the  validity  of  the  restriction  when  created  before 

coverture,  considered,  530 
general  observations  on  the  policy  of  the  doctrine  of  separate 

estate,  532 
final  opinion  of  Lord  Cottenham,  C,  537 
re-establishment  of  the  doctrine,  538 
propositions  exhibiting  the  actual  state  of  the  doctrine,  539 
of  the  course  recently  pursued  by  the  equity  bench,  540 
when  separate  estate  confers  a  right  to  the  protectorship,  1 74 

SETTLEMENTS, 

observations  on  the  rise  and  progress  of,  131,  et  seq, 

state  of  the  law  with  respect  to  strict  settlements,  before  the 

Stat,  de  donis,  ib, 
effect  of  that  statute  in  producing  strict  settlements,  ib. 

defeated  by  the  mvention  of  fines  and  recoveries,  132 
anomalous  effect  of  statute  fines,  134 
confusion  arising  from  the  old  law  of  entails,  t^. 
suggestions  as  to  settlement  on  marriage  of  landed  proprietor, 

557 
the  policy  of  strict  settlements  questioned,  558 
on  wards  of  court,  marrving  without  its  approbation,  559 
their  arbitrary  character,  ib. 
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SETTLEMENTS  -{continued). 

common  course  of  settlement  in  great  families,  561 

in  pursuance  of  articles,  how  to  be  made,  ii.  68,  n.  (55) 

8HELLETS  CASE, 

rule  in,  stated  and  explained,  542 

general  law  without  the  particular  rule,  %b. 

premises  of  the  rule,  ih, 

operation  of  the  rule,  543 

mode  of  applying  the  rule,  545 
erroneous  views  of,  546 
proposed  abolition  of,  ih. 

SHIFTING  DISPOSITIONS, 

not  allowed  at  common  law,  1 9 

SIGNING, 

where  essential  to  a  deed,  ii.  8,  n.  (II) 

SPECIFIC  PERFORMANCE, 

what,  96 
suits  for,  97 

STAMPS,  569;  ii.  10,  n.  (15);   34,  n.  (39);    105,  n.  (89);    115,  n. 

(104)  V     /  > 

observations  on  the  stamp  laws  relating  to  conveyances,  ii. 

impolicy  of  those  laws,  ih. 

general  principles  of  construction,  ii.  498 

consequences  of  not  duly  stamping,  ih, 

sufficiency  of  stamp  determined  by  contents  of  deed,  ii.  499 

consequences  of  not  setting  out  true  consideration,  ib. 

old  deed  with  modem  stamps  sufficient,  ib.  500 

as  to  incorporating   clauses  of  another  instrument  by  refer- 
ence, ib. 

several  writings  forming  one  instrument,  ib. 

one  writing  embracing  distinct  transactions,  501 

agreement  not  under  seal,  ii.  502 
under  seal,  ib. 

conveyances  not  under  seal,  ib, 

in  what  cases  the  sale  duty  may  be  avoided,  ii.  503 

as  to  the  stamping  of  contracts,  ii.  505 

construction  of  clause  imposing  sale  duty,  ii.  506 

assignment  in  trust  for  sale,  ii.  508 

exchange,  ih. 

sale  in  consideration  of  an  annuity,  ib. 

release  of  an  equity  of  redemption,  ib. 

duty  attaches  only  on  consideration  passing  between  vendor  and 
vendee,  ii.  509 

repurchase  of  annuities,  ii.  510 

stamping  after  execution,  ib. 
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STAMPS— (ttw^inutfrf) . 

further  securities,  ii.  5 1 1 

where  no  ad  valorem  duty  has  been  paid,  ib. 

in  other  cases,  ib, 

to  a  mortgagee,  not  made  by  the  old  mortgagor,  t5. 

made  by  the  old  mortgagor,  ib, 

further  and  additional  securities  to  a  bond  creditor,  ii. 
513 
assignments  of  mortgages,  ib, 

where  a  new  debt  is  created,  ii.  514 

with  matter  not  incident  to  the  assignment,  ii.  515 
mortgages,  with  conveyance  of  the  equity  of  redemption,  &c., 
ib. 
with  matter  not  incident  to  the  mortgage,  ib„ 
extraneous  matter  in  conveyances  upon  sales,  ib, 
mortgage  to  cover  future  advances,  ii.  516 
settlements  of  money  and  stock,  ib, 

voluntary,  ib, 

of  unascertained  funds,  ib. 

of  charges  on  land,  ii.  5 1 7 

of  reversions  and  contingencies,  ib, 

of  particular  interests,  ib, 

resting  in  agreement,  ib, 

with  other  matter,  ib, 

exemptions,  ib. 
application  of  stamp  laws,  how  influenced  by  the  locality  of  the 

property  or  person,  ii.  518 
stamp  acts,  ii.  520 

schedule,  ii.  548 

STATUTES,  COMMENTED  UPON  OR  CITED, 
52  Hen.  3,  c.  22,  (chief  rents,  &c.),  28 

3  Edw.  1,  c.  39,  233 

6  Edw.  1,  c.  4,  (cessavit),  28 
13  Edw.  1,  c  1,  131 

13  Edw.  ],  c.  21,  (de  donis),  28,  131,  148 
18  Edw.  1,  c.  1,  West.  3,  (quia  emptores),  9 
18  Edw.  1,  sUt.  4,  (modus  levandi  fines),  142;  ii.  243 
1 7  Edw.  2,  c.  6,  (tenants  in  capite),  9,  1 1 

1  Edw.  3,  c.  12,  9 

5  Rich.  2,  c.  8,  231 

8  Hen.  6,  c.  9,  231 
1 1  Hen.  6,  c.  5,  (uses),  47 

1  Rich.  3,  c.  1,  (uses),  47 

1  Rich.  3,  c.  5,  (uses),  t^. 

1  Rich.  3,  c.  7,  (fines),  193 

1  Hen.  7,  c.  1,  (uses),  47 

4  Hen.  7,  c.  24,  (fines),  27,  133,  138, 140,  193,  260 
21  Hen.  8,  c.  4,  446 

27  Hen.  8,  c.  10,  (uses),  48,  299 

27  Hen.  8,  c.  16,  (inrobnents),  76,  154,  165;  ii.  8,  82 
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STATUTES  COMMENTED  UPON  OR  CITED— (continued). 
32  Hen.  8,  c.  11,  (wills),  82,  355,  373 
32  Hen.  8,  c.  2,  (limitation),  232,  233,  355 
32  Hen.  8,  c.  33,  231 

32  Hen.  8,  c.  36,  Tfines),  27,  133,  138,  193,  259 

33  Hen.  8,  c.  20,  (trust  estates,  forfeiture),  91 

34  Hen.  8,  c.  5,  (wills),  82,  355 
37  Hen.  8,  c.  16,  50 

1  Mary,  c  5,  235 

13  Eliz.  c.  5,  Tvoluntary  settlements),  451 
27  Eliz.  c.  4,  (Toluntary  settlements),  ib. 
31  Eliz.  c.  2,  (fines),  138 

21  Jac.  1,  c.  16,  Gimitation),  231,  233,  283,  331 

21  Jac.  1,  c.  19,  199 

21  Jac.  1,  c.  26,  215 

12  Car.  1,  sess.  2,  c.  2,  355 

12  Car.  2,  c.  24,  (military  tenures),  82,  341,  376 

29  Car.  2,  c.  3,  (frauds),  26,  93,  95,  259,  342,  348,  355,  361 

5  Will.  &  Mary,  c.  21,  ii.  498,  510 
7  Will.  3,  c.  12,  355 

9  &  10  Will.  3,  c.  25,  ii.  2,  498 
ll&12Win.  3,  320 
4  Anne,  c.  16,  (attornment),  25,  81,  231,  233,  355 

6  Anne,  c.  10,  355 

7  Anne,  c.  18,  (advowsons),  235 
7  Anne,  c.  19,  109 

10  Anne,  c  18,  (bargains  and  sales  inroUed),  ii.  81 
9  Geo.  2,  c  36,  (inrolment),  154,  391 

11  Greo.  2,  c.  19,  s.  11,  (fraudulent  attornment),  25 

14  Geo.  2,  c.  20,  356 

25  Geo.  2,  c.  6,  342,  356 

23  Geo.  3,  c.  58,  ii.  498,  510 

25  Geo.  3,  c.  39,  320 

39  &  40  Geo.  3,  c.  56,  (entailed  money),  204 

39  &  40  Geo.  3,  c.  88,  (property  forfeited  to  the  Crown),  90 

39  &  40  Geo.  3,  c.  98,  (accumulations),  509 

47  Geo.  3,  sess.  2,  c.  24,  (property  forfeited  to  the  Crown),  90 

47  Geo.  3,  sess.  2,  c.  74,  (real  estates  of  traders),  323 

48  Geo.  3,  c.  149,  ii.  510,  520 
53  Greo.  3,  c.  141,  (annuity),  154 

53  Geo.  3,  c.  145,  320 

54  Geo.  3,  c.  168,  (attestation  of  appointments),  ii.  8,  n.  (11) 

55  Geo.  3,  c.  184,  (general  stamp  act),  ii.  34,  94,  115,  498, 

510,  516,  524 
55  Geo.  3,  c.  192,  351 

59  Geo.  3,  c.  94,  (property  forfeited  to  the  Crown),  90 
59  Geo.  3,  c.  46,  (abolishmg  trial  by  battle),  227 

1  &  2  Geo.  4,  c.  55,  ii.  518,  631 

3  Geo.  4,  c.  92,  (annuity),  154 

3  Geo.  4,  c.  117,  ii.  512,  633 

6  Geo.  4,  c.  16,  (general  bankrupt  act),  199;  ii.  113|  115, 118 

VOL.  II.  XX 
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STATUTES  COMMENTED  UPON  OR  CITED— (confmtkfrf). 

6  Geo.  4,  c.  17,  90 

7  Geo.  4,  c.  45,  (entailed  money),  204 
7  Geo.  4,  c.  75,  (annuity),  154 

10  Geo.  4,  c.  50,  ii.  187 

11  Geo.  4  &  1  Will.  4,  c.  70,  s.  14,  ii.  386,  387 

Recent  Statutes  for  the  Amendment  of  the  Law. 

1  Will.  4,  c.  20,  (seamen's  wills),  354 

1  Will.  4,  c.  36,  (decrees),  99,  109,  479 

1  Will.  4,  c.  47,  (real  estate  of  traders),  99,  203,  323,  325, 

479;  ii.375 
1  Will.  4,  c.  56,  (bankrupt  court  act),  152;  ii.  81,  113 

1  Will.  4,  c.  60,  (infant  trustees),  99,  109,  473,  476,  481;  ii. 

103,  195,  383 

2  Will.  4,  c.  1,  (possessions  of  the  crown),  ii.  187 
2  &  3  Will.  4,  c.  71,  (prescription),  235;  ii.  255 
2  &  3  Will.  4,  c.  45,  (elective  franchise),  ii.  39 

2  &  3  Will.  4,  c.  100,  (modus),  235;  ii.  259 

3  &  4  Will.  4,  c.  27,  Gi^i^tion  of  actions),  28,  133, 140,  158, 

182,  246,  286,  331;   ii.  10,  38,  119,  265 
3  &  4  Will.  4,  c.  42,  (debt  for  rent),  ii.  281 
3  &  4  Will.  4,  c.  74,   (fines  and  recoveries),  27,  95,  1 05,  203, 

262,  263,  265;  ii.  161,  173,  185,  193,  219,  237,  283 
3  &  4  Will.  4,  c.  104,  (simple  contract  debts),  337;  ii.  369 
8  &  4  Will.  4,  c.  105,  (dower),  74,  91,  95,  104,  1 15,  118,  206, 

219;  ii.  117,  169,  173, 188,  362 

3  &  4  Will.  4,  c.  106,  (inheritance),  186,  305,  ii.  51,  365 

4  &  5  Will.  4,  c.  22,  (apportionment  of  rents,  &c.),  ii.  370 

4  &  5  Will.  4,  c.  23,  (escheat),  43,  74,  91,  99,  109,  471,  475, 

478;  ii.  195,  372 
4  &  5  Will.  4,  c.  29,  (investment  of  trust  money),  441;  ii.  71, 

210 
4  &  5  Will.  4,  c.  39,  (quare  impedit),  ii.  258 
4  &  5  Will.  4,  c.  83,  (modus  decunandi,  tithes),  235;  ii.  263 
4  &  5  Will.  4,  c.  92,  (fines  and  recoveries,  Ireland),  161,  186, 

196;  ii.  161,  326 
6  &  7  Will.  4,  c.  71,  (tithe  commutation),  212 

6  &  7  WiU.  4,  c.  42,  (Scotch  entails),  95 

7  WiU.  4  &  1  Vict.  c.  26,  (wills),  36,  82,  93,  95,  105,  126, 

161,  198,  199,  222,  258,  271,  310;  ii.  140,  218, 400 
1  Vict.  c.  28,  (Umitatiou  of  actions),  249,  280;  ii.  282 
1  &  2  Vict.  c.  69,  (conveyances  of  estates),  99,  109,  472,  474, 

479;  ii.  105,398 
1  &  2  Vict.  c.  85,  (Irish  stamps),  ii.  518,  637 

1  &  2  Vict.  c.  110,  (mesne  process),  304;  ii.  412 

2  Vict.  c.  11,  (judgments)  305,  327,  330;  ii.  487 
2  &  3  Vict.  c.  29,  (dealings  with  traders),  ii.  493 
2  &  3  Vict.  c.  37,  (usury),  ii.  154 

2  &  3  Vict.  c.  60,  (debts),  109,  325,  479;  ii.  381 


INDEX.  675 

STRICT  SETTLEMENTS, 

considerations  on  the  policy  of,  559 

as  to  appointment  of  trustees  of>  ii.  216,  n. 

SUBSTITUTIONS, 

at  common  law,  1 6,  1 7 

valid  by  way  of  remainder  only,  1 7 
must  hare  been  strictly  consecutive,  22 

SUITS  IN  EQUITY, 

time  of  limitation  fixed,  ii.  274 

SURRENDER, 

a  common  law  conveyance,  25 

words  of  limitation  and  habendum  in  deeds  of,  informal,  ii.  26, 

n.  (33) 
surrender  void,  as  such,  may  be  good  as  an  assignment^  ii.  29, 

n.  (35) 
of  a  term,  to  whom  it  should  be  made,  ii.  33,  n.  (38) 
surrender  of  term  in  conveyance  of  the  fee,  ii.  105,  n.  (90) 

SURVIVOR, 

caution  as  to  the  use  of  the  word  **  survivor"  in  limitations,  439, 

ii.  52,  n.  (44) 
contingent  limitation  to,  ii.  92,  n.  (79) 


T. 

TABLES  OF  DESCENT, 

under  the  old  and  new  law,  557 

TENANT  FOR  LIFE, 

as  to  the  effect  of  alienation,  by  tenant  for  life,  on  powers  given 
to  him,  ii.  216,  n. 

TENANT  IN  TAIL,  (See  Estate  Tail) 

his  power  of  barring  the  entail,  under  the  old  law  of  settle- 
ment, 133 

alienation  by,  under  3  &  4  Will.  4,  c.  74,  154,  et  seq,     (See 
Assurances) 

ex  provisione  viri,  166 

bankrupt,  200.  (See  Bankrupt) 

infant,  203,  n. 

covert,  206 

in  remainder,  may  convey  by  grant,  157;  ii.  163,  n.  (149) 

confirmatory  dispositions  by,  192 

defective  assurance  by,  193 

X  x2 
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TENENDUM,  ii.  4,  n.  (4) 

TENURE, 

system  and  history  of,  5 

all  lands  holden  of  the  kmg,  ib. 

freehold  and  copyhold  tenures,  whence  severally  derived,  G 

tenure  by  military  service,  ib, 

by  socage,  ib, 
how  created  by  granting  a  partial  interest,  8 
sub-tenures  restrained  by  stat.  of  quia  emptoies,  9 
practical  influence  of,  10 
rules  and  incidents  of,  1 2,  et  seq. 

between  particular  tenant  and  reversioner,  10 
results  of  the  doctrine  of,  1 5 
effect  of,  at  the  present  day,  31 
rules  of,  not  applicable  to  trust  estates,  83 
certain  fruits  of  tenure  taken  from  the  lord  by  4  &  5  Will.  4, 
c.  23,  333,  n. 

TERMS  OF  YEARS, 

attendant,  106 

may  be  created,  but  not  transferred  under  the  Statute  of  Uses, 

122 
mei^r  of,  prevented  by  a  mesne  estate,  ii.  29,  n.  (35) 
surrender  of,  to  whom  it  should  be  made,  iL  29,  n.  (38) 
title  to,  must  be  deduced  through  the  legal  personal  represent 

tative,  ii.  45,  n.  (41) 
how  derived  out  of  a  chattel  interest,  ii.  127,  n.  (119) 

TESTAMENTARY  DISPOSITION,  (See  Wills). 
over  land,  not  permitted  by  the  feudal  law,  28 
over  the  use,  as  distinguished  from  the  land,  36 
extended  by  statute  to  the  land  itself,  83 
right  of,  liberally  expounded,  ib. 

TESTATUM, 

operative  words  used  in  the  past  tense,  ii.  3 

TITHES,  235;  ii.  259,  263 

TITLE,  (See  Limitation  of  Actions), 

whether  sixty  years'  tide  requisite,  notwithstanding  3  &  4 

WiU.  4,  c.  27,  280,  565 
origin  and  reason  of  the  practice  of  requiring  such  a  title,  281, 

et  seq. 
not  founded  on  analogy  to  the  writ  of  right,  ib. 
not  confined  to  cases  in  which  that  writ  was  available,  ib. 
caution  against  accepting  a  title  deduced  for  less  than  sixty 

years,  284 
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TITLE— («m^tnw«(0  • 

Mr.  Brodie's  opinion  as  to  the  title  which  a  pnrchaser  may 

still  require,  564 

opinions  as  to  vendor's  liability  to  abstract  title  deeds  more 

than  sixty  years  old^  566 

TRUSTS,   (See  EaviTABLE  Interests. — ^Useb  before  the  Sta- 
tute) 
how  created,  53 
use  upon  a  use,  52 

no  particular  form  of  words  necessary  to  create  a  trust,  55 
trust  in  name  may  be  a  use  in  effect,  56 
present  state  of,  83 

analogous  to  uses  before  the  statute,  ib, 
of  what  modifications  susceptible,  ib, 
shifting  and  future,  84 
qualities  and  incidents  of,  89 
unaffected  by  the  rules  of  tenure,  83 
active,  passive,  express,  and  constructive,  84 
executed  and  executory,  ib.  ei  s§q, 
bind  volunteers,  but  not  purchasers  for  valuable  consideration, 

without  notice,  89 
maxim  of  equity,  that  a  trust  shall  not  fail  for  want  of  a 

trustee,  explained,  90 
give,  not  a  real  right,  but  a  personal  remedy  only,  ib, 
not  binding  on  the  lord,  in  by  escheat,  till  4  &  5  Will.  4, 

c.  23,  ib. 
forfeitable  for  treason,  9 1 
subject  to  curtesy,  but  not  to  dower,  till  3  &  4  Will.  4,  c.  105, 

ib. 
protected  in  equity  against  dower  of  trustee's  wife,  ib. 
pursued  the  same  course  of  devolution  as  the  legal  estate^  ib, 
governed  generally  by  analogy  to  legal  rules,  ib. 

exceptions,  91,  92 
of  the  fee,  may  pass  without  the  word  "  heirs,"  92 
exempt  from  the  control  of  common-law  courts,  93 
for  conversion,  ib. 
creation  and  transfer  of,  96 
written  evidence  of,  required  by  the  Statute  of  Frauds,  ib. 

unless  constructively  raised,  ib.n. 
raised  by  contract  for  sale,  96 
sometimes  implied  from  circimistances,  ib, 
passive,  why  frequent,  since  the  Statute  of  Uses,  103,  et  seq, 
active,  what  the  measure  of  the  trustees'  estate,  104 
employed  for  purposes  imperfectly  attainable  at  common  law,  or 

by  way  of  use,  115 
inalienable,  127 

resulting,  under  disentailing  assurance,  ii.  162,  n.  (147) 
for  raising  portions  for  children,  ii.  61,  n.  (52) 
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TRUST  ESTATES, 

devise  of,  ii.  100,  n.  (88) 

when  they  pass  or  not,  under  a  general  devise,  ib. 
liable  to  execution  under  a  judgment,  93,  n. 
are  assets  by  descent,  ib, 

TRUSTEES, 

to  preserve  contingent  remainders,  104 

their  use,  116 
of  an  equity,  ii.  103,  n.  (89) 
have  merely  an  office,  ib. 
devolution  of  the  office,  ib. 
statutory  provisions  relating  to  in&nt  trustees,  &c.,  466  et 
9eq. 
appointment  of  trustees  under,  ib.  468 
extend  to  what  constructive  and  implied  trusts,  ib.  466 
not  to  cases  of  partition  or  exchange,  ib.  467,  468 
nor  to  cases  arising  out  of  the  doctrine  of  election,  ib.  468 
proceedings   necessary   in    order   to    obtain    conveyance 

under,  ib. 
when  the  Court  may  direct  a  suit,  472 
cases  to  which  the  1  Will.  4,  c.  60,  as  explained  by  1  &  2 

Vict.  c.  69,  applies,  471 
as  to  mortgagees  and  the  heirs  of  mortgagees,  ib. 
as  to  trustees  for  sale,  473 
trusts  imposing  a  duty,  ib. 
heir  of  mortgagee  with  power  of  sale,  474 
orders,  how,  and  upon  whose  apphcation,  to  be  made,  475 
orders  not  regular,  void,  ib. 
trustee  absconding,  479 
unknown  heirs,  477 

proofs  under  former  petition  may  be  used  on  a  subsequent 
application,  ii.  197,  n.  (187) 
powers  of  appointing  new  trustees,  how  to  be  framed  and  exer- 
cised, ii.  71,  n.  (60) 
as  to  conveying  trust  estates  to  trustees  on  their  appointment, 

ii.215,  n.  (195) 
the  duty  of  trustees  as  to  conditions  of  sale,  ii.  203,  n.  (191) 


U. 


ULTIMUS  H^RES, 

necessary  in  all  states,  5 
in  England,  the  King,  ib, 

USES, 

Before  the  Statute. 
introduction  of,  32 
nature  of,  ib. 
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USES —  (continued) , 

Be/ore  the  Statute — {continued). 
charged  the  conscience,  33 

not  subject  to  the  jurisdiction  of  the  common  law  judge,  ib. 
cognisable  in  Chancery,  ib, 
not  the  subject  of  tenure,  its  rules  or  incidents,  34 
might  be  transferred  by  secret  conveyance,  ib. 
not  subject  to  forfeiture,  35 

nor  restricted  as  to  the  modifications  of  ownership,  36 
nor  subject  to  the  ceremonies  on  conveyances   at  common 

law,  ib. 
devisable,  ib. 

raised  by  contract,  37.     (See  Bargain  and  Sale) 
two  modes  of  raising,  viz.  by  transmutation  of  possession  or 

without,  38 
governed  in  many  points  by  analogy  to  the  common  law,  39 
official  or  active,  ib. 
permissive  or  passive,  40 
express,  41 
constructive,  ib.  54 
resulting,  41 
not   binding    on   alienee  for  valuable  consideration  without 

notice,  42 
but  binding  on  a  gratuitous  transferee,  43 
not  binding  on  strangers  entering  adversely,  ib. 
nor  on  the  lord  entitled  by  forfeiture  or  escheat,  ib. 
nor  on  the  reversioner  entering  for  condition  broken,  44 
injurious  to  the  seigniory,  46 

Since  the  Statute. 

statute  of  27  Hen.  8,  c.  10,  its  probable  design,  48,  49 

did  not  destroy  equitable  interests,  50 

excluded  leaseholds  for  years,  ib. 

operated  on  passive  and  resulting,  but  not  on  active  or 
constructive  uses,  51 

rigidly  constnied,  52 

use  upon  a  use,  doctrine  of,  ib. 

effects  of  the  doctrine,  53,  54 

on  what  grounds  the  doctrine  may  be  justified,  60 
may  be  created  by  any  form  of  words,  55 
distinction  between  uses  beneficial,  uses  not   beneficial,  and 

trusts,  57 
on  limiting  a  use  not  beneficial,  a  trust  arises,  58 
have  lost  their  equitable  and  assumed  a  legal  character,  ib. 
applicability  of  the  statute  where  no  use  would  have  arisen  in 

equity,  59 
scintilla  juris,  doctrine  of,  61,  64 

combated,  64 

reasons  against  it,  summed  up,  69 
future  and  contingent  uses,  62 
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VSES-^eoniinued) . 

Since  the  Statute — (continued). 

future  and  contingent  uses — (continued), 

how  they  took  effect  before  the  statute,  ib. 
difficulties  concerning  them  after  the  statute,  ib. 
yarious  theories  as  to  the  execution  of  sach  uses,  63 
operation  of  the  statute  on,  67 
turned  into  legal  rights,  ib, 
powers  not  distinguishable  from  shifting  and  contingent  uses^ 

71.     (See  Powers) 
changes  in  the  modification  of  the  legal  ownership  introduced 

by  the  statute,  72 
shifting  and  future  destinations,  may  be  effected  by  way  of 

use,  ib. 
legal  estates,  created  by  way  of  use,  still  subject  to  the  roles  of 

tenure^  73 
modes  of  conveyance,  after  the  statute,  74 
in  what  sense  uses  were  transferred  into  possession,  78 
whether  devises  are  within  the  statute,  82 
objects  attainable  under  the  statute,  but  not  at  common  law,  113 
resulting  uses  under  the  statute,  41;  ii.  51,  n.  (44) 

when  rebutted,  464;  ii.  24,  n.  (31) 
whether  a  use  can  result  for  a  particular  estate,  464 
seisin  to  serve,  ii.  51,  n.  (44) 

uses  cannot  be  more  than  commensurate  with  seisin,  ib. 
effect  of  limiting  the  use  to  the  relessee,  ii.  24,  n.  (31) 
question  whether,  in  certain  cases,  relessee  be  in  at  common 

law,  or  under  the  statute,  discussed,  459 
in  what  cases,  and  on  what  principles,,  the  grantee  retains  the 

seisin,  absolute  or  qualified,  461 
uses  vested,  ii.  55,  n.  (47) 
contingent,  t^. 
executory,  ib, 
uses  limited  under  a  power,  referred  to  the  deed  creating  the 
seisin,  ii.  74,  n.  (61) 

USURY, 

recent  alteration  of  the  law  of,  ii.  154,  n.  (141) 


V. 

VENDOR, 

whether  compellable  to  abstract  deeds  more  than  sixty  years 

old,  566 
compellable  to  produce  all  the  evidence  in  his  possession,  t^. 

et  seq, 

VOLUNTARY  SETTLEMENT, 

doctrine  of,  45 1 


•^ 


INDEX.  681 

VOLUNTARY  SETTLEMENT— (con^nM^^f). 

supported  by  ex  post  facto  consideration,  ib, 
as  to  Yolnntary  provisions  for  payment  of  settlor's  debts,  454 
as  to  voluntary  restrictions  on  alienation  imposed  for  the  owner's 
protection,  457 
for  the  protection  of  others,  458 
as  to  subjecting  property  to  the  discretionary  control  of  a  third 

party,  ib, 
as  to  the  specific  performance  of  voluntary  contracts,  285,  n. 


WARRANTY, 

its  operation  as  a  bar  to  issue  in  tail  and  remainder-men, 

abolished,  148 
its  operation  to  defeat  a  right  of  entry  or  action,  abolished,  237 
writ  of  warrantia  chartee,  abolished,  ii.  279 

WASTE,  ii.  18,  19,  nn.  (24),  (25),  (26),  57,  n.  (48) 

WILLS, 

Old  Testamentary  Law. 
points  of  discrepancy,  in  the  old  law,  between  real  and  personal 
estate, 

as  regards  the  capacity  of  the  testator,  342 

instrument,  ib. 
subject-matter,  343,  et  seq. 
the  doctrine  of  constructive  revocation,  344;  ii.  137>  n,  (129) 
a  general  devise,  extended  by  republication  to  after-purchased 

lands,  344 
the  doctrine  of  election,  345 

distinguished  from  an  expressed  condition,  ib.  n. 
a  general  bequest  comprehended  aU  the  personalty  of  testator 

at  his  death,  ib. 
but  a  bequest  might  be  specific,  and  liable  to  ademption,  346 
rights  of  entry,  &c.,  not  devisable,  ib. 
nor  some  species  of  contingent  and  executory  interests,  ib. 
conflicting  state  of  the  law  of  revocation,  347 
jurisdiction  of  the  spiritual  courts  over  testaments,  348 

particularly  as  regards  leaseholds,  ib. 
further  discrepancies,  as  regards  different  kinds  of  real  property, 
347 
as  regards  the  mode  of  disposition,  powers  of  appointment, 
&c.,  349 
legal  devise  of  copyholds  operated  through  the  medium  of  a  sur- 
render, 35 1 
equitable  interest  in  copyholds,  directly  devisable,  ib. 
objectionable  points,  in  respect  of  the  construction  of  wills,  ib. 
of  the  doctrine  of  lapse,  353 
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WLLhS— (continued) . 

New  Statute  of  WilU,  7  WilL  4  $•  1  Viet.  c.  26 
its  comprehensive  <:haracter,  34 1 
to  what  wills,  estates,  persons,  and  places,  it  does  or  does  not 

relate,  354 
repeal  of  former  statutes,  355 
As  to  the  execution  hy  the  testator,  356 
of  testamentary  appointments,  357 
signature  of  the  testator,  ib, 
presence  of  witnesses,  358     .^^^ 
acknowledgment  of  signature,  359 
As  to  the  attestation  and  subscription  of  witnesses,  ib. 

'*  form  of  attestation,"  as  to  the  meaning  of  the  expres- 
sion, 361 
a  formal  clause  of  attestation  why  practically  valuable,  363 
the  witnesses  need  not  be  informed  that  the  document  is  a 

will,  365 
testamentary  powers,  how  they  should  be  framed,  866 
untouched  as  to  other  formalities  than  those  of  exe- 
cution and  attestation,  367 
comments  on  the  policy  of  the  new  requisites,  ib, 
consequences  of  founding  general  laws  on  particular  in- 
stances, 368 
who  may  be  witnesses,  370 
As  to  the  disposing  power,  372,  et  seq. 
subjects  of  this  power, 

after- acquired  property,  378 
copyholds  and  other  customary  estates,  374 
executory  interests,  rights  of  entry,  &c.,  375 
how  a  sweeping  gift  should  now  be  penned,  874 
As  to  the  competency  of  the  testator,  376 
as  regards  minority,  ib, 
coverture,  ib. 
As  to  the  revocation  of  wills,  377 
by  testator's  marriage,  378 

obliteration,  interlineation,  &c.,  379 
constructive  revocation,  by  marriage  alone,  ib, 
actual  revocation,  by  an  inconsistent  will,  or  codicil,  ib, 
a  revoking  codicil,  ib, 
alteration,  &c.,  ib, 
destruction,  ib. 
As  to  the  revival  of  wills,  377 
by  re-execution,  380 
codicil,  ib. 
Summary  of  the  new  law,  as  to  re-execution,  republication,  and 

revival,  ib, 
of  a  revoked  will,  not  within  the  Act,  ib. 
an  unrevoked  will,  not  within  the  Act,  381 
a  revoked  will,  within  the  Act,  ib. 
an  unrevoked  will,  within  the  Act,  ib. 
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WILLS— (confiiw^O . 

New  Statute  of  WilU~^{continued). 
As  to  the  constraction,  of  wills,  383 
how  construed  generally,  ib. 

as  regards  devises  to  trustees,  384 

particular  expressions,  **  die  without  issue," 
&c.,  ib. 
comments  on  the  new  rules  of  construction,  ib. 
effect  of  the  rule,  that  wills  should  speak  from  the  death 

on  specific  gifts,  385,  et  eeq. 
caution  respecting  such  gifts,  387 
summary  of  the  new  law  as  to  the  suhject-matter  of  the 

gift,  390 
scope  of  a  residuary  devise,  391 
leaseholds  for  years  pass  under  a  general  devise,  ib. 
tacit  execution  of  general  powers,  392 
powers  and  ownerships,  how  far  assimilated,  393 
indefinite  devise  passes  the  whole  interest,  ib. 
supposed  exception  to  this  rule,  396 
devises  to  trustees  and  executors  pass  the  fee  in  certain 

cases,  ib. 
new  interpretation  of  the  words,  ''  die  without  issue,"  &c., 
397 
of  the  principle  and  operation  of  the  old  doctrine,  ib. 
the  contrasted  operation  of  the  new  rule,  399 
on  what  ground  an  express  devise  for  life  was  enlarged 
into  an  estate  tail,  400 
general  remarks  on  the  clauses  relating  to  the  construc- 
tion of  wills,  403 
as  to  lapse,  404 
what  gifts  do  not  lapse,  ib. 
estates  tail,  ib. 

gifts  to  issue  of  the  testator,  ib. 
new  rules  controllahle  hy  intention,  408 
As  to  some  matters  concerning  copyholds  and  estates  pur  outer 

vie,  409 
points  of  difference  between  wills,  under  the  new  law,  and  deeds, 

ib. 
As  to  the  temporal  jurisdiction  over  devises,  and  the  spiritual 

jurisdiction  over  testaments,  410 
their  possible  conflict,  411 
conclusiveness  of  probate  as  to  personalty,  ib. 

Suggestions  ae  to  the  Framing  of  Wills,  412 

As  to  the  general  frame  and  language  of  the  will,  413 

advantage  of  an  acquaintance  with  the  general  principles 

of  construction,  418 
acceptation  of  words,  ib. 
words  to  speak  in  their  actual  order,  ib. 
exclusion  of  conjecture,  ib. 
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"WILLS — (caiUinued) . 

Suggestions  as  to  the  Framing  of  Wills— (continued). 

As  to  the  general  frame  and  language  of  the  will — (eoniinue^. 
admissibility  of  extrinsic  evidence,  419 
rules  of  law,  and  rules  of  policy,  419 
right  use  of  case-learning,  t6. 

process  of  exposition  generally,  and  its  difficuhy,  420 
peculiar  favour  shewn  to  wlUb,  ib. 
As  to  testamentary  dispositions,  with  reference  to  the  subject- 
matter,  421 
Real  Estate,  ib. 

when  and  why  to  be  converted,  or  not,  421 
effect  of  an  absolute  trust  for  conversion,  422 
trusts  and  powers  to  sell  should  give  ample  dis- 
cretion, 423 
how  far  they  warrant  special  conditions^  ib. 
devises,  defeasible,  424 

in  strict  settlement,  ib. 
in  fee  tail,  as  compared  with  fee-simple,  ib» 
of  strict  settlements,  by  legal  Umitations,  as  compared 
with  trusts,  425 
what  powers  of  leasing,  &c.,  should  be  given,  426 
precautions  where  the  estate  is  in  mortgage,  or 
under  contract  for  sale,  ib. 
Personal  Estate,  427 
specific  bequests,  ib. 
pecuniary  bequests,  429 
infant  legatees,  ib^, 
annual  sums,  430 

pecimiary  charges  upon  real  estate,  ib. 
general  residue,  ib. 

as  to  income  of  unconverted  residue,  431 
first  year's  income,  432 
As  to  testamentary  dispositions,  with  reference  to  the  objects, 

433 
creditors,  ib. 

wife's  provision,  points  to  be  considered,  434 
children,  435 

of  providing  for  a  profligate  or  imbecile,  437 
schemes  for  equidizing  the  distribution,  where  children 
have  been  advanced,  438 
As  to  some  miscellaneous  matters,  439 
errors  of  expression,  ib. 
investment  of  monies,  440 
selection  of  guardians,  442 
of  trustees  and  executors,  ib. 

provision  for  supplying  vacancies  in  the  trusteeship,  443 
of  directing  the  trust  fund  to  be  brought  into  court  for 
safe  custody,  444 
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WILLS — (continued  ) . 

Suggestions  as  to  the  Framing  of  Wills — (eontinuetf). 
As  to  some  miscellaneous  matters — (continued), 
of  inflicting  forfeiture  generally,  445 
of  referring  questions  to  the  decision  of  some  law  officer^ 
446 

WITNESSES, 

to  deeds  generally,  ii.  4,  n.  (5) 
to  appointments,  ii.  9,  n.  (13) 
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